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TO 

LEWIS    DUVAL,    ESQUIRE, 

OF  lincolnVinn,  barrister  at  law. 


My  dear  Sir, 

When  I  solicited  of  you  the  £Eivour  of  allowing 
to  be  placed  at  the  head  of  this  work  the  name  of  a  gentleman  so 
conversant  with  the  subject  of  which  it  professes  to  treat,  I  was  not 
insensible  of  the  circumstance  that  I  should  thereby  expose  myself 
to  the  disadvantage  of  especially  drawing  to  it  the  attention  of  one 
by  whom  its  faults  would  be  readily  detected.  On  the  other  hand, 
I  felt  assured  that  with  the  liberality  and  candour  which  are  the 
usual  accompaniments  of  extensive  information,  every  allowance 
would  be  made  for  the  difficulty  of  my  task. 


You  have  been  kind  enough  to  augur  &vourably  of  the  result 
of  my  undertaking;  and  now  that  the  work  is  for  the  first  time 
presented  to  your  notice,  of  course  I  cannot  but  at  least  desire  that 


VI  DEDICATION. 

your  expectations  should  be  realized.  I  trust  that  those  expectations 
have  not  been  too  highly  raised,  since  otherwise,  as  a  natural  con- 
sequence, they  must  end  in  disappointment. 

Allow  me,  in  conclusion,  to  thank  you  for  the  very  handsome 
manner  in  which  you  acceded  to  my  request,  and  for  the  profes- 
sional and  personal  civilities  which,  during  an  intercourse  of  many 
years,  I  have  received  at  your  hands. 

I  am,  my  dear  Sir, 

Very  sincerely  yours. 


tt  CHANCE. 


4,  Stone  Building,  UncoInVIim, 
Ist  July,  1831. 
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If  when  Sir  E.  Sugden  published  his  Treatise  on  Powers 
an  apology  was  thought  necessary  on  account  of  the  exist- 
ence, on  the  same  subject,  of  a  prior  Essay  which  had  reached 
a  second  edition,  much  more  on  the  present  occasion,  after 
his  well  known  work  has  extended  to  a  fifth  edition,  now 
on  the  eve  of  publication,  may  an  apology  be  considered  as 
called  for.  In  the  former  case  clearly  no  apology  was  neces- 
sary ;  the  case  may  now  be  different.  At  the  same  time  the 
author  has  reason  to  know  that  the  opinion  is  not  universal, 
that  after  Sir  E.  Sugden's  treatise  appeared  no  void  remained ; 
indeed  perhaps  he  may  be  permitted  to  add,  that  although  he 
is  alone  and  altogether  answerable  for  the  execution  of  the 
present  work,  he  did  hot  embark  on  the  undertaking  upon 
the  strength  of  his  own  judgment  either  as  to  the  want  of 
another  publication  on  Powers,  or  as  to  his  capability  for  the 
task :  it  behoves  him  however  to  bear  in  mind  that  upon 
each  of  these  points,  and  especially  as  to  the  latter,  there 
may  have  been  a  great  mistake. 
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There  were  some  circumstances  particularly  discouraging 
to  any  one  having  thoughts  of  writing  upon  the  subject. 

Among  the  other  "pretensions  to  notice"  which  Sir  E. 
Sugden  enumerated  in  the  preface  to  the  first  edition  of  his 
work,  were,  that  "  it  had  been  his  endeavour  to  exhaust  the 
"  subject** — an  endeavour,  in  which,  according  to  the  opinion 
of  a  gentleman  of  great  eminence,  *  he  succeeded — ^and  that 
"in  no  instance  had  he  shrutik  from  the  consideration  of  the 
"  difficulties  which  presented  themselves,  although,  following 
"  Bacon's  example,  he  had  directed  his  endeavours  rather  to 
"  open  the  law  upon  doubts,  than  doubts  upon  the  law.**  On 
a  subsequent  occasion,t  after  the  lapse  of  several  years,  during 
which  the  learned  author  had  had  a  very  extensive  practice, 
and  \^hen  his  judgment  must  of  course  have  become  much 
more  mature,  the  Treatise  was  announced  to  be  "  the  author's 
"  favourite  work,**  it  being  subjoined  that  "  a  patient  revisal 
"of  it  had  proved  to  him,  that  little  remained  to  be  added 
"  from  the  materials  of  which  he  was  originally  in  possession, 
and  in  very  few  instances  had  the  text  received  any  altera- 
tion.** Since  this  two  other  editions  liave  been  published, 
with  the  advantages  of  still  more  extensive  practice,  and 
still  more  mature  judgment,  these  editions  in  general  varying 
from  the  second  by  the  addition  only  of  some  new  cases,  the 
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text  "  in  very  few  instances,'*  having  "  any  alteration ;"  and 
from  the  mode  in  which  the  fifth  edition  is  announced,  it  is 
perhaps  to  he  inferred,  that  no  extensive  additions  or  altera* 
tions  are  contemplated. 

It  might,  indeed,  seem  unreasonable  to  press  the  cited 
expressions  of  the  learned  author  and  others  accompanying 
them  to  their  full  extent,  and  to  construe  them  as  nullifying 
the  qualification  contained  in  the  preface  to  the  first  edition, 
and  appearing  in  all  the  subsequent  editions, — ^that  "  he  hdd 
**  in  common  with  others  to  plead  as  an  excuse  for  any  inac- 
"  curacies  in  so  long  a  work,  that  it  was  written  in  moments 
"  snatched  from  the  labours  of  his  profession,  with  few  oppor- 
tunities of  taking  a  continued  and  connected  view  of  the 
subject ;"  and  this  might  seem  still  more  unreasonable  as 
to  the  remarks  contained  in  the  advertisement  to  the  second 
edition,  since  that  advertisement  does  not  appear  in  the  later 
editions  :  but  still  it  was  out  of  the  question,  that  any  one 
having  in  contemplation  the  possibility  of  writing  upon  the 
same  subject,  should,  in  considering  the  prospects  before  him, 
altogether  discard  these  expressions  from  his  mind,— to  say 
nothing  of  the  "  high  sanction**  supposed  to  be  given  to  the 
work  by  the  permission  granted  by  the  very  learned  person  to 
whom  the  later  editions  are  dedicated,  to  have  his  Lordship's 
name  affixed  to  it. 

Under  these  circumstances,  which,  in  the  main,  operated 
when   the   present   undertaking   was   suggested,    and    consi- 
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dering  the  estimation  in  which  Sir  £•  Sugden's  work  was 
generally  held,  and  the  reputation  and  fame  of  its  author, 
there  seemed  sufficient  almost  to  deter  any  one  from  the 
attempt  to  enter  into  a  field  from  which,  apparently,  so 
little  was  to  be  gleaned;  and,  in  truth,  the  author  con- 
siders it  to  the  last  degree  improbable  that  the  matter 
would  have  ever  entered  into  his  own  imagination.  And 
now  that  he  has  completed  his  task,  when  turning  over 
his  Manuscript,  and  finding  it  to  occupy  about  twice  the 
space  of  the  text  of  the  third  *  edition  of  Sir  E.  Sugden's 
work, — although  he  has  excluded  discussions  not  relating 
particularly  to  powers  on  several  points  t  noticed  in  Sir 
E.  Sugden's  work,  and  which  there  occupy,  perhaps,  from 
eighty  to  a  hundred  pages — ^it  is  natural  that  some  misgivings 
should  enter  into  his  mind, — that  he  should  have  apprehen- 
sion, if  on  no  other  points,  still  that  he  would  subject  himself 
to  the  charge  of  prolixity  in  the  statement  of  cases  so  justly 
imputed  to  Mr.  Powell,  t  or  of  the  introduction  of  extra- 
neous matter.  However,  upon  the  best  consideration  which 
the  author  acting  upon  his  own  responsibility  can  give  to 
the  subject,  he  thinks  he  may  be  considered  as  justified  in 
intruding  his  work  upon  the  Profession,  and  further,  that 
any  curtailment  of  moment  would  lessen  its  practical  utility. 
The  part  as  to  which  he  has  had  the  most  doubts,  is  that 


*  The  references  throughout  the  work  are  in  general  to  this  edition, 
f  Scintilla  Juris,  Devise  to  Uses,  Election,  Lunacy,  &c..  Perpetuity,  &c.  &c. 

X  Preface  to  Sir  E.  Sugden*6  work. 


PREFACE.  XI 

relating  to  Illusory  Appointments — ^the  doubts  being  occa- 
sioned by  Sir  E.  Sugden's  recent  Act ;  but  upon  the  whole, 
and  especially  as  the  discussion  upon  that  subject  is  connected 
with  other  parts  of  the  work,  he  has  determined  to  retain  it. 

The  author  does  not  profess  to  have  exhausted  the  subject. 
That  he  has  taken  some  pains-— considerable  pains — with  the 
work,  he  is  free  to  confess;  less  could  not  have  been  ex- 
pected— -had  he  done  less,  he  would  have  been  wanting  in 
respect  to  Sir  E.  Sugden,  to  the  Profession  at  large,  and  to 
himself;  but  doubtless  besides  containing  many  errors,  the 
work  must  still  leave  numerous  points  to  be  illustrated. 
Some  of  the  errors  and  imperfections,  further  consideration 
and  attention  might  have  enabled  him  to  avoid  ;  others 
must  have  eluded  him.  The  kind  warnings  of  his  friends, 
and  his  own  reflections,  have  alike  induced  him  to  stop : 
with  the  brief  space  and  limited  capacities  allotted  to 
us,  it  is  better  to  succeed  moderately,  than,  aiming  at 
unattainable  perfection,  altogether  to  fail.  In  the  midst  of 
the  oppressive  labour  of  his  undertaking,  alike  interfering 
with  his  pursuits,  his  comfort,  and  probably  his  health — 
for  it  would  be  affectation  on  his  part  to  intimate  that  the 
labour  has  been  light  or  amusing,  sufficient  to  fill  up  his 
leisure  moments — ^he  has  been  often  at  least  tempted  to  regret 
that  in  an  "  evil  hour "  he  ever  embarked  on  the  work ;  and 
now  that  it  is  completed,  whether  he  shall  really  have  cause 
to  regret  the  circumstance,  must  of  course  depend  upon  its 
reception  by  the  Profession. 
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The  author  perhaps  should  apprize  the  reader  that  he  is 
not  to  expect  in  the  course  of  this  work  to  be  made  acquainted 
with  new  cases  not  in  print,  or  to  have  the  reported  cases 
elucidated  by  references  to  the  Register  Book,  &c.  Of 
manuscript  authorities  the  author  has  none,  nor  has  he  made 
it  his  business  to  seek  for  any ;  he  has  found  abundance,  and 
too  great  an  abundance,  of  materials  arising  from  sources 
already  open  to  every  one :  and  as  to  searches  in  the  Register 
Book,  &c.,  so  many  cases  unfortunately  require  explanation, 
that  had  he  embarked  on  such  searches  he  knows  not  where 
he  should  have  stopped*  In  saying  this  he  is  far  from  desiring 
to  be  understood  to  deny  the  advantage  of  the  publication  of 
manuscript  authorities,  provided  they  be  of  sufficient  import- 
ance, or  of  accurate  information  derived  from  searches  in  the 
Register  Book,  &c. ;  he  merely  throws  out  that  the  utility 
of  his  work,  should  it  prove  of  any,  in  no  degree  depends 
upon  matters  of  this  kind. 

It  was  scarcely  perhaps  to  be  expected,  that  admitting 
a  new  work  on  Powers  to  be  wanted,  the  author  of  that 
new  work  should  not  frequently  come  into  collision  with  Sir 
£.  Sugden :  this  has  been  the  author's  lot  on  various  occa- 
sions. He  has  discussed  that  learned  person's  opinions  with 
freedom  ;  but  he  trusts  with  a  freedom  not  unbecoming  him- 
self, or  the  distinguished  rank  which  Sir  E.  Sugden  holds 
in  the  Profession.  If  no  other  motive  would  have  operated 
on  the  author's  mind,  he  cannot  but  have  felt  that  any  im- 
proper remarks  would  only  recoil  upon  himself.     He  is  satis- 
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fied  that  the  learned  author  himself,  instead  of  feeling  offended 
at  the  adoption  of  such  a  course,  must  in  a  liberal  spirit  be 
gratified  in  seeing  his  own  example  followed,  at  least  to  a 
certain  extent ;  for  few  writers  have  indulged  more  freely 
than  Sir  £•  Sugden  in  comments  upon  the  opinions  of  others. 
It  is  of  more  importance  that  any  remarks  of  an  erroneous 
tendency — ^not  to  speak  of  positive  errors — of  so  eminent  a 
person  as  Sir  E.  Sugden,  should  not  be  passed  over  without 
notice,  since  his  reputation  might  give  them  in  some  degree 
the  stamp  of  authority.  It  will  be  a  matter  of  deep  regret 
to  the  author,  should  he  be  considered  as  having  gone  beyond 
the  fair  and  legitimate  bounds  of  criticism ;  if  he  have  done 
so,  he  can  only  say,  that  the  act  has  not  been  intentional  on 
his  part,  but  has  proceeded  simply  from  an  error  of  judg- 
ment* Unquestionably  to  use  in  conclusion  Sir  E.  Sugden's 
own  words,  in  referring  to  his  predecessor's  publication, 
"it  is  more  easy  to  criticise  the  works  of  others,  than  to 
"  write  a  better  on  the  same  subject.*' 


4,  Stone  Building,  Lincoln VInn, 
1st  July,  1831. 
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Blandford  (March.)  v.  Marlbro'  (Duch ) 

jdnturs  (1952, 19548.,  1957, 1959  ».,  1965, 

1967, 1968, 1971 8.,  1972, 1976, 1976, 1979) 
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defective  execution-^provision       .  (2873) 

Bradford  v.  Belfield, 

survivorship    .  .  .  (646,  673) 

delegaHon  .  .        .  (718, 721) 

Bradley  v.  Westcott, 
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(1045, 1057,  1060  s.) 
.  (2601) 

.      .  (2379) 

.  (2080) 


fee,  ^c. — trustees 

wHl  in  favour  qf  purchaser 

covenant  not  to  revoke 

revocation  <^ 
exiinguishmeni 

V.  Barde, 
feme  covtiU^copgholds 
v,  Bettison, 
lease — covenant  to  renew 

best  renty  j-c. 

rent—jreservalion   . 

damages     . 

'^  usual  covenants  *' 

covenant  not  to  assign 

condition 


.  (93) 
.  .  (833) 
.  (1715) 
.  (1720) 
.  (3198) 

.    (516) 

.    (22118.) 

(2283,  2267) 

.  (2315) 

.  (2289) 

.  (2359  8.) 

.  (2362) 

.      .  (2376) 


(1872  I.) 
.  (2411) 

.    (996) 

(2209  s.) 

.(2268) 

.  (2344) 


bankrupt  met  •  • 

-  V.  Batcher, 
leascy  confirmation 

-  V.  Calrert, 
Doe  V.  Cavendish 
lease  in  fiituro,  ^c, 
concurrent  lease    . 
renty  apportionment    • 

-  V,  Cavan  (Lady) 

distinct  limitations  in  A.  ,  .  (1537) 

union  of  two  terms      .  .      .  (2218) 

leasCy  toilly  or  instr,  wher,  an  appt,  (1618, 

1623,  1645) 

lease—best  renty  {o.  •  .  (2282) 

condition  .  •      .  (2369) 

waste  .  .  .  (2398) 

building    .         (402,  2403,  2404) 

-  V.  Cavendish  (Ld.  George), 
delegation  .  .  .  (714) 
children—grandchildren  .  (9968.,  998) 
appointment  to  trustees  .  •  (1032) 
Ulusorg  .  .  (1118,1166) 
excess  •  .  •  .  (1640) 
cypres  .  .  .  .  (1666) 
acceleration  .  .  (1686  b.) 
willy  whether  exercise  of  power  .  (1649) 
election  •  .  .  (3079  s.) 
"  V.  Colman, 

feme  covert — leasing  power  .    (496) 

husband^s  coneur.  .    (632) 

leasing  power— construction     .  (2382  s.) 

-  V.  Creed, 

leasing  powers— perpetuity  •    (318) 

old  rent        (2302,  2309  8.) 

-  V.  Day, 


day  of  date 

.  (2231) 

leasCy  ante-dated 

(2233  s.) 

Coxe  V,  Day 

.(2346) 

-  V,  Denny, 

power  and  fee  in  feme  covert 

.      (47) 

feme  covert     • 

.    (626) 

Holt  v.  Burleigh 

•    (408) 

appointing  estates  tail 

.  (1261) 

what  estates  authorised     . 

.  (1263) 

appointing  portionsy  jfo. 

.      (1282) 

conditions  authorised 

.  (1309) 
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Doe  V,  Denny,  continued, 
appointmeni  to  old  utes 
devi$e  hy  *^  appoint^**  4fe. 
"indef€ttiit*' 

see  Thnutout  v.  Denny 

V.  Dilnoi, 

power  and  fee  oo-^JtietWkg 
revoeaHon  qf  will         • 

^^  V,  DorreU, 
V,  Giffard, 


No$. 
(1603) 
(1690) 
(2732) 


•      .      (46) 
(344,  345  s.) 


rent-dajfe 

-  V,  Gillaid, 
parol  evidence 

-  V.  Goldsmith, 
power  or  trust  • 
«  Mrs  of  body  **.^appt.  to 

-  V.  Haloombe, 

feme  covert — leasing  power  •    (496) 

husband's  eoneurrence    (532) 


(2746,  2747  s.) 

.    (2337) 

.  (1673) 

•      •    (231) 
.     (1020  s.) 


what  demisable 

lease — clause  of  revocation 

lease  for  life  • 

-  V.  Haidwicke, 
power  of  nomination  . 
leasinff  powers -repeated  exon. 

-  V.  Harrey, 
in  reversion  • 


(2112  8.) 
.  (2154) 
.  (2265) 

.  (1322) 
(2099  s.) 


(2241  8.) 
.  (2395) 
.  (2984) 


buildinff  lease 

lease    defective  execution 

—  V.  Hicks, 

feey  ^.—trustees        •  .      .      (93) 

—  V.  Hieni, 

perpetuUif~-kn  creaHon  of  leasing  p,  (318) 

lease^  perpetuity  .  •  (2177) 

in  futuio,  40.     .      (2191  a.,  2193) 

—  «•  HoUoway, 

"  wri^ng  "  .  (773,  774  s.,  776,  783) 
win— statute  (^frauds      .  .    (879) 

sealing  •  .  .       .    (911) 

— V.  Horde, 
ex^nguishment^ney  ^e.  •  (3193) 

—  v.Jesson, 

perpetuity — issue  .    (323) 

execution  by  recital         •  .  (841  s.) 

eerevtonies — two  branches  .  .  (868) 
<<  heirs  of  body,**  appointment  to  (1021  s.) 
exclusive  ....  (1045) 
power  whether  over  fee  .  (1246) 


Doe  V.  Jesson,  continued,  Nos, 

SheUy's  rule  .  .  (1489, 2786) 

extinguishment — ohUdreny  |^.      .  (3126) 

V.Jones, 

overreaching  Judgments     •        .  (1472  8.) 
instrt,  whether  eonvce.  or  appt,     .  (1699) 


extinguishment 
"  V.  Knight, 
deeds  irrevocable 
- 1>.  Lloyd, 


(3173) 

(276) 

(2216) 
(2289) 
(2343) 


lease^^surrender  of 

damages  • 

rent — apportionment  . 
-V,  Martin, 

order  of  power  and  limitations  •  (53) 
revocation  qf  contingent  uses  •  (285) 
infant  .  .  .        .    (571) 

27  EUz.      .  .  .  .  (1886) 

p.  of  sale  and  exeh.        (2450,  2462, 2463, 

2465  8.,  2469) 

fraud  •  .  (2706  8.,  2707) 

« indefauU  ""^^esHng  (2741, 2743, 2746  8., 

2747,  2748,  2749,  2766,  2778) 

-  V.  Meyler, 
lease^-rent-^^ppoTtioni,     (2346  s.,  2347) 

condition  .  .  (2375  s.) 

^  V.  Milhoume, 

construction  ,  •  .    (380) 

repeated  execution     •  •        .    (449) 

-  V.  Morgan, 

copyhold  power  of  appointment  •  (79) 
ceremonies^^wo  branches  .  (863  s.,  867) 
extinguishmoTit      •  •  .  (3155) 

-  V,  Oxenham, 

lease  in  fntaro,  j;e.  .  .  (2191) 

-  V,  Peach, 

attestatiof^^  signature         .        .  (933  s.) 
period  tf  .  .  (966) 

-V.  Pearson, 
Anonymous  Dal.  58,  &c. 

-  V,  Pierce, 


.    (134) 

.    (940) 

(2277  s.) 


attestation — sealing 

-  V.  Radcliffe, 
best  renty  {e. 

-  V.  Reade, 

loi//,  whether  exere.  of  p.     (1636, 1684  s.) 

-  V.  Bendle^ 

leasing  power—perpetuity     •        .    (318) 

infant— fines  .  (2086) 

Cumberford*s  case  .  .  (2116) 

what  demisable  (2123,  2127, 2132  s.) 
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Ely  (Dean  and  Chapter  of)  v.  Stewart,    Nos. 
eecleaiasHeaileasea — agreement   .  (2993) 

Englefield's  case, 

revocation  ofdoneeU  life  ettate     .    (286 

condition  precedent  .       (47 1 ,  472  8. 

tender (983 

entry^  claim,  ^e (1476 

treason      .  .  .  (1924  s.,  1931 

extinguishment    •  .  .3176  s. 

Essex's  (Countess  of)  case, 

lease  in  reversion^  jfc.  .        .  (2184 

Eston  V.  Wood, 

feme  coyert^-vnll^personaltg    .    (520  ft. 

revocation  of  will  .  .  .  (1734 

Evans  v.  Ascough, 

lease  in  reversion,  ^e,       .  ,  (2174 

coneur.lease  (2244,2246,2247,2248,2260 

ecclesiastical  leases— agreement    .  (2993 
Evans  v.  Vaughan, 

leasing  power — term 
Evelyn  v.  Evelyn, 

accumulative  powers 

construction 

unlimited  power  to  charge 

overreaching 

priority  qf  powers 

excess 

jointure 

portions-^vesHng,  ^c.    (1299, 2028, 2029 

2031 8.,  2035s.,  2037 

interest  .  .    (1446,2663,2661 

maintenance         ....  (2662 

power  of  sale        .  .   (2629,26328. 

defec.  exon^pchr,  and  child  (2830,2837 
estate,  ^c,      .  (2891,2895 


.  (2147  8. 

.  (91 
(354,  364 
.  (366 
.  (1427 
.  (1445 
.  (1531 
(1996,2001 


Fallmer  v,  Butler, 

nephews^-ifreat  nephews 
^^  deserving,'*'' ^c. 
appointment  to  old  uses 
lapse 
relations 

Fallon  ex  parte, 

day  qf  date    .  : 

Fanshaw  v, , 

assets 

Faringdon  v.  Darel, 

adverse  possessunu^fine,  ^e. 


.  (1002) 
.  (1066) 
.  (1603) 
(1763  8.) 
(26428.) 

.  (2231) 

.  (1807) 

(159,  3245) 


Faringdon  v.  Darel,  continued,  Nos. 

devise  '^tobe  sold,''  ^c,  .  (143,  160) 
direction  to  "  convey  by  fine,'*  ^,  (171) 
perpetuity^^power  in  representatives  (307) 
representatives  .        .    (680) 

execution  by  feoffment      ,  .     (798) 

powers  qf  sale  and  exchange        .  (2449) 

Farmer  v,  Bradford, 

insirt.  whether  an  appt.  (1594, 1599, 1656) 

Fanner  v.  Martin, 

void  appointment-^C'Sxeeution  .  (453) 
execution  by  recital  ,  .     (840) 

instrument  whether  convce.  or  appt.  ( 1624) 
conveyance  by  words  of  appointment  (1693) 
fraud     .  .  (2026,2689,2695) 

Fettiplace  v.  Gorges, 

feme  covert — wiU—personalty       .    (519) 

separate  use         .        .     (544) 

real  estate — separate  use  (546) 

power  by  agreement     .     (567) 

instruments^^-execution        .        .     (754) 

wUl,  whether  exercise  qf  powers    .  (1686) 

Finch  0.  Finch, 

d^ective  execution  .  .  (2822) 

Fisher  v.  Bank  of  England, 

poufer  or  interest  .  .    (127) 

Fitzgerald  v.  Fauconherg  (Lord), 

powers  not  at  common  law  (14) 

power  and  fee  co-existing  .  •  (48) 
forms — recital       .  ,  .      (84) 

power  to  *^  grant,''  ^c.  .    (283,  767) 

informal  power  of  appointment  .  (290) 
power  of  revocation — conditions  .  (279) 
oonstructUm  .  .       (352,366) 

ceremonies-'-eguity  .  .    (858) 

two  branches      .    (868,  871  s.) 
priority  of  powers  .  .  (1437) 

mortgage,  ^c-^partial rev,  (15128.,  1613) 
implied  revocation  .  .  .  (1604) 
instrument,  whether  conveyance  or  appt, 

(1614,  1625,  1713) 

Fitz  William's  case, 

p.  qf  revooation--^part       .  .    (280) 

toties  quoties  ,  (1365) 

feme  covert  .  .  .    (505) 

revoc,  and  appt,  by  same  instr,  ^e,  (844) 
deed-~^ptU>lication  .       (9438.) 

Fletcher  v.  Hoghton, 

power-^^^  possession"        .  .    (421) 

powers  of  sale  and  exchange  (2428, 2443  8.) 
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Folkes  V,  Western,  Noa, 

advaneemerU — saHsfaetUm      (3087,  3088, 

3094  s.,  3095,  3096,  3097) 

Foone  r.  Pinkaid  or  Blount, 

asteU  •  .  .        (1810  s.) 

Foot  V,  Marriot, 

power — "possession*^  .    (418,  421) 

leasing  power — construction         ,  (2046) 
what  demisable     .    (2106,2116,21268.) 

Forbes  v.  Ball, 

power  or  trust  ,  .         (2138.) 

appointment  io  trustees        .  (1041) 

VfiU,  whether  exercise  of  power  (1669  s., 

1682,  1683) 
relations  .        (26068.,  2637, 2639) 

Forster  v.  Giabam, 

cocfici/         ....      (89) 
perpetuity     leasing  powers  .    (318) 

overreaching        .  .  ,  (1421) 

leasing  powers-^^onstrvction        (2051  s.) 

Fortescue  v.  Gregor, 

power  or  trust       .  .  .     (239) 

tenants  in  common  .  ,  (2793) 

parol  appointment       .  .        .    (850) 

appointments  with  p^  of  revocation.  (1358) 


.  (2735) 
.  (2887) 

.  (143) 
.  (387) 
.  (3246) 

.  (1036) 
(1966,  1972) 
(2820,  2903) 


hotdhpot 

d^ective  execution— signing 

Fortescue  v.  Jobson, 

devise  "  to  be  sold,''  ^c. 
reversionary  power  of  sale 
discontinuance 
FotLergill  v.  Fothergill, 
appointment  to  trustees 
jointure 
defse,  exon, 

purchasery  creditor,  Sf;c.  (2830, 
2831,  2835,  2837) 
estaU,  |-c.  .         .  (2899) 

agreements    ,  .  (2900) 

further  assurance  (2895,  2915) 

Fowle  V.  Green, 

Pitt  V.  Pelham  .  .     (188) 

Fowler  v.  Hunter, 

power  or  interest  .  .    (134) 

or  trust  .  .         .    (202) 

tenants  in  common  ..  .  (2793) 

exclusive         .  ...  (1045) 

appointment  to  separate  use  .  (1312) 

Fowler  v.  North, 

power  to  appoint  new  uses     •  (294,  1384) 


Fowler  v.  North,  continued.  Nos* 

jointure        ....  (2020) 
see  Jones  v.  Co.  of  Manchester. 

Fowler  t>.  WiUoughby, 

demonstrative  legacies        .  .  (1696) 

Fox  V,  Collier, 

concurrent  lease  (2244,  2246,  2246,  2247, 

2252, 2257,  2260) 

Fox  V.  Gregg, 

issue— substitution  .  ,  (1018  s.) 
exclusion  qf  representatives  ,  ( 1 102) 
illusory  .  .  (1114,  11:1,  1167,  1181) 
codicil (1794) 

Fox  V,  Prickwood, 

overreaching        .         .  .      .  (1412) 

rent — reservation      .  .  .  (2063) 

lease  in  revision,  ^c.     .  .  (2202  s.) 

Fox  V,  Whitqhcock, 

representatives  ,  .  .  (681) 

Franklyn's  case, 

donees  virtute  oflkii  .  .  .  (611  s.) 
consent        ....  (728  s.) 

Frederick  v.  Hartwell, 

feme  coveri— will— personalty         .  (521) 

appointmt,  to  husband   (539) 

appointment—chancery  bUl       .    .  (851) 

Freeman  v.  West, 

day  of  date        .  .  .        .  (2224) 

lease  ante-dated        ,  .  .  (2235) 

Freke  v.  Barrington  (Lord), 

p.  under  term  before  life  estate  .  (1484  s.) 
Lewis  V.  Freke  .  .        .  (2670) 

Fry  V.  Fish, 

overreaching        .  .  .  (1418  s.) 

Fry  V,  Porter, 

consent         ....  (740) 

G. 
Gardner  v.  Savill, 

see  Sa?il  v.  Sterling. 
Gardner  v.  Sheldon, 

escheat — devise        .  .  .  (1477) 

Gaifoot  V.  Garfoot, 

devises  "  to  be  sold,''  ^c.  .       .  (164) 

representatives  .  ,  .  (685) 

heir,  ^c,  bound      .  .  .  (3051) 

Garth  v.  Blanfrey, 

see  Sarth  v.  Blanfrey. 
Garth  v,  Ersfeild, 

13  Eliz.  .  .  .  (1847  s.) 
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Garth  v.  Eisfeild,  continued,  Nos. 

27  Eliz.         ....  (1881) 

Gaithwarth  v.  Robinson, 

power  or  trust      •  ...  (323) 

issue — per  capita         .        •  .  (1016) 

exclusive         .  .  .  (1045,  1047) 

'' deserving;' ^c.        .  (1067,1070) 

*Hn  defauW'-^esting  .        .  (2776) 

GaUifie  v,  Dunn, 

award — indented        .         .        .  (974  s.) 

George  d.  Thornbury,  v.— 

feme  covert — will — personalty         •  (519) 

p,  byagrt.(b52  d.,  555,657, 558) 

revocation  qfwill  .  .  (1742  s.) 

George  v.  Milbanke, 

revocation  of  will  .  .  .  (1720) 
assets  .         .  .  (1832  s.,  1839) 

13  Eliz.  .  .         .        .  (1849) 

Gewen  v.  Boll, 

assets  ....  (1807) 

Gibbons  v.  Marltiward, 

executor — renunciation  ,        .  (613) 

Gibbons  v.  Moulton, 

feme  covert  .  .  (^1>  ^^^  s.) 

power  to  **  pranty*'  ^c.  .  (767) 

nuncupative  will  .  •  .  (891) 

Gibson  v.  Kniven, 

power  or  trust        •  ...  (201) 

Joint  tenants      .  ...  (2790) 

exclusive      .  ....  (1045) 

lapse  defeating  power  .  .  (1 105) 

ittusory  (1115,  1130  s.,  1151,  1174,  1180) 
appwntmts.  with  power  of  revocon.  (1361) 
void  execuiion^default  .  (2799) 

court  exereisingy  depriving,  ^e.     .  (306?, 

3068) 

Gier  v,  Ossiter, 

see  Dyer  v.  Awsiter. 

Godwin  V.  Kilsha, 

defective  execution  •  •  (2869) 

stranger  .  (2855) 

witnesses  .  (2885) 

Goldsmid  v.  Goldsmid, 

survivorship  .  •  (645, 646) 

relations  ....  (2617) 
<*/«»»%"        ...  .  (2647) 

Goodcheap*8  case, 

devise  on  eondon,  whether  a  trust  (133  n.) 
devises  "to be  sold,''  j-c.  .  (153,  154  s  ) 
power  in  parishioners        .  .  (612  5.) 


Goodcbeap's  case,  continued.  Nos. 

executor — renunciation         .  .  (616) 

ordinary  or  administrator  selling    .(621) 
disclaimer        .  ...  (624) 

survivorship  •  •  •  (658) 

execution  hy  feoffment  •        %  (798) 

eroiwn — devesting  .  .  (1477  s.) 

Goodenough  v.  Goodenough, 

dower  •  ...  (1463) 

Goodbill  V.  Brigbam, 

definition  of  a  power        .  .        •  (1) 

p,  and  fee  coexisting   .  (45, 52  8,  53,  54) 
feme  covert  .  .  •  (530) 

real  estate — sep.  use     .  (546) 
will—statute  qf frauds  .         .  (879) 

uses  on  common  law  seisin    •        .  (1399) 
« in  defaulf'^vesHng      .  .  (2755) 

remamders        .  ...  (2812) 

Gooding  v.  Gooding,  [£q.  Ca.  Ab,] 

def.  exeoon-Hfhild        .  .  (2837) 

lease  .  .  (2934) 

Goodinge  v,  Goodinge,  [Ves.] 

power  or  trust  .  .  (209  s.,  239) 

consent        .  ...  (731  s.) 

relations  .  .  (26  8  s.,  2611 ) 

scheme     .  .  .  (3059) 

Goodright  v.  Cator, 

priority  qf  powers        .         •        .  (1449) 
p.  (/«a.  and  ex.      .  (2447  8.,  2460,  2457, 

2466,  2518) 

revocation  tf  uses    .  (286) 

extinguishment        .  •        .  (3173  s.) 

suspension        •  ...  (3222) 

Goodtitle  V.  Funucan, 

leasing  power — construction  ,  (2047) 

covenants   (2357,  2290  b.) 
cov.  running         (2075  s., 

2076  s.) 
what  demisable  (2121, 2127,  2128  s.,  2130, 

2140) 
Cumberford's  case  .  .  (2118) 

Bagot  V,  Oughton       .        .  (2124,  2125) 
inclosure  acts        .  •  .  (2141) 

lease  in  reversion,  ^c.  .  .(2213) 

surrender  qf  tenancy    •  •      .  (2214) 

concurrent  lease       .        ,  (2257  s.,  2258) 
rent,  apportionment     .         .        •  (2349) 

Goodtitle  v.  Otway,  [H.  Blacks.] 

Goodhill  V.  Brigham  .  .  (52) 

power  or  interest  .  (124  s.,  125) 
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Goodtitle  v.  Otway,  amtinfied.  Not. 

feme  covert  •  .  .  ('SO?) 

GoodtiUe  v.  Otway,  [T.  R.] 
see  Cave  v.  HolfonL 

Goodtitle  v.  Petoe, 

naked  power  •  •  •  (40 

eoo.  to  stand  seis.^gen,  p,  qf  appi.     (62 

leasing  power  •  (63 
Pn/or  retains,  jtr.  (65 
devise  .'*  to  give  and  sell*^  .  .(108 
execution  bp  lease  and  release  .  (800 
power  whether  over  fee  .  •  (1210 
instrum,  wher.  conveyance  or  appt.  (1614, 

1623 
void  power  •  •  .  (2808 

Goolding  v.  Harerfield, 

advancement — satirfaction    •        .  (3085 

Goidon  V,  Levi, 

"  m  d^ault^'—vestinff        .  .  (2770 

Gore  v.  Gore, 

overreaching  .  .  .  (1448 

Gower  v.  Eyre, 

power  or  trust        .         •        .        •  (245 

Gower  (Countess)  v.  Gower  (Earl), 
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519) 
probate  • 

Jenkins  v.  Keymis, 
power  to  charge 
doing  less 

Wykham  v.  Wykham 
excess 

lease 

instruffient  whether  eonvee,  or  appt.(}623y 

1627  8.) 
27  Eliz.  .  (1897,  1899  8.,  1907  s.) 
interest  .  .  .      .  (2656) 

Junction  of  stranger  .  .  (2727) 

defective  execution— estate,  ^o.  (2695  8.) 
ejpiinguishment  .  .     (3182  8.) 

fine,  4:0 

Jennej  v.  Andrews, 

will  in  favour  of  creditor 
appointment  to  old  uses 
assets 
bankrupt  act 

Jennor  v.  Hardie, 

gift  **  to  dispose,**  S[C» 

power  or  interest 
Jennyn  r.  Fellows, 

younger  children 

Jersey  (Earl)  v.  Deane, 

power  qf  sale-^^xoeption  of  lands  (268) 
extinguishment — scintilla        •      .  (3117) 

fine.^e.  (3195  8.,  3196) 
Jevers  v.  Jeyers, 

defective  execution — equal  equity     (2862) 

agreement     .  (2902) 

Jones  V.  Clough, 

power  or  trust  .  .      .    (227) 

wiU-stat,  of  frauds  (879,  885,  886,  888) 
personalty— will  <<  duly  executed  "  (895) 
younger  children         .  •      .  (1023) 

iUusory  ....  (1136) 
^Hn  difault**^.^Joest%ng  .      .(2776) 

defeo,exon^~~€hild— witnesses  (2837,2882) 


.  (3190) 

.    (833) 

.      .  (1502) 

(1835  8.) 

(1867  8.,  1875) 


.    (108) 
(123  8.,  124,  125) 

.  (1023) 


Jones  V.  Cany,  Net. 

power  or  interest     .  .  .  (127) 

feme  covert        •  .  .      .  (526) 

will,  whether  exercise  qf  power     (1653  s., 

1659,  1661, 1670  8.,  1673) 

Jones  V.  Dale, 

«<fetfrf"    ....   (763) 

ceremoTiies — two  branches  .    (868) 

signing        .  .  .      (897,904) 

before  witnesses   .  •  (923 1.) 

Jones  V.  Manchester  (Countess), 

p.  ofrevocon.  including  p,  qfappt,    (296, 

1380) 
appointments  with  power  of  revocation 

(1352) 
power  ofrevocon, — tot.  quot.  (1367, 1368) 
see  Fowler  v.  North. 
Jones  V.  Tucker, 

provision  to  pay  to  A*s  appU        .  (Ill) 
will,  whether  exercise  of  power        (1661, 

1668  8.,  1673) 
Jones  V,  Vemey, 

collateral  potters    .  .  •     (39) 

leasg,  power— perpetuity         •      .    (319) 

condition  (2080,  2369 1.) 

guardians        .  .  (2082) 

repeated  execution      .  (2098) 

moiety        .  .    (2139  s.) 

option  to  determ.  lease  (2157  s.) 

best  rent,  ^c,        .  .  .  (2274) 

building  lease         .  .  (2394  8.) 

waste  .  .  .  .      .  (2398) 

lease— confirmation  .    (2412,  2413) 

void  lease— expenditure        .        .  (2416) 

Jordan  v.  Savage, 

bankrupt  act  ,  .        (1853,1859  s.) 


K. 

Keates  v.  Burton, 

executor^^^renundation        .         .    (619) 
survivorship  .  .       (667,668) 

court  not  executing        .  .  (3028  8.) 

Kellet  V.  Ford, 

assets     .  .  .        (1822,  1829) 

Kellet  V.  London  (Bishop), 

Stat.  RlchM^-dUtomey  .        (716) 

Kemp  V,  Kemp, 

exclusive   (1045, 1046,  1055,  1057, 1063) 
BurreU  y,  Burrell  .  .(1069) 
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Kemp  V.  Kemp,  conHnued.  No$, 

Ultuory      (1111,  1115,  1121,  1132,  1139, 

1140,  1161,  1164,  1166,  1172,  1173, 

1178,  1185,  1187,  1195) 

probate      ....  (1764) 

void  ejeecuHon-^defauU  (2799) 

pauftr  or  trust        .  .  .    (223) 

Clarke  v.  Turner  .  .  (2622) 

Warburiony.  Wa/rburton  .  (3056) 

court  exercising,  deprhnnffy  ^e.        (3060, 

3061  8.,  3070) 

Kennedy  v.  Kingston, 

power  or  trust  .  .      .     (223) 

tenants  in  common  •  •  (2793) 

execution,  whether  by  will  or  deed     (792) 
lapte   ...  .      .  (1752) 

"  in  defaulV^^vesHng      ,  .  (2776) 

Kensington  (Lord)  r.  Mansell, 

copyholds—power  of  appointment        (79) 

fine         .  .  .      (81) 

tenant  for  l\fe*s  admittance    (8 1 ) 

appointed  estates  being  remrs.     .    ( 1 48 1 ) 

**  in  default^^-^vesHng      .  .  (2746) 

Kenwoithj  v.  Bate, 

unlimited  power  to  charge  .  .  (366) 
appwntment  to  trustees     •  .  (1031) 

exclusive         .  .  .      .  (1058) 

p.  whether  over  fee   (1242,  1243  s.,  1248) 
appointing  portions,  ^c.    .    (1277,1283) 
money  for  land  (1284,  1285  ».) 
tosep.use   (1312,1315,1316) 
revocation  of  will       .  .      (17318.) 

Kenyon  v.  Sutton, 

power  and  fee  eo^extsHng  .  .  (48) 
mortgs.,  ^[e — revn,  <if  will  (334,  836,  337) 

Kibbet  v.  Lee, 

cov.  to  stand  seised—p,  ofrevoc.   .      (60) 

p.  ofappt,    .      (61) 
construction  ,  .  .     (352) 

"  wriHng  "  .  (769  8. ,  770,  780) 

pleading    .  .  .  •    (814) 

ceremonies  to  be  observed  .  .  (855) 
escrow  ....  (914) 
witnesses^— 4juaiity      .  .      •    (916) 

implied  revocation,  ^o,  (1606  8.,  1650) 
revocation  of  will  ,  .  .(1720) 

-  revocation  in  futuro      .  .      .  (2720) 

partial  extinguishment      .  .  (3211) 


Kilmurry  (Lord)  ».  Geary,  Nos. 

infant  .  .  .      .  (580  8.) 

interest    .  .     (2651,  2657  s.,  2659) 

King  (the) 

see  Rex. 

King  V.  Melling, 

kinds  of  powers     .  .  .      (30) 

appendant  powers       .  .      .      (36) 

instru.  whether  convce.  or  appt.  (1626  8.) 
extinguishmenf^ointuring  power  (3131) 
fine,  4[c,        .        (3191 8.) 

Kinsman  v.  Crook, 

best  rent,  ^c.  ...  (2275) 

Knight's  case, 

two  leases  in  one   .  .  .  (2391) 

Knollys  v.  Alcock, 

partition — revocation  of  will      (330,  33 1 ) 

L. 

Lake  v.  De  Lambert, 

power  to  appoint  trustee        .  (2557  s.) 

Lampet's  case, 

power  not  an  interest        .  .        (2) 

what  may  be  released  .            .  .  (3102) 

extinguishment — release    .  •  (3137) 

Lamplugh  v.  Hebden, 

revocation  on  substitution,  j^.  .  (463  8.) 

Lancaster  v,  Thornton, 

devise  *' to  be  sold,'' ^c.    .  .    (143) 

.  power  of  sale  on  deficiency,  ^e.  .    (456) 

heir,  8[c.  bound           .            .  .  (3052) 

Lane  v.  Page, 

jointure     .      (2004,  2008,  2023  s.,  2026) 
fraud        .  .        (2682,2684,2694) 

Lane  v.  Wilkins, 

imperfect  recovery — power  .  .    (410) 

wUl,  whether  exercise  of  power  .  (1634) 

codicil            .            .            .  (1793  8.) 

Langham  v.  Nenny, 

gift  to  A.*s  appointment     .  .    (107) 

Hales  V.  Margerum   .            .  •    (120) 

construction           .           .  .    (363) 

confining  powers  .    (376) 
wm,  wher.  exer.  qfp.   (1638,  1639, 1656) 

Langley  v.  Brown, 

power  and  fee  co-existing  •  .      (46) 

appointment  to  trustees  .            .  (1043  s.) 

power  to  appoint  l\fe  estates  .  (1209) 

power  of  revocation.'-XiaL  ^oi,  (1368  8.) 

Helis.Bond         .            .  .(1371) 


Ixxxvi 


TABLE   OF   CASES   BY    THE   PLAINTIFFS*   NAMES. 


Langley  v.  Brown,  continued.  Nos. 

prospective  power  of  revoc,  ( 1 373  s.,  1374) 
bar  by  recovery  .  •    (3239  s.) 

Langley  v.  Sneyd, 

feme  covert  .  .  •    (627  s.) 

power  and  fee  in  feme  covert         .      (47) 
will  or  instrt.  whether  an  appt.     .  (1594, 

1687) 
heir  appointee       .  •  •  (1783) 

merger  •  •  •      •  (3231) 

Langston  v.  Blackmoie, 

children — grandchildren   •  .    (995) 

settlement  by  object     .  .      •  (1005) 

appointing  portions,  ^e.    .    (1277,  1283) 
fraud        ....  (2698) 

Lassells  v.  Comwallis  (Lord), 

mortgage,  ^c— partial  revocon,  (1517  8.) 
assets        .  .    (1821»  1823,  1825  s.) 

Lavender  v,  Blackstone, 

overreaMng         .  •  •  (1412) 

27  Eliz.        .  (1882  s.,  1892,  1897  s.) 

Lawrence  v«  Aaggs, 

« in  di/ault  *'-^sting        .         .  (2769) 

Lawreoeet'.  Wallis, 

revocation  afwxU  .  (1720, 1722  s.) 

Lawrenson  v.  Butler, 

leasing  power-^pepetual  renewal  •  (2164) 
agreet. — specif  perf,  (2963) 
d^ecHve  exon.         .  (2982) 
Leake  v,  Robinson, 

lapse        ....    (1753) 
Lechmere  v.  Brasier, 

title  before  decree  •       .  .      •  (469) 

Lee^s  (Sir  Richard)  case, 

power  tif  revocation — "  any  part "     (28 1 ) 

toseU    .  .    (,283) 

repeated  execution    .  .      .  (442  s.) 

Lee  V.  Vincent, 

Holt  V.  Burleigh    .  .  .    007) 

Leicester's  (Earl)  case, 

execution  by  fine  .           (805  s.,  806) 

implied  revocation  .      (1607,  1608) 

revocation  in  future  .            .  (2720) 

incomplete  .            .  (2721) 

exHnguishment-fine,  ^c,  (3192  s.,  3196) 

livery^leases           .  .         .  (3199) 

suspension             .  •            •  (3221) 

Leigb  V.  Norbury, 

revocation  of  wUl  •     .  (344,348  8.) 


Not. 

.    (406) 

.      .    (725) 

(3142,  3214) 

.  (3215  s.) 


Leigh  V.  Winter, 

contingent  power   • 

consent 

difeaxance 

partial  extinguishment 

Le  Strange  v.  Temple, 

partition — revocation  of  will        .    (329) 
indorsement   .  •  •        (973  s.) 

27  Eliz.      .  .  .    (1914,1916) 

Levison  v.  Piggot, 

see  L?wson  v.  Piggot. 

Lewis  V.  Freke, 

ages,  ^c,    ....  (1298) 
Freke  v.  Lord  Barrington  .  (1484) 

portions        .       (2029, 2036, 2039, 2040) 
interest    .  .     (2664,2668,2670  s.) 

Lewis  V.  Lewis, 

power  or  trust  •  .        (244  s.) 

executor — renunciation     .  .    (619) 

Lewis  V.  Llewellyn, 

will,  wither  exercise  of  power        (1639, 

1643  8.,  1644) 

Lewson  v.  Piggot, 

lease— parcels       .  .           .  (2142) 

rent,  stating  amount    .  (2318  s.,  2319) 

severance  of  reservation  .      •  (2340) 

Lidwell  V.  Holland, 

construction        .  •  .  (381 8.) 

Liefe  v.  Saltingstone, 

g{ft  «'  to  dispose;'  ^c.        .  .  (108) 

power  or  interest         .  .         •  (131) 

trust         .  .  .  (222) 

execution  whether  by  will  or  deed    .  (786) 
exclusive  ...  (1065) 

power  whether  over  fee    .  (1205,  1234  s.) 

Lincoln  (Countess)  v.  Newcastle  (Duke), 
infants^-^esHng  qf  chattels     •        .  (312) 

Lisle  V.  Lisle, 

«fm«n^"  .  .  .  (778,779) 

appointment  with  pow»  ofrevocon,  (1344) 
revocation  of  wHl  .  .  (1720) 

appointment — hotchpot        •  .  (3076) 

Lister  v.  Robinson, 

exclusive  power  .  .  (1051  s.) 

etpiUy  .        .  (2702) 

Lloyd  V.  Carew, 

perpetuity^^jpowers  cfsa,  and  ex,      (316) 

Lloyd  V.  Jobnes, 

purchase  by  tenant  for  l\fe  .  (2427) 
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Lock  V.  Leggin,  Nos. 

devise  "iobe  JoW,"  ^e.        .  .  (163) 

eurtfivorship        .         .  (650,  655,  666  s.) 

Lock  V.  Norborne, 

partial  power  of  revocoHon  .  (284) 

eee  Arundel  v.  Pliilpot 

Locton  p.  Locton, 

implied  donee  .  ,  .  (185) 

heir,  ^e,  bound  .         .         ,  (3049) 

Loddington  v.  Kime, 

concurrent  feee  .  (2741,  2748,  2751) 

Londonderry  (Lady)  v.  Wayne, 

jointure  .  .  (1960,  1974,  1976) 

defective  exon.^  purchaser    .       .  (2830) 

lien—agreet,  ^e.     (2902, 

2903) 

Long  V.  Aldred, 

revocation  qfwill  ,  .  (1733) 

Long  V.  Long, 

unlim.  pow,  to  charge     (366  •.,  369,  374) 
erehisive  .  .  .  (1064) 

iUusory        .  .  .(1151,1185) 

power  to  charge        .  .         .(1224) 

apptff.  money  for  land       .   (1284,1286  s.) 
election        .  ...  (3080) 

Long  V.  Rankin, 

kinds  of  powers  .  .         .  (33) 

appendant  powers    .  .  .  (35) 

overreaching  .         .  (37, 286,  1410) 

pieadmg        .  ...  (814) 

lease  whether  appointment  •  (1618) 

leasing  power^^onstruetion  .  (2048) 

term  and  lives  .  (2163  s.) 
eoneurreni  lease         .  .        .  (2256) 

rent — reservation  .  .  (2315) 

lessecy  whether  purchaser     .        .  (2972) 
estinguUhment    (3150,3160,3162,3163. 

3164  8.,  3165) 

fincy  ^c.        ,        .  (3190) 

suspension  .  .  .  (3225) 

Longford  v.  Eyre, 

feme  covert        .  ...  (507) 

wHlStatute  qf  Frauds  .  (878,884) 

writing  *' purporting'*  vnU  .  (1718) 

Longmore  v.  Broom, 

power  or  trust         •  .        •  (201  «.) 

tenants  in  common        •        .        .  (2793) 
perpetuitg~~4rusts — repres*  .  (311) 

majoritff  of  donees  concurring         .(604) 
parol  appointment        .         .  .  (850) 


Longmore  v.  Broom,  continued,  Nos. 

what  class  qf  children        .  .(1000) 

wn«e— per  capita  .  .  .  (1016  a.) 
appointmts.  with  power  of  revoeon.  (1353) 
court  exercising^  deprivg,  ^c,  (3029,  3060, 

3062  8.) 
Lovie's  case, 

powers  as  remainders  .  .  (22) 

feoffment  to  the  use  of  a  will  .  (57) 

power  qf  revocation — "anyparl^*  .  (280) 
revocation  of  contingent  uses  .  (285) 

p.  of  revocony  including  p.  qf  appt.  (297) 
instrumenU-^xecution  .  ,  (758) 
power  to  limit  any  ^^  estates**  ,  (J 208) 
overreaching  ,  ,  ,  (1411) 

priority  of  powers         .        .        .(1450) 
"  in  default**^  testg.  (2738  s.,  2740,  2746, 
2748,  2759,  2765,  2778,  2779) 
Lowe  v.  Swift, 

lease—option  to  determine         .  (2158  s.) 
agreement,  def  exon,  ^o,  (2954  s., 

2955) 
Lownds  V,  Lownds, 

wWy  whether  exercise  qf  power    (1665  s.) 

Lowson  V,  Lowson, 

chUdren^^^grandchUdren  .  (994) 

exclusive  .  .  .  (1045) 

apportioning  rents,  ^e.  ,  .  (1277) 
will,  whether  exercise  of  power  .  (1680) 
election         •  .  .        .  (3079) 

Lowson  v.  Piggot, 

See  Lewson  v.  Piggot 

Ludlow  V.  Beckwith, 

rent—days        .  ;  .  (2332  8.) 

Lusher  v,  Banbong, 

lease— reversion        .  .  ,  (2070) 

Luther  v.  Kidby, 

partition^^evocation  qfwUl  (326,  327  s., 

331) 
Tiekner  v,  Tickner  .  .  .  (346) 
Earl  of  Uxbridge  v,  Bayly    .       .  (1442) 

Luttrell  V.  Olmius, 

exon.  prevented  by  fraud    (3106, 3023  8.) 

Lutwich  V,  Mitton, 

power  uTid  fee  coexisting        .  .  (46) 

revocation  of  will      .        ,  (346  8.,  1721) 
inst.  wher,  convce,  or  appt.  (1601  s.,  1623) 

Lutwich  V.  Piggot, 

leasing  power— term  .  .  (2159) 
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Lutwych  «.  Winford,  Nat.  \ 

power  oftaJLe  on  deflcieney,  ^c,      (458  8.) 

Lysaght  v.  Boyse, 

illusorif      (1122,  1139,  1169, 1178,  1188) 

1193  8.,  1194) 
settlement  of  interest  avoided        .  (1604) 

M. 

MacAdam  v.  Logan, 

power  in  survivor  ,  .    (413  s,) 

exclusive         .  .  (1068,  1060) 

defective  exon.      .  .  .  (2910) 

equal  equity  (2869  s.,  2861) 

seal  .  .  (2878) 

Macarmick  v,  Buller, 

power  in  swrvivor       .  .        (415  s.) 

feme  covert — appointment  to  husband  (639) 
extinguishment  .  .  (3148) 

M'Gbie  v,  M'Ghie, 

exclusion  qf  representatives    (1 095,  1101) 
power  to  apportion  .  •  (1327) 

Mackintosh  v.  Barber, 

implied  donee  .        (178,  180  8.,  194) 

disclaimer  .  •  •    (638) 

executor  selling  to  himself        •    (2637  8.) 
Macleroth  v.  Bacon, 

living  testator-^power         •  •  (411) 

feme  covert^^appointment  to  husb,    (641) 
delegation  .  .  •    (714) 

husband  appointee  instead  of  wife  (1026) 
conditions  authorised  .         •  (1306) 

donee  in  doubt  .  .        (16348.) 

itfUly  whether  exercise  af  power    .    (1683) 
revocation  of  will  •  (1720) 

probate  .  •  •  (1763) 

i<  family''  .  .  (26468.) 

sati^action  .  •        •  (3101) 

M'Clueen  v.  Farquhar, 

attestation — signature  (9318.,  937,  961) 
poweTy  whether  over  fee  .  (1245  s.) 
powers  qfsale  and  exchange  (2426,  2427, 
2450,  2462,  2490  s.,  2498,  2504,  2519) 
fraud  .  .  (26868.,  2687) 

Mace  V.  Cadell, 

attestatum — signature  •         •    (937) 

Macey  v.  Sfaurmer, 

power  or  trust                .  (222) 
execution^  whether  by  will  or  deed     (786) 

exclusive           •  •            •  (1055) 

'' deserving^' io.        .  .      (10688.) 


Macey  t.  Shurmer,  continued.  Nat* 

power^  whether  over  fee        .        (12378.) 

excess — conditions  .  •  (1662) 

will,  whether  exercise  qf  power     (1683  ».) 

defective  exon.      .  •  (2924  s.) 

equal  equity     .        .  (2861) 

provision        .  .  (2870) 

Machel  v.  Dunton, 

lease — reversion  .  •  (2070) 

covenants  running      -         .  (2072) 

condUion    .  .      (2079,2080) 

union  qf  two  terms  .  .(2218) 

Maddison  v.  Andrew, 

power  or  trust     .        .      (219,221,243) 
joint  tenanU  .  (2790, 2791) 

construction  .  .  •     (356) 

repeated  execution        .        .        .    (447) 
execution  by  recital  .  •     (838) 

parol  appointment  .  •    (850) 

MaUison  v.  Andrews  .  .    (997) 

exclusive  •  •  •  (1045) 

appointment  to  representatives  (1091  s.) 
illusory,         .  (1135,1165,1172) 

appointment  to  separate  use  (1312,  1316) 
will,  whether  exercise  of  p.  (1676  s.,  1676) 
« in  default "-  vesting  .  .  (2775) 
void  executions-default       .  .  (2805) 

court  exercy  deprg.,  ^c.  (3060, 3072, 3073) 
Madoc  v.  Jackson, 

power  or  trust  •  .      (219, 235) 

Maddison  v.  Andrew  .        .  (2775) 

"  in  default  ''.^vesting      .  .  (2777) 

Mabon  v.  Savage, 

relations  .  .      (2602  s.,  2644) 

scheme     .  .  •  (3059) 

Mabon  (Lord)  v.  Stanhope  (Earl), 

powers  qfsale  and  exchange  (2418,  2419) 
Malim  v.  Keigbley, 

feme  covert— fopo/  interest  and  eq.  j>.  (138) 

Maling  V.  Hill, 
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see  Parrot  v,  Keeble. 

Perrot's  case, 

covenant  to  stand  seised — power  to  sons  to 
Jointure  ,  .  .      (65) 

ceremonies  to  be  observed        .       .    (855) 
entry y  claim,  ^e,    .  .  .  (1474) 

crown-^devesting  .  .  (1479) 
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jointure        .  .       (2016  s.,  2017  8.) 
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Phelps  V.  Hay, 

power  or  trust       .             .  .     (230) 
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Phillips  V  Phipps,  continued,  No8. 
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exHnguithment  .  .      .  (3185) 

collateral    .  .  (3172) 

Piggot  V.  Penrice, 

feme  coveit  .  .  .    (607) 

ceremonies — object      .  .      .     (854) 
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defective  execution — feme  covert       (2920) 
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gift  at  A,"* s  disposal       .  .     (118) 
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reversionary  powers  of  sale        (390,  396) 
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execution,  whether  by  will  or  deed     (786) 
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Plymouth  (C.  Dow.)  v.  Archer  (Lady  Dow.), 
timber  .  .  .  (2440) 

Pocklington  v.  Bayne, 

children — grandchildren   .  .     (995) 

exclusive .  .  .      .  (1046) 

iUusory     .  .    (1116,  1137  s.,  1156) 
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void  execution — default         .        .  (2799) 
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defective  execution — purchaser     .  (2830) 

feme  covert        (2918) 
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lease  of  tithes         .  .  .  (2140) 

Pomfret  (Earl)  v,  Windsor  (Lord), 

inierest      .        -    .  .  .  (2653) 

Ponsonhy  v.  Ponsonhy, 

delegation  .  •  .    (714) 

appointments,  with  p.  of  revoen.  (1340  s.) 
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Pope  V.  Whitcomh, 

power  or  trust  .  •      (214  t.) 

relations  .         (2604  s.,  2623, 2635) 

"  in  defaulf'^vesHng      ,  .  (2774) 
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feme  covert — tender    .  •      .    (493) 

Potter  V.  Chapman, 

court  oontrouiing  execution  •  (3056) 

Poulson  V.  Wellington, 

execution  by  recital  ,  .  (8378.) 

witnesses — number     •  .      .    (919) 

appointments,  with  p.  ofrevoeon* .  (1362) 

Powell  V.  Loxdale, 

execution  by  "  wiU'*^oodicU       .    (827) 
will,  whether  exercise  (if  power     .  (1634, 

1641,  1644,  1650) 
codicil  .  .  .      (17968.) 

Powle  V.  Veere, 

powers  at  common  law  .            .       (6) 

as  remainders  .      .      (22) 

extinguishment      .  .            (31368.) 

Powlett  V.  Powlett  (Earl), 

ittusory  .  .  .      .  (1163) 

Price  V.  Green, 
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lien           ...  .  (2714) 
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defective  raising         .            .  .      (69) 
defective  exon. — younger  children   (2837) 
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power  or  trust       .             •  (230 ».) 

recital             .            .            .  (842 1.) 

power  of  nomination          .  .(1326) 
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13Eliz.        .            .            ,  (18508.) 

"  in  default  thereof"        .  (2813 1.) 

Pritchard  v.  Whitfield, 

leasc'-condition    .            .  (2373 1.) 


Probert  v.  Morgan,  Noi. 

excess  .  .  (1529, 1532  s.) 

teiliy  whether  exercise  ofpewer     .  (1677) 
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asseU  .  .  .        (1809  b.) 
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dap  ^f  date        (2221  s^  2223,  2225, 2226, 

2227,  2229,  •;231) 

Pulteney  v.  Wanen, 

Doe  V.  Lady  Cavan  .  (2218) 
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Qneen  (the), 

see  Rex. 

Uueensbeny  leases  case, 

iUusory 

.  (1145) 

best  rent,  ie.                      .     (2275,2301) 

pro  ratl^  rent    . 

.  (2386) 

leases-^-exeess 

.  (2944) 

Quick  V.  Ludburrow, 

extinffuishment 

.  (3113) 

R. 
Radnor  (Earl)  v.  Shaflo, 

^*  under  the  limitations*' 

.  (424  n.) 

Randal  v.  Hearle, 

power  or  interest  , 

.    (128) 

or  trust 

.    (254) 

Seme  covert — power^children 

.    (485) 

wUl—persofudty 

.     (521) 

SMrvivorslUp 

.     (667) 

Rattle  V.  Popham,  [or  Newport  v.  Savage], 
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d^ec.  exon pehr, — stranger  (2830, 2853) 

non -execution  .  (3033, 3034) 

Rawlins  v.  Burgis, 
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power  and  fee  co^existing  .  .  (46) 
p.  qfapptmt. — grantee  at  com,  law  (98) 
overreaching  dower  (1461,  1463) 
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Read  v.  Nashe, 

forms  of  powers     .  .  .      (83) 

remainder  passing  without  deed  .  (795) 
exon.  bff  covenant  to  stand  seised  .  (803) 
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priority  of  powers 

• 

(1444  8.) 

lease  in  future,  ^fc. 

• 

.  (2182) 

concurrent 

.  (2252 

»•,  2257) 

old  rent   . 

• 

(2302  8.) 

extinguishment— jointuring  power  (3131) 

feoffment^  ^e.     .  (3188) 
Read  v.  Shaw, 

powers  of  sale  and  exchange  (2452,  2484) 

fraud 
Read  v.  Snell, 

dcnee  an  object  • 

Read  v.  Ward, 

13£iiz.      . 
Reade  v.  Reade, 

power  or  trust 

tenancy  in  common  , 

consent 

settlement  by  object 

exclusion  of  representatives 


(2708  8.) 
.  .  (3056) 
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.  .  (201) 
.  (2791) 

.  .  (738) 
.  (1008) 
.  (1093) 


lapse  defeating  power  .  (1105,1106) 
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execution,  whether  by  will  or  deed  (785) 
p.  by  will  can't  be  exetd,  by  deed  .  (825) 
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residuary  disposition  •  •      .  (2807) 

defective  execution  •  .  (2877) 
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Reith  V.  Seymour, 

power  or  interest  •  .  .     (125) 

instrt,  whether  convee.  or  appt.     .  (1629) 

Ren  V.  Bulkeley, 

powers  derived  from  Stat,  of  Uses  (5) 
power — '*  possession**  .      .    (419) 

leasing  power — construction  .  (2049) 

extingt.  .  (3159  8.,  3160,  3162,  3165) 
suspension  .  .  .  (3223) 
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Reiesby  v.  Newland,  Nas. 

Hme—^eonfining  .  .      •    (434) 

consent      ....    (749) 
pmeer  of  revocation — vesting         .(2780) 

Rex  V.  Austrey  (Inhabitants), 

signing  .  •  .      .    (901) 

sealing       ....    (912) 

-^~  V.  Eatington  (Inhabitants), 

order  qf  power  and  limiUUions  (53) 

V,  Gamlingay  (Inhabitants), 

day  of  date        .  .         (2226,2229) 

V,  Knight, 

day  of  date  .  .  .  (2230) 

— —  •.  Middleton, 

execution  prevented  by  fraud        .  (3024) 

—  V.  Nottingham  (Earl), 
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crown — contempt  .        1935  s.) 

V.  Stafford  (Marchionesss), 

copyhold  power  of  appointment     •      (78) 


Ridout  V,  Dowding, 


"  manner  '* 


power Sy  whether  over  fee 
"  V  Stevens, 
day  of  date 

-  (Regina)  t>.  Weston, 
rent— days 

—  V.  Whitaker, 


.  (761  8.) 
.      (1241) 

.  (2230) 

(2328,2333  s.) 

.       .    (609) 

.    (641) 


(1424,  1426) 
.  (1941) 

.    (2691s.) 


public  bodies-^majority 
Reynolds  v.  Grey, 

^^sdaimer  •  • 

Reynolds  v,  Meyrick, 

orerreaehing  • 

jointure     «  •  . 

Rhodes  v.  Cook, 

fraud . 
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feme  covert        .      (508,  509,  SlOs.,  513) 
testamentary  appt.  to  htub.  (542) 

legal  estate — where        .         .      (1404  s.) 

will  or  instr.  whether  an  appt.  (1625, 1688) 
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separate  use        .      .    (544) 
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will,  whether  a  deed  •  .    (823) 

parol  appointment  .  .    (849) 

probate        .     (1767,  1769,  17668.,  1770) 
election     ....  (3080) 

Richards  v.  Chambers, 
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.  (2527) 

Rigden  v.  Vallier, 
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Right  V,  Smith, 

leasing  powers — oonsiruetion    .    (2052  s.) 

Right  V.  Thomas, 

powers  derived  from  Statute  of  Uses     (5) 

leasing  power — perpetuity  .    (318) 

construction  .  (2047) 

infant^ftnes  .  (2085) 

suU  .  (2088) 

lease  in  trust  for  donee  .  (2093) 

usuaUy  demised        .  (2104,  21 1  Is.) 

what  demisable      .  .  .  (2127) 

lease— " usual  covenants*^    .        .  (2356) 

condition  .  .  (2370  s.) 

pro  rata  rent  .  .  (2390) 

Rippon  V.  Dawding, 

feme  covert— p.  by  agrt.  (554, 656, 557, 559) 

Rifiley  v.  Baltinglass  (Dame), 
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power  and  fee  coexisting  .      (46) 
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exclusive  .  .  .  (1060) 
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excess~-4!onditions        .  .    (1647  s.) 

defective  exeoutioru-^hild  .  (2837) 

satisfaction  .  .  ..(3101) 

Roberts  v.  Roberts, 

reversionary  power  of  sale  .    (388) 

Robinson  v.  Cleator, 
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Robinson  v.  Dickenson, 

instrument  J  whether  oonvce.  or  appL  (1614) 

Robinson  v.  Dusgale, 

gift  at  AU  disposal  .  .(118  s.) 

Robinson  v,  Hardcastle, 

children — grandchildren  .      (995,  996) 

Alexander  y,  Alexander  .     (999) 
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exclusive            .  .            .  (1072) 
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perpetuity — estates  under  limited  p,  (123 1 
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appointment  to  old  uses     .  .  (1503 

excess  .  .  •  (1540 
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default         .  .  .  (2799 
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appointing  estates  tail       .  .(1261) 
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V,  Marshall, 
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feme  covert  •  •  •    (518) 
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interest  .  .  .  (2670) 

v.  Prideaux, 


(318) 

(420) 
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perpetuity— leasing  power 
power —  '^  possession  " 
Rattle  V.  Popham 
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-  V,  York  (Archbishop), 
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beneficial  lease — surrendered  .  (2294) 
building  lease  .  .        .  (2403) 

Rogers's  case, 
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lease  or  instr,  wher,  an  appt.  (1617, 1626) 
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contingent  remainders        ..         .  (1482) 
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defective  execution        .        .        .  (2821) 
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survivorship        ....  (650) 

representatives  .  .  .  (681) 

Rooke  V,  Rooke, 

'« in  default*'— vesHng         •        .  (2769) 

Roper  V.  Halifax, 
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2486) 
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successive     •  (1455) 

p.  to  appoint  trustees        •  .  (2589) 
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contingent  power        •  •  •  (400) 

repectted  execution  .  .  (446) 

feme  covert        ....  (507) 
power  and  fee  in  .  (47) 

testamty,  appt,  to  husbd,  (542) 
"wHting"         .  .  (772  s.,  776,  778) 

will  or  instrt,  wher,  convce,  or  appt.  (1625, 

1688) 
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Ross  V.  Ewer, 
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two  branches    •       .  (862  s.) 

will,  whether  exercise  of  power     .  (1688) 

probate         .         .  .        .  (1759  s.) 

Roswell's  case, 

ecclesiastical,  j[C.,  leases— agreements 
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Routledge  v.  Dorril, 

settlement  by  an  object        .  .  (1004) 


XCVIU 


TABLE   OF   CASES    BY    THE   PLAINTIFFS'   NAMES. 


Routledge  v.  Dorril,  contiwued,  Nat, 

issue — perpetuity        .            .  .  (323) 

to  whom  appoitUment  .  (1014) 
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default          .            .  .  (2799) 
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issue — per  capita              .  •  (1016) 

power,  whether  over  fee     .  (1237,1239) 

Williams  v.  Carter, 

executory  trusts           .  (271  s.,  272) 

Williams  v,  Owen, 

partition — revocon,  of  will  (330,  331,332) 

Williams  v.  Williams, 

accumulative  powers         •  .       (91) 

Willis  V.  Shorral, 


collateral  powers 

.      (39) 

Holt  V.  Burleigh 

.       .    (407) 

power  to  charge 

.  (1223) 

interest 

(2653,  2668) 

bar  by  fine 

(3243  8.,  3244) 

Wilmer  i>.  Kendrick, 

see  Miller  V.  Kendrick. 

Wilson  V.  Harman, 

executory  trusts 

(259,  266) 

lease— yearly  tenancy 

.  (2966) 

Wilson  ».  Piggott, 

repeated  execution 

.    (447) 

execution  by  recital     . 

(836,840  s.) 

exclusive 

.  (1046) 

appointment  to  representatives      .(1091) 

iUusory      (1139,1140, 

1164,  1165,  1167) 

hotchpot  .  .  .  (2735) 

Wilson  V,  Sewell, 

lease  in  trust  for  donee  (2092, 2093) 

repeated  execution    •  .  (2098) 

in  futuro,  ^c.  .  .  (2182) 

concurrent  (2256  s.,  2260) 

beneficial  surrendered    (2291,  2293) 

fraud         ....  (2682) 

defective  execution—  legal  power      (2990) 

W^indfaam's  case, 

wUl — publication        .  .      .    (942) 

Windbam  v.  Grabam, 

younger  children  .  .  (1023) 

W'inne  (Dr.)  v.  Bampton, 

ecclesiastical  leases— agreement    .  (2993) 
Winstanley's  case, 

power  to  "  change  **  uses,  j;c.        .   (289) 

appointments  with  power  qf  revocation 

(1350,  1352  8.) 

power  of  revocation — tot.  quot.     .(1367) 
Winter  v.  Bold, 

ages,  4;c.         .  .  (1296,  1301) 


Nos, 
.  (2665) 


Winter  «.  Bold,  continued. 

interest 
Winter  v,  Loveday, 

leasing  power — construction  .  (2045) 

usually  demised  .  .       .  (2109) 

what  demisable  (2122  8.,  2130,  2136  s.) 
term  ....  (2159  s.) 
lease^"  reversion,'^  ^c.      (2171  s.,  2188, 

2239  s.,  2240) 
perpetuity        .  .         .  (2177) 

concurrent  .  .  (2254  s.) 

for  life       .  .  .  (2268) 

old  rent  .  .      .  (2304) 

Witham  v.  Bland, 

power  ofrevocon.  including  p.  ofappt, 

(292,  296) 

appointment  to  old  uses 

13  Eliz.      . 
Witbnell  t;.  Gartham, 

public  bodies — majority 

tUsclaimer 

survivorship 
Witts  V.  Boddington, 

power  or  trust 

appointment  to  old  uses     • 
Wolf  V.  Hill, 

powers  of  sale  and  exchange 

Wollen  V.  Tanner, 
power  by  bond 
what  class  of  children 
exclusive  (1045,  10598.,  1060, 1073, 1074) 
surviving  objects        .  .       (2783  s.) 

election        .  .         .        (3080, 3082) 

Woodbouse  v.  Hoskins, 

power  to  reduce  tenant  in  tail       .    (304) 

Woodward  v,  Halsey, 

''deed'*  ....  (764s.) 
willf  whether  a  deed  .  .    (822) 

Woollam  V.  Kenworthy, 

see  Hilton  v,  Kenworthy. 

Worcester's  (Dean  and  Chapter)  case, 

lease,  heriots  ....  (2307) 
rent-Aays         .  .        (2327,2328) 

Worme  r.  Webster, 

instrument f  whether  conveyance      (1S95) 

Worrall  v,  Jacob, 

feme  covert  .  .  •    (507) 

deeds  irrevocable         .  .       .    (276) 

appointments  irrevocable  .  (1335,  1337) 
prospective  power  of  revocation    ( 1 376  &.) 


(1503) 
.  (1843) 

.  (609) 
.  (623) 
.     (653) 

(254  8.) 
.  (1503) 

.  (2438) 

.      (11) 
.  (lOJO) 
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Wright  V.  AtkjDS,  No». 

power  or  trust  .  .    (204) 

''famUy''  .  .     (2649  s.) 

Wright  V,  Barlow, 

attestation — signature  .  (934  s.) 

Wright  I?.  Cadogan  (Lord), 

feme  covert — power  by  agreement   (554  s., 

557,  559) 
'' writing*'        .  ...  (773) 

wiUStatuie  of  Frauds        .  .  (878) 

construction  of  will        .         .      .  (1787) 
dtfecHtfe  ejpeeution  .  .  (2820) 

feme  covert       .  (2917) 
Wright  V.Smith,. 

lease — surrender^  .  .  (2216) 

beneficial^  surrender  i^      .  (2294) 

best  rent,  j-c.  .         .  (2*278  s.) 

covenants        .        .        .  (2354  s.) 

Wright  V.  Wakeford, 

attestation — tignature  .  (932  s.,  933,  937, 

946,  947,  959,  960) 
period  of        .         •  .  (966) 
Wykham  v.  Wjkham, 

fecy  ^.  in  trustees  .        .        •  (93) 

concurrent  power       ,  .         .  (604) 

p.  whether  over  fee        .  .  (1249  s.) 

excess  ....  (1526) 

concee,  by  laords  ofappointmt,      .  (1693) 
jointure         .  .  .  (1942,  1949) 

defec.  exon (2826) 

purclMser.^^Jwife  (2830,  2835) 


Wynne  v.  Griffith,  Nos. 

instrt.  wher.  ewe,  or  appt.  (1700,  1708  s.) 
extinguishment  .         .  .  (3115) 


.  (143) 

.  (617) 

(3049,  3052) 


Y. 
Yates  V.  Compton, 

detfise  ^Uo  be  sold,'*  ^o. 

executor.~^renuneiation 

heiry  j-o.  bound 
Year  Books,  [Anon.] 

see  THB    NEXT   TABLE. 

Yelland  v.  Ficlis, 

pow.  ofrevocon.  incov.  to  stand  seised  (60) 
priority  of  powers  .  .  (1435,  1436  s.) 
suspension        ....  (3216  s.) 


Z. 

Zouch  V.  Parsons,. 

infant    . 
Zouch  V.  Woolston, 

construction 

appointment  to  trustees 

doing  less 

Raitle  V.  Popham 

excess 

jointure 

defec,  exon. 


.  (567,  590) 

.  (357) 
.  (1042) 
.  (1217) 
.  (1985,  1986) 
.  (1525) 
.  (1942,  1992,  1995) 
.  (2826) 


legal  power  .  (2986) 

extinguishment        .  .        .  (3204  s.) 

jointuring  power    .  (3134) 

covenants  .  (3162) 
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Anderson,  vol.  1 ,  ^<w. 

27. -^disclaimer    .  .  .    (637) 

182.— feme  covert— r«7wW,4fC.  (493,530) 


Bendloe, 

14,  pL  56. — diiclaimer 

Benloe, 

\5,'*-di8claifner 


.  (637) 


.    (637) 


Cary, 

30.^ov.  to  stand  seised — leasing  p.  (63) 
p-for  reUUionSy  ^o.  .  (65) 

Chancery  Cases,  vol.  1, 

241.— M0  Witham  v.  Bland. 

Dallison, 

45,  pL  36. — see  Danne  v.  Annas. 

68,  pi.  5. — power  or  interest  .  (1348.) 
p,  whether  over  fee  .  (1235) 
donee  an  object     .      .  (3056) 

72,  pi.  49.— see  Moo.  73,  pi.  201. 

106,  pi.  56. — tee  2  Leon.  220,  pi.  276. 

Dyer, 

26^,  pi.  I70..-^power  of  sale  .  (2523  s.) 
49i>,  pL  12.— 4fe(/  whether  a  wiU .  (828) 
177*,  pi.  32.— p.infeoffees—survshp. (42, 

646,  653,  655,  670) 

heir,  ^c,  bound    .  (3048) 

219%  pi.  8,  side-note. — survship. .    (655) 

see  Lock  v.  Loggin. 
251  •,  pi.  89.— p.  to  grant  copds.  .  (2138) 
283s  pi'  30.— Stat.  Richd.— <i«y.      (716) 
314^  pi.  91.— deed,  wher.  a  will  .     (828) 
d71i»,  pi.  3. — see  Milwai-d  v.  Mooie. 


Freeman,  vol.  2,  Not. 

63.— attestation^  signature  .     (931) 

224^~lease  in  reversion,  ^e.        (2205  s.) 

excess        .      .     (2937,2940) 

defeo.  exon. — pehr. — chiid — stranr. 

(2830,  2837,  2853) 

Uase        .      (2948  s.,  2972) 

legal  power  .    (2988,  2990) 

Godbolt, 

46,  pi.  S7.~~see  Bright  v.  Hubbard. 
327,  pi.  419. — feme  cov. — le€ug.  p.    (495) 

husbd's.eancuree.  (532) 

Qouldsborough, 

2,  pi.  4^~-see  Lock  v.  Loggin. 

Jenkins's  Centuries, 

43,  ca.  83.— cfewtf  "  to  be  sold*'  .  (144) 
all  esors.  concurring  (606) 
disclaimer  .  (623, 638) 
survivorship      .    (659,  670) 

1 84,  ca.  75.—dev. "  to  be  sold,*'  ^o.  ( 1 57) 
bar  by  fine,  ^c.        .  (3246) 

203,  ca.  21  .-^representatives  .      .    (690) 

Keble,  vol.  I, 

\4.— implied  dmee         .  (175,  182) 

heir,  |-0.,  bound       .  .  (3049) 

779  (in  Opie  v.  Thomasius).— iie<U0 

m  reversiont  ^e.    .        (2204  s.) 

Keble,  vol.  3, 

7,   (in  Fowler  v.  North). — p.  of  revoe. 
inclg.  p.  ofappt.  •       (1384) 

Keilway, 

40b,  pi,  4.—dev.  **  to  be  sold,**  ^c.    (143) 

bar  by  fine,  j-c.  .  (3245) 

43^.— see  Year  Book  Cases,  14  S;-  15  H.  7. 
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Keilwaj,  continued,  iVo*. 

107", p/. 25.— cfow.  "to  besold^'^e.  (143) 

representatives        .  (681) 

207^^-~.disciaimer        .            .      .  (6.37) 

Kelynge  (W.), 

6^-~power  or  interest  .  ( 133, 136  8.) 

implieeUian  qf  Ijfe  interest      .    (224) 

Leonard,  vol.  1, 

31,^.38. — remr.passg,mtht,deed  (795) 
exon.byfine  .  .  (804) 
appointee  in     .  .  (139')) 

Leonard,  toI.  2, 

220,  pi.  276.^mplied donee  (175,134  s.) 
reversnary.p.  of  sale  (388,  395) 
^vroipor^AtjD        .  .     (660) 

representatives  ,      .  (686) 

Leonard,  vol.  3, 

71,  pi,  I08.--power  or  interest    (122,  124, 

125) 
ejpon.  vfher,  by  wUl  or  deed  (785  s.) 
\\9^pl.  171,— see  1  Leon.  31, pi,  38. 

Leonard,  toI.  4, 

41,  pi.  IIO.-.:^^  3  Leon.  71,  pi.  108. 

Lofft. 

7\^-bankrupt  act  .  .         (1870  s.) 

Moore, 

57,  pi,  \62.-'See  Dal.  58,  pi.  5. 
61,  pi,  172- — donees  virtute  officii       (610) 
survivorship       (650,  665  s., 

675) 
.  representatives       (678,  689, 

692,  696) 
73,  pi.  201. — Aar  bp  recovery  (3238  s.) 
608,  pi.  842. — "a/>p/.  6y  way  of  lease,"  ^e. 

(104) 

ori^»  of  p.  of  revocon,  (278) 

p.  to  "  change,"  ^c,     (282) 

priority  of  powers    .  (1436) 

«n/ry,ctom,^c.  (1474,1476) 

fecwd,  wA^r.  an  app/.  (1618) 

extinguishment  (3158,3176) 

par/ta/(3209, 

32  J  I) 

Velland  V.  FicHs        (3217) 

suspension        ,      (3219  s.) 

618.— (tn  Bullock  o.  Thorne)  /u/ur^ 

/lotrer  .  .  ,    (383) 

27Eliz.        .         .  (1892  8.) 


Owen,  Nos, 

32.— see  Dal.  58,  pi.  5. 

Rolle's  Reports,  vol.  1, 

12. — see  Fox  v.  Prick  wood. 

Shower,  vol.  2, 

242.-^ftfory        .  .  .  (1130) 

Strange,  vol.  1, 

584 — p.  cf  revocon.— partial        .    (284) 

includ.  p.  ofappt. 

(297) 

revoc.  and  appt,  by  same  itutrt.  ^c, 

(844) 
Term  Reports,  vol.  1, 

(in  Doe  v.  Sandbam)  lease — "  usual  eovts." 

(2357) 
Vesey  sen.  voL  2, 

192. — (at  end  of  Peacock  v.  Monk)  feme 
covert — real  estate — separate  use 

(546  8.) 
Year  Books, 

88  E.  3,  pi.  3,'-dev,  "to  be  sold,"  ^c  (148) 

39  Ass.  pi.  n.^dev. "  to  be  sold," ^c,  (144) 
survivorship  (658) 

21  E.  4, 24^-.i»/alW  .         .     (585) 

Case  cited  in  the  next  case 
ordinary  or  administrator  selling   (621) 

14  H.  7,/o.  33%  pi.  10 ;  15  H.  7,  fo.  \V>, 

pl,22 

implied  donee         •  .     (174) 

time — confining  .       .     (437) 

executor — renunciation      .    (614) 
survivorship  ,     (646, 650) 

representatives       .         (681, 688) 
delegation  .  (700, 717) 

assets  .  .  (1805) 

court  compelling  execution     (3037) 
heir,  ^o,  bound  .    (3048) 

extinguishment — collateral  .  3106) 

19  H.  8,/o.  9*,;)/.  4.— 

effect  of  statute  of  Rich  on  p,  (42) 
implied  donee         .  .     (176) 

reversionary  p.  qf  sale         ,    (387) 
all  donees  concurring  .     (603) 

(/on<?^«  virtute  officii  .     (610) 

executor — renuncn.  .    (615) 

survivorship  •  .     (663) 

representatives  (681,  682  s.,  684, 

688,  689,  690) 
delegation  .  .    (701) 

See  also  Fariogdon  v.  Dare),  &  Goodcheap*scase. 
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Nos. 
Richard  III. 

■  I*      U86S* 

effect  on  pawen  .  .      (42) 

delegation  .  .        .    (716) 

eatable  povxr^  ^c.        .    (3106,  3107) 

Henry  VIII. 


13. — c.  20,  8.  2.    Treason. 

foffeiture  ofpowen 
21 . — c.  4 .    Disclaimer. 

devise  "  to  6«  *oW,"  ^c.  " 

dwiloimer 
27. — c.  10.    Uses. 

general  effect 

rents 

poiper  to  charge 

jointure     . 
c.  16.    Moun^joy. 

Duke  of  BoltofCe  case 
32.— c.  1.    Wills. 

origin  ofpowen    . 

Sir  E.  Clere 
c.  28.    Enabling  Act 

BayUy  v.  Warburton 

what  demisable      .    (2107,2117,2130) 

Marquis  of  Northampton's  case     (2175) 

pro  rata  rent  .  .  (2384) 

defective  execution  .  .  (2995) 
c.  34.    Conditions,  &c. 

lease — covenants  running    .        .  (2074) 
34.— c.  6.     Wills. 

see  32  H.  8,  c.  L 

Elizabeth. 

13.— c.  5.    Fraudulent  Gifts,  Stc. 

ass^U  .  (1819,  1839) 


.  (1919) 

(153, 155) 
.     (623) 

.  (16) 
.  (1221) 
.  (1224) 
.  (1995) 

.  (2991) 

.  (5) 
.  (1598) 

.     (496) 


13Eliz.  C.5.  continued. 

creditors 

Garth  V.  Ersfeild 

assignees  of  bankrupts 

consent 

recoveryj  gee*  . 

treason 
c.  7,  6.  2.    Bankrupt. 

execution  of  powers 


Not. 
(1843) 
(1847) 
(1874) 
(1902) 
(1909) 
(1933) 

(1855) 
(1869) 


extinguishment 
c.  10.    Disabling  Act 

what  demisable  ' 

rent — days 
]  8. — c  1 1 .    Disabling  Act 

concurrent  lease 
27. — c.  4.    Fraudulent  Settlements. 

leases  under  ps,  in  covts,  to  st.  seised  (63) 
mortgage— ^partial  revoc.  j-c.  (1519, 1889) 


(2117, 2130) 
.  (2327) 

.  (2246) 


purchasers 

13  Eliz. 

Garth  t.  Ersfeild 

assignees  of  bankrupts 

power  of  revocation 
35.— c.  5.    Englefield's  Act 

treason 
43. — c.  4.    Charitable  Uses. 

formalities 


(1843) 
(1846) 
(1847) 
(1874) 
(1878) 

(1924) 

(2804) 


James  I. 


1. 


.  15,  s.  5.    Bankrupt. 
avoidance  of  settlements 
21.— c.  19,  s.  1.    Bankrupt 
execution  of  powers 

s.  12. 

extinguishment 

s.  13. 


conditions 


.  (1874) 
.  (1855) 
.  (1869) 
.  (1864) 
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Charles  II. 


Not. 


12.— c.  30.    Regicide  Act 

devite  ^' to  be  sold;' i-c.         .  .  (168) 
29.— c.  3.    Frauds. 

parol  appointment  .  (847) 

ceremonies — tteo  branches  .  (8<»9) 

will — witnesses^  ^-c.          .  .  (876) 

sealing,  whether  signing    .  (903) 

acknowUdgt.  of  signal,   (922,959) 

attestation             .  ,  (927) 

Anne. 

1.— c.  7,  s.  5,  6.     Civil  Lbt  Act 

day  of  date  .  .         .  (2225) 

4.—  .  16,  s.  9,  10.    Attornment 

concurrent  lease  .  (22(K)) 

7.— c.  19.     Infant  Trustees. 

Doe  V.  Martin  .  (2465) 

George  I. 

6.--C.  29.     Duke  of  Shrewsbury's  Act 

defective  execution — legal  powers  (2992) 

George  II. 

9.— c.  36.    Mortmain. 

voUl — act — appointment  .  (2842) 

21.— €.  31.    Insolvent  Debtors. 

leasing  poiaers^  ^c.  .  .(1876) 

25.— c  6.    Attestation  of  Wills. 

attestation  of  signature  (947) 

28.— c  13,  s.  3,  8.    Insolvent  Debtors. 

leasing  potpersy  i-e,         .  .(1876) 

George  III. 

26.-C.  57,  s.  38.    East  Indies. 

deeds,  attestation,  ^c.      .  .     (947) 

38.— c  87,  s.  6.    Infant  Executor. 

execution  of  powers  .    (569) 

39  &  40. — c.  41 .     Ecclesiastical  Leases. 

pro  rata  rent  .  (2384) 

41.— c.  100,  s.  15.     Inclosure. 

purchase  by  rector,  ^c.        .        .  (2435) 


41  Geo.  III.  c.  109,  continued, 

8. 32. 

limitation  to  bar  dou^r 

s.  38. 


Nos. 
.  (2479) 


rector^s  leases — conditions  .  (2376) 

53.— C.4 ;  and  54. — c.  161,  Duke  of 
Welling^n's  Acts. 

defective  execution — legal  powers  (2992) 
54.— c-  168.     Mr.  Preston's  Act 

attestation — signature        .  (935) 

55. — c.  147.    Glebes. 

purchase  by  rector,  f-c,       .         .  (2435) 

George  IV. 

3. — c.  81,  s.  3.     Bankmpt. 

executibn  of  powers  .  (1858) 
s.  4. 

bankrupt's  exectUion      .  .  (1866) 

6. — c.  8.    Glebes. 

purchase  by  rector,  i'c,  .  ,  (2435) 
6.— c.  16,  s.  63,  64,  65.    Bankrupt 

extinguishment  of  powers  .  (1869) 
s.  70. 


conditions 
s.  73. 


avoidance  of  settlements 
s.  77. 


execution  of  powers 
s.  78. 


(1864) 
(1874) 
(1858) 
(1866) 


bankrupt's  execution 
7.— c.  57,  s.  22,  72.     Insolvent  Debtors. 

leasing  powers,  ^c.  .  (1877) 

7.— c.  Oe     Glebes. 

purchase  by  rector  .  (2435) 

11  George  IV.  and  1  William  IV. 


c.  23.     Sign  Manual. 

signature — stamp 

.     (904) 

c.  46.     Illusory  Act 

.  (1203) 

c.  60.    Trustee  Act. 

limitation  to  bar  dower 

.  (1469) 

pouHT  to  appoint  trustees 

.  (2547) 

c.  65,    Lunatics. 

leasing  powers 

.     (598) 
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Bacon. 


Not. 


"  Leases,"  E.  rule  3, 

leasing  power— term  and  livei    .  (2163) 
remedy  for  rent  .         .  (2238) 

concurrent  lease    .    (2244,  2246,  2260) 

— ' rule  6, 

*  usually  demised  .  .  (2110) 

N. 

lease-^'*  reversion,''  ^c.  .  .  (2167) 

•'  Statutes,"  I.  2, 

attestation — signature  .     (937) 

Brookb. 

•*  Assise,"  pi.  367, 

devise  «  to  be  sold,''  ^c.      .        .    (144) 
"  Charge,"  pi.  15, 

devise "  to  hesold^'  j-c.      .         .     (160) 

overreaching  .  .  (1454) 

"  Conditions,"  pi.  139, 

devise  "  to  be  sold, "  fc, 
•pi.  215, 


(148, 157) 
.  (148) 
.  (493) 
.     (480) 


devise  "  to  be  sold,''  ^c. 
"  Coverture,"  pi.  42, 

feme  covert — request 
"  Cui  in  vita,"  pi.  16, 

feme  c. — condition  to  sell 

Condons, — sale  to  husbd,  (535) 
"Custom,"  pi.  50  &  71, 

infant  .  .  .     (586) 

"  Devise,"  pi.  5, 

devise  "  to  be  sold,"  i-e,  .     .    (161) 
pi.  10,  Goodcheap*s  case, 

parishioners  .  .         .    (612) 

ordinary  or  administrator  selling    (621) 


a 


Brooke — Devise,  pi.  10,  continued.  Not. 

disclaimer                      .             .  (624) 

survivorship           .             .        .  (658) 

Devise,"  pi.  12, 

feme  covert — executrix— p,  of  sale  (479) 

infant                .             .             .  (567) 

monk        .             •             .        .  (601) 

remainder  passing  without  deed  •  (795) 

pi.  19, 


devise  '*to  be  sold,"  ^c, 
pi.  26, 


disclaimer 

pi.  31, 


reversionary  potoer  of  sale 
all  executors  concurring 
disclaimer 
survivorthip     •  • 
pi.  32, 


devise  ^*  to  be  sold,"  ^c. 
bar  by  fine,  ^c. 
pi.  36, 


devise  «  to  be  sold,"  ^c. 
bar  by  fine,  jrc 
pi.  46, 


devise  "  to  be  sold,"  ^c. 
pi.  60, 


survivorship 

"  Entre  congeable,"  pi.  124, 
devise  ^^to  be  sold,"  ^c. 

"  Estates,"  pi.  37, 

devise  "  to  be  sold,"  ^e, 
"  Executors,"  pi.  3, 

executor — renunciation 

representatives 


(148, 157) 

(623,628) 

.    (388) 
.    (606) 


(656, 658) 

.    (160) 
.  (3245) 

.    (159) 
,  (3245) 

.    (162) 

(650, 658) 

.    (148) 

.    (144) 

(615) 
.    (682) 


TABLE   OF    ABRIDGMENTS. 


CXV 


Brooke,  conimued, 
"  Executofs,'*  pi.  175, 

feme  c. — executrix^^p.  of  tale 
sale  to  hutband 
Feoflfment  to  Uses,  pi.  12, 

court  compelling  execution 

heirf  j^c,  hound 

pi.  28, 

statute  Bicbard— ^ttonwy 
"  Relation,"  pi.  30, 

devise  ^' to  he  sold;' ^c,      . 

o/verreoeking 

relation  of  appointment 
«  Remitter,"  pi.  46, 

feme  coyert^-jrequest,  ^c.  . 
«  Testament,"  pi.  1, 

executor — renunciation 

representatives 
Testament  et  volunt,"  pi,  7, 

heir^  j-e.,  howid 

COMYN. 


u 


Nos, 

'  (479) 
.     (535) 

.  (3037) 
.  (3048; 

.     (716) 

.  (160) 
.  (1454) 
.  (1457) 

.    (493) 

.  f615) 
.     (682) 

.  (3048) 


"  Devise,"  E.  2,  pi.  1, 

wHU-attestn.  ^  sealed  and  delivd:'  (962) 
"  Poiar,"  A.  1, 

extinguishment-^^Mldreny  J-c.    .  (3123) 
Cbuise. 


3  Tol.,  440, 2d  ed. 

escheat,  devises 

.  (1477) 

FiTZHERBERT. 

«  AsBise,"  pi.  336, 

devise  **  to  hesold,""  ^c.      . 

.     (144) 

"  Devise,"  pi.  10, 

devise^  to  he  sold;"  i^c. 

.     (162) 

•*  Entre  Congeable,"  pi.  46, 

detnse  ^^  to  he  sold,''  j-c.      . 

.     (148) 

«  Executore,"  pi.  116, 

survivorship 

.     (6f8) 

ROLLE. 

{As  appearing  in  Viner.) 
"  Baron  &  Feme,"  58,  pi.  1, 

feme  covert-^fi0;ftc6y<  .        .    (493) 


Rolle,  continued,  Nos. 

**  Conditions,"  59  pi.  1 ;  191,  pL  10,  11, 

devise '' to  he  sold;' i-e.      .         .     (157) 
"  Copyhold,"  15  pi.  5, 

power  to  grant  copyholds    .         .  (2138) 
*•  Power,"  467,  pi.  5, 

see  Fox  v.  Prickwood. 
468,  pi.  8, 


lease  in  reversion,  ^c. 
469,  pi.  11  to  14, 


usually  demised 
"  Uses,"  180  (B.), 
infant 

Viner. 

{See  also  Rolle,  sup.) 

"  Authority,"  417, 433, 

revocahle  acts     . 
«  Chancery,"  392, 

feme  covert — alienation  of  use  . 
"  Charitable  Uses,"  479  B., 

charity 
"  Condition,"  119,  (I.  a.  2) 

acceptance  hy  lessee 
"  Custom,"  175,  pi.  6, 

feme  covert — copyholds 
"Devise,"  42,  pi.  8,  10,  and  11, 

feme  covert-— irt/i — personalty    . 
44,  A.  2, 

deedj  whether  a  will 

69,  (I.  6,)  pi.  3, 4 ;  71,  pi. 


(2174) 

(2103) 

(585) 


(275) 
(589) 
(2840) 
(2095) 
(516) 
(519) 
(828) 


(1404) 


19,22;  91,  K.  pi.  10, 11,  and  12, 

estate  hy  implication 
91,  K.  pi.  J 1  and  12, 

that  feoffee  shall  stand  seised    ,    (1602) 
125,  pi.  13, 


will—attestn,  "  sealed  and  deliv.'*    (962) 

200,  (I.  a.)  pi.  3, 

estate  hy  implication  .         .  (1404) 

289,  pi.  25  (in  Palmer  v.  Schribb), 


relations— scheme,  ^c.  (2607  s.,  3059) 
"  Enfant,"  407, 1.  3, 

infant  .  •  .    (505) 

"  Estate,"  356,  (B.  b.  10), 

concurrent  lease  .  ,  (2260) 

"  Executors,"  121,  pi.  4  and  5, 

feme  covert^tc7»(^/^5ona%    .    (519) 


CXVl 
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Viner,  continued,  No$. 

"*  ExecutDis/'  226,  226, 232,  240, 

aueU  .  (1807,  1809) 

"  Faits,"  55,  (D.  a.);  66,  (D.  a. 2), 

acceptance  by  leuee  .  (2095) 

"  Feoffment,"  168,  A.  3,  pi.  1, 

deed,  whether  a  will  .     (828; 

"  Fractions,"  499, 

revoe.  and  appi,  hy  eame  in$trt.j  ^c.  (844) 
"  Fugitives,"  561, 

cfxmm^-^ovtempt  .  •     (1935) 

"  Giants,"  62,  pi.  66, 

traneposing  words  .  (1709) 
127,  G.  a.  2, 

two  leasee  in  one  .  .  (2391) 

**  Instant," 

revoc.  and  appt,  by  same  insirt,,  ^c.  (844) 

lease — reversion  .  .  (2070) 

«  Interest,"  457, 

interest  .  .  .  (2653) 

"  Manfiage,"  (I.)  264, 

brocage  bond  .  (2710) 


Viner,  continued. 

Nos. 

"  Portions,"  442  (D.  2), 

interest 

.  (2653) 

"  Prohibition,"  563,  564, 

proper  legacies 

.     (iB4) 

assets 

(1807,  1809) 

"  Reservation,"  1 13  G., 

two  leases  in  one    . 

• 

.  (2391) 

«  Taxes,"  157, 

jointure     • 

.  (1968) 

"  Time,"  266, 

day  of  date 

.(2220) 

«  Uncertainty,"  591,  pi.  1, 

Brown  t.  Higgs 

.     (232) 

"Uses,"  201, 

covt,  to  stand  seis, — sons* 

tvives 

.       (65) 

248,  (F.  a.)  pi.  I, 

deed,  whether  a  will 

• 

.    (828) 

"  Value,"  537, 

jointure  •  .  .  (1951) 

"  Voluntary  Conveyance,"  18, 19, 

deeds  irrevocable  .  (^6) 


TABLE    OF    OPINIONS. 


Nos. 
Oases  and  Opinions. — Vol.  1. 
34,  Fllmer  and  Booth, 

exclusive  .  (1058,  1074) 

fraud  .  .  (2699  s.) 

Cases  and  Opinions.— Vol.  2. 

29,  Marriott,  Wilbraham,  Booth,  and 
fllmer, 
dower — concurrence  of  trustee  ( 1 470  s.) 
appointment  and  conveyance     .  (1697) 


29,  Marriott,  continued.  Nos» 

"  in  default  ''—vesting  .      (2743,  2765) 

90,  Lutwyche, 

consent  .  .  (737,743) 

94,  Ryder,  Fllmer,  and  Booth, 

see  Gen.  Jackson's  case,  m  fii^t  table. 
263,  Booth, 

feme  covert — p. "  except  her  husb.''  (543) 
extinguishment  .  (3178) 

373,  Fazarkerley, 

revocation  of  will  .  (1741) 


TABLE   OF   OPINIONS. 


cxyu 


Not. 
Collectanea  Juridica,  Vol.  1,  421,  and 
End  of  Sheppard's  Touchstone. 

Filmer  and  Booth, 

nature  ofpowen  .  .      (17) 

kinds  cfjwwen  .  .      (29) 

power  overreaching  life  estate      .    (286) 
comiruction  .  .    (356) 

delegation  .  .    ("^14) 

entry  elaim^  ^.  (1473,  1475) 

27  Eliz.  .  .  .  (1885) 

Uase—wUwre  .  .  (2058) 

leasing  power-'-guafdiani  ,  (2082) 

powers  of  sale  and  exchange  (2457, 2460, 

2463,  2464, 2472) 

appendant     (41) 

perpetuity    (315) 


Fea&ne's  Posthumojds  Works. 


128, 
222, 


Hwst  y.  Earl  of  WinchUsea      .  (1782) 


disclaimer 


247, 


pro  rata  yv»< 
jtmetion  of  rents    . 


(633,635) 

.  (2385) 
.  (2389) 


305, 


309, 
312, 


315, 


GoodhiU  T.  Brigham         .  .  (52) 

estate  and  gift  over         .  .  (120) 

feme  covert            .           .  .  (513) 

Jlich  w.  Beaumont  •  (511) 

executory  trusts  (263,  265, 266) 

I 

copyhold  poufers  of  sale      .         .      (76) 

infant         .  (567, 568, 587, 592) 

powers  of  sale  and  exchange       .  (2451) 

defective  exeeution~~eubstanee    .  (2931) 


FMjne*8  Poet  Works,  315,  continued.     Nos. 

powers  of  sale  and  exchange    . 

(2461 8.) 

319, 

power  or  trust    . 

.    (225) 

childrenr-'grandchildren 

.    (996) 

appointment  to  trustees 

(10308.) 

exclusive-^ifferent  funds 

(1087  s.) 

exclusion  of  representatives 

(1096) 

appointing  estates  tail 

(12558.) 

conditions  authorised 

.  (1309) 

remote  condition 

.  (1558) 

350, 

jointure              .              (200 

1,2013  s.) 

401, 

Shelly's  rule 

(27858.) 

extinguishment 

.  (3151) 

432, 

willr—Statute  of  Frauds 

.    (879) 

executory  trusts 


.     (273) 


Meri vale's  Reports,  Vol.  2, 179,  Note  to 
Cholmondeley  v.  Clinton. 

Macdonald  and  Shadwell, 

mortgages,  ^c,  partial  revocation  (1515) 

Sanders'  Uses,  Vol.  1. — 4tli  ed. 

426,  Sanders  and  Duval, 

Eoper  V.  Halifax  .  .  (3241) 

436,  Hill,  Se^. 

recovery,  conditions,  ^c,  .  (3242) 

Sugden's  Powers. 

62,  Booth, 

void  appointment — re-execwtion      (453) 
infant  .  .  .      (5848.) 

extinguishment         .  .      (3186  s.) 

suspension       •  ...  (3228) 

Swanston's  Reports,  Vol.  1,  351,  Note 
TO  EX  parte  Smyth. 

Dunning,  Kenyon,  Maddock,  and  Romilly, 
lease-nearly  tenancy        •         .  (2968) 


cxvm 


TABLE  OF  TREATISES,  &c. 


Blackstone's  Commentaries.    Nos, 


Vol.  1, 


43Q..^Miot 


.  (599) 


Vol  2. 

144.— ^x)C9^— -"jMU^efttan**         .  •  (418) 

dOS^^^^UtestaHon — tignaiure  .        .  (952) 

307 —  —  .  .  (947) 

339. — p.  of  revocation,  including  power 

of  appointment  .  .  (300) 

Coke's  Copyholder. 
72.-.-POU'.  to  grant  copyholds    .         .  (2138) 

Coke's  Littleton,  and  the  Notes. — 17  ed. 

Co.  Litt. 

6»,  7* — day  of  date     .  .  .(2220) 

9».— "A«r«"        ....  (1573) 
9*.— "««pm"— erwrton  .         .  .  (88) 

detfise  « to  give  and  «*//»'       .     .  (108) 
witt—JUfordB  df  inheritance       •  (1205) 
20*.— "A«r»"  ...  .  (1573) 

22».  (S.  18, 19).— ^M«— r«w*i<m     .  (2070) 
22^^. — power  of  appt. —grantee  at  com- 
mon law  .  .  .  (99) 
34K^infant            .             ...  (575) 
35»».-."ete«rf"            .              .             .   (760) 
d&.—Jointure       .             .                 .  (1948) 
36«».—      —         .            .  (1423,  1995,  1996) 
38» — infant        .             ...  (575) 
42^-— limitation  generally  to  A.          •  (1320) 
lease — reversion            .            .  (2070) 
44K'^tmiaUy  demised      .          .          .  (2104) 
what  demisable      .        .            .  (2107) 
lease  of  tithes            .            .     .(2120) 
44K^usuaUy  demised             .           .(2110) 


Not. 

.  .  (2307) 
.  (2327) 

.  .  (2347) 
.  (2384) 
.  (2220) 
.  (2244) 
.(2360) 

.        .(7) 
.  (2058) 

.  (2220) 

(2062,  2311) 

.  (1481) 


Co.  Litt.  44f,,  continued. 

lease — heriots 
rent — €Uiys 

Lord  Mountjoy*s  ease 
pro  rat  ft  rent 

4b^^^4iay  of  date 

concurrent  lease    . 
waste 

45^ — leaser-nomination 

46^.  — interesse  termiai 
day  qf  date 

47*^^rent — reservation    . 

49*. — what  a  remainder 

(S.  60).— lease— reversion    .  .  (2070) 

52* — ^feme  covert — attorney       .  .  (535) 

infant             .                .  .  (566) 

capacity        .           .             .  .  (600) 

attainder            .            .  .  (1934) 

Stat.  Rd.— attorney            .  .  (716) 

appointment  by  a  lord  .  (1695) 

merger          .             .  .  (3231) 

53\— waste        .             .            .  .  (2135) 

58^ — power  to  grant  copyholds  .  (2138) 

WV*,— power  and  fee  oo-existing      .  .(44) 

Stats,  of  WUU—Sir  E.  Clere,  ^c  (1598, 

2738) 

U2\— feoffment  to  use  qf  will        .  .(55) 

feme  covert  executrix — p,  of  sale    (479) 

sale  to  husband  .  (535) 

112^  (S.  169.)— .ciMtonu  to  devise     .  .  (5) 

devise  "  to  be  sold,''  ^c.      .  .  (143) 

reversionary  power  of  sale  .(387) 

all  donees  concurring        .  .  (603) 

survivorship   (645,  646,  649,  655,  670) 

execution — instruments        .  .  (754) 

by  feoffment         .  .  (798) 

pow,  whether  over  fee     •  .  (1205) 
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CXIX 


Co.  Litt.  1  {2\  (S.  ia9),  conUnued 

Nos. 

legal  trusts 

.  (2681) 

descent  to  heir        • 

.  (3047) 

1  \^,— devise  '' to  be  sold,''  ^o.      . 

.  (155) 

repeated  execution 

.  (445) 

disclaimer         .           .  (623 

,  627,  637) 

remainder  passing  without  deed  .  (795) 

appointee  in 

.  (1390) 

assets 

.  (1806) 

14\\  (S.  2\3)^~lease^rewrsion 

.  (2070) 

142K  (S.  214,  215).  —        —     . 

.  (2070) 

14^. — what  a  remainder 

.  (1481) 

11 W — infant 

(563,  589) 

«  deed'' 

(760.  905) 

VJA^  ^-exchange — warranty 

.  (2505) 

\^\\— devise  '^  to  be  sold,"  ^e.      . 

(143,  144, 

147  n.,  148) 

joint  and  several  powers 

.  (605) 

survivorship            .            • 

.  (649) 

legal  trusts 

.  (2681) 

IB?** — ^feme  covert,  extris^^p,  qf  sale  .  (479) 

hbd,  4:  W« — ^ 

nity,  (533) 

sale  to  husband 

.  (535) 

attorney 

.  (535) 

2i00^^..~jundivided  moiety^^repairs 

.  (1647) 

205»,  hc^tender 

.  (986) 

205^.~€ondt/um— Mr 

.  (1930) 

2X0^.'— "  assigns" 

.  (724) 

212».  (S.  343>— toiwfer 

.  (986) 

213»».  (S.  346),— ^rent— reservation 

.  (2062. 

2311) 

2\4*,.^~lease — reversion 

.  (2070) 

(S.  dAiy—lease— condition  . 

.  (2079) 

214*-—                —              — 

.  (2154) 

2\5^^,^^xtinguishment 

.  (3201) 

partial 

.  (3211) 

235*,  236''.  (S.  9Q3.)— devises  on  cond. 

wlieiher  trusts  .  .  (133  n.) 

dev.  « to  be  sold,"  4;c,     (143,  144,  147, 

149) 

V^^-^me—confining  .  .  (432) 

assets  .  ...  (18C6) 

descent  to  heir     .  .  .  (3047) 

t3)J\~~ powers  not  at  common  law  •  (1^) 

kinds  of  powers  .  •         •  (27) 

p»  ofrevocon,  in  cov.  to  stand  seis,  (60) 

grantee  at  com.  law    (98) 

origin  •  (278) 

conditions       .        .  (279) 

includg,  p.  of  appt.  (300) 

construction  •         •  (352) 


Co.  Litt  237a,  continued,  Nos, 

repeated  execution  .  (444) 

revocon.  j[  appt.  by  same  inst,  j;o.  (844) 

entry,  ck^m,  ^c,  .  .(1474) 

27  Elii.  .  .  .  (1903) 

extinguishment      .  .  (1873, 3201) 

collateral  .(3111) 

feoffment,  ^o.     .  (3188) 

partial        .        .(3211) 

266*.— |K>i0tfr  not  an  interest  .      (2) 

kinds  €f  powers      .  .       .       (27) 

devise '*  to  be  sold,"  ^0.  .    (143) 

extinguishment  ,  •  (3115) 

collateral     (3106,3111) 

release  .  .  (3137) 

270*. — intere^M  termini      .  .  (2058) 

21\K.~iease^pHvity  .  .  (2071) 

271*,  &c. — power  and  fee  coexisting   .      (44) 

feoffment  to  use  of  will  (55,57) 

Statutes  qf  JViUs^^-^ir  E.  Clere  (1598) 

273*^-~Jease~^eversion  .  (2070) 

privity       ,  (2071) 

273*,  302*,  316*.— fcoftf— r#wr«on     .    (2070) 

317«.—  _       privUy         .  (2071) 

319*.— Shelly's  rule      .  .  .  (I486) 

337\— foa#e— pW»«y  .  .      .  (2071) 

341\ confirmation       .  .  (2411) 

345*  &  ^-^"  interest  "^meaning  of      (122 1 ) 
354*'.— ^<M«— pnri/y    .  .  .  (2071) 

376^— Shelly  s  rule  .  .      .  (I486) 

Harg  rave's  Notes. 

12*,  n.  2,— Hurst  v.  Earl  of  VFinchiUea  (17 S2, 

1784) 
43*,  n.  4,— lease  in  futuro,  j-o.  .  (2182) 

45*,  n.  1 day  of  date  .  .  (2220) 

47*,  n.  ^.'-distress  .  .       .  (2338) 

49%  n.  \.— election     .  .  .  (1710) 

50*,  n .  1 ttatute  B  ichard— a/lomry     (716) 

52%  n  2_m/an<       .  .  .     (587) 

52*,  n.  2. — joint  and  several  power     .    (605) 

survivorship         .  .    (649) 

89*,  n.  6.— m/a»/  .  .        .    (563) 

1 1 1^  n.  1  — feoffment  to  use  of  will      .      (55) 

n.  4. — feme  covert — customs,  Jc.      (476) 

infant        .  .  .    (563) 

n.  5. — inst,  whether  conv,  or  appt,  (1601) 

112%  n.  2.^feoffment  to  use  of  will     .      (55) 

n.  6. — feme  covert  .  .    (530) 

convce.  of  trust  estate 

(136) 


cxx 
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HaTgTave^sNote8,112»,n.  6. — continued.  Nos. 
feme  covert-— «jvctt/ri» — p.  of  taU 

(479) 

113*,  n.  2 dev. '' io  be  toid,'' ^^c.  (143, 147  n., 

155) 
reverdanary  power  qfeale  (388) 
survivorship  (650,  658,  669,  670) 
representatives       .  .    (681) 

heir,  ^.,  bound        (3039,  3040) 

162S  D.  6.— distress      .  .  .  (2338) 

17  P,  n.  2.— in/a»/  .  .      .    (587) 

BuTLER^s  Notes. 

202*,  n.  3,--reni-'dap»  .  .  (2332 

20d*>,  n.  1. — extmffuishment — recovery    (3177 

100,000/.  clause        .  .  (3179 

213^  n.  1. — lectse — same  rent  durg,  term  (2295 

214*,  n.  1. — rent^reservation       .      .  (2063 
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578. — powers  of  sale  and  exchange 

Lord  Seftons  bill    . 
61 1 . — defective  execution — lien 

617,  fitc— 27  Eliz. 

618.—  — 

623.—         —  .  . 

630. — George  ▼.  Milbanke       • 

670. — register  acts 

695. — defective  exon, — equal  equity 

697  n.—Reid  v.  Shergold  . 

700. — purchaser  of  equitable  interest 


Sugden's  Vendors,  6th  ed.  continued,      Nos. 
104.— purchase  subject  to  lease  .  (2964) 

109.— McQueen  v.  Farquhar        .      .  (2687) 

Toller's  Executors. — 3rd  ed. 

9,— feme  coweTi—tsill— personalty    ,    (619) 
31. — infant  executors       .  .       •    (669) 

6&.-probate  .  .        (1770,  1772,  1777) 

84 . — feme  covci  i— will— personalty    .    (519) 
85.—        —  probate    .  .      (1762) 

86.-        -  -  (1771) 

3o6.— infant  executor  .       .    (669) 

4\2.-assets    .  .  •      (1798,1799) 

Watkins  on  Copyholds. — 2nd  ed. 
Vol.  1. 

36. — oopyholds^-grant  of       .  .  (2137) 

56.—      —       destruction  cf  tenure  .  (2136) 

102. —       feme  covert  .      .     (616) 

193.— ^r  appointee    ..  .  .  (1782) 

197 .^eme  coseii— copyholds  .  .  (516) 
2\Q.— defective  execution  .  .  (2817) 

214.—  —  —  copdsprovn.  (2868) 
216.—  —  —  grandchild  .  (2851) 
Z03,— copyholds — shifting  uses,  ^.  .  (72) 
503  n. — distinot  limitations  in  A.         .  (1637) 

Watkins's  Principles,  by  Morley,  Coote, 
and  Coventry. 


.  (2457) 
.      .  (1393) 
.  (1396) 
.      .  (1396) 
(24  9,2639) 
(2424) 
(2428) 
(2907) 
(1883) 
(1917) 
(1907) 
(1832) 
(1396) 
(2862) 
(2877) 
(2695) 


xxii.  R.—Sprange  v.  Barnard 

66  n. — power — "  possession^* . 

85. — limitations  to  bar  dower  . 

87. — appointee  in 

87. — dower — concurrence  qf  trustee  .  (1469) 
102n.— Shclly'srttfo  .  .      .  (U88) 

135  a.— exchange— partition    .  .  (2496) 


.    (910) 

(423,  424) 

.  (1469) 

.  (1393) 


by  Preston. 


49.— /tmtto^iofif  to  bar  dower  .  (1469) 

5 1 . — dower — concurrence  qf  trustee   .  ( 1 469  ) 

126  n.  p.  qf  revon.—grtee.  at  com.  law       (95) 

West's  Symboleography. 
Book  2,  S.  464.-100,000/.  clause        .  (3179) 
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A. 


Abbey  and  Horseman. 

Abbot  and  Dearslej. 

Abbot  (lessor  of  Zouch  v.  Parsons.) 

Abemethy  and  Boddington. 

Abingdon  and  Prowse. 

Aburrow  and  Bennett. 

Adorn  and  Vanderzee. 

Adams  and  DanieL 

Alcbin  and  Doe. 

Alcock  and  Knollys. 

Aldbro'  (Lord),  and  Stratford. 

Aldred  and  Long. 

Alexander  and  Doe. 

Allan  (lessor  of  Doe  v.  Calvert.) 

Ancaster  (Du.),  and  Tyrconnel  (El.) 

Andrew  and  Maddison. 

Andrewes  and  Manning. 

Andrews  and  Att  Gen. 

Andrews  and  Jenney. 

Andrews  and  Mallison. 

Angell  and  Brewster. 

Anglesea  (El.),  (lessor  o/'Forster  v.  Graham.) 

Annas  and  Danne. 

Ansell  and  North. 


Archer  (Lady  Dow.),  and  Plymouth  (Cos. 

Dow.) 
Armstrong  and  Guthrie. 
Ascot  and  Blockville. 
Ascough  and  Evans. 
Ashton  and  Smith. 
Askew  and  Dingwell. 
Askham  and  Beny. 
Aston  and  Culpepper. 
Atkinson  and  Grayson. 
Atkyns  (lessor  of  Doe  v.  Horde.) 
Atkyns  (lessor  of  Taylor  v.  Horde.) 
Atkyns  and  Wright. 
Attorney-General  and  Barrington. 

and  D'Oyley. 

and  Reeve. 

and  Thruxton. 

Austen  and  Adams. 
Austrey  (Inhab.)  and  Rex. 
Awater  and  Dyer. 

B. 

Bacon  and  Macleroth. 
Badham  and  Halsey. 
Bagwell  and  Stevens. 
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Baker  and  AUunson. 

Ball  and  Forbes. 

Baltinglass  (Dame),  and  Rialey. 

Bamfield  and  Cook. 

Bampton  and  Winne  (Dr.) 

Bancks  and  Doe. 

Bangbong  and  Lusher. 

Bank  of  England  and  Fisher. 

Banks  and  Mills. 

Barber  and  Mackintosh. 

Bariow  and  Wright. 

Barnard  and  Sprange. 

Bameby  and  fiigginson. 

Barnes  and  Houell. 

Bamston  and  Stackhouse. 

Baion  and  Pearse. 

Barrington  (Ld.),  and  Freke. 

Banow  and  Crompe. 

Barter  and  Seale. 

Baithrop  and  Due. 

Bartle  and  Doe. 

Bartlett  {Uttor  of  Doe  v,  Rendle.) 

Barton  and  BucUand 

Barton  and  Home. 

Baaset  {leuor  o/ Right  v.  Thomas.) 

Bate  and  Kenworthy. 

Bathnrst  and  Pack. 

Bayly  and  Uzbridge  (El.) 

Bayne  and  Pocklingtou. 

Bayntun  {feuor  of  Doe  v.  Watton.) 

Beaufoy  (Lady),  and  Sarth  or  Garth. 

Beaumont  and  Rich. 

Beckwith  and  Ludlow. 

Bedford  and  Carr. 

Belchier  and  Aleyn. 

B^chier  and  Green. 

Belfield  and  Bradford. 

Belson  and  Baynes. 

Bennet  and  Newton. 

Berkeley  (El.),  {le$»or  of  Roe  v.  Archbishop 

York.) 
Bernard  and  Sitwell. 
Bemey  and  West 

Beny  (/eitor  of  Driver  v.  Thompson.) 
Benyman  and  Att.  Gen. 
Bessie  and  Harris. 
Best  and  Stratton. 
Bettison  and  Doe. 


Biles  and  Spring. 

Bird  and  Doe. 

Birt  and  Atwaters. 

Blacket  and  Savile. 

Blackman  and  Hoste. 

Blackmore  and  Langston. 

Blackstone  and  Lavender. 

Bland  and  Witham. 

Blanfrey  (Lady),  and  Sarth  or  Garth. 

Eligh  {UssoT  of  Doe  v.  Colman.) 

Blount  and  Foone. 

Boddington  and  Witts. 

Bold  and  Winter. 

Bolton  and  Briers. 

Bolton  (Du.),  and  Bridgewater  (Cos.) 

Bolton  (Du.),  {lettor  of  Roe  v.  Grantham.) 

Bond  and  Heli. 

Booth  and  Ward. 

Boothby  and  Bristow. 

Boucher  and  Barker. 

Boughton  and  Sandilands. 

Bowen  and  Pany,  or  Pawcy. 

Bower  (Sector  of  Dehne  v.  Judge.) 

Bowes  and  Medlicot. 

Bowman  and  Dohbins. 

Brabason  and  Hennings. 

Bradford  and  Fanner. 

Bradley  and  Att.  Gen. 

Bradstreet  and  Shannon. 

Brasier  and  Lechmere. 

Brett  and  Stribblehill. 

Brewster  and  Scott. 

Brigham  and  Goodhill. 

Briscoe  and  Barton. 

Britain  and  Doe. 

British  Museum  (Trustees)  and  White. 

Bromehill  and  Cooke. 

Bromley  {Jiestor  of  Doe  v.  Bettison.) 

Broom  and  Longmore. 

Broughton  and  Hill. 

Brown  and  Herring. 

Brown  and  Langley. 

Brown  and  Maples. 

Brown  and  Parry,  or  Pawcy. 

Brown  and  Tennant 

Brown  and  Wareham. 

Browne  and  O'Haia. 

Brownsmith  {fesior  of  Doe  v.  Denny.) 
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Bnme  (leaor  of  Deune  v.  Rawlins.) 

Brune  (lettor  of  Roe  v.  Prideaux.) 

Brune  (lessor  of  Eoe  v.  Rawlings.) 

Bryan  (lessor  of  Doe  v.  Bancks.) 

Bryer  and  Shelley. 

Buckingham  (Du.))  and  Antrim  (Mar.) 

Buckle  and  Cannel. 

Buckley  and  Stafford  (£1.) 

Bulkeley  and  Ren. 

BuUer  and  Macarmick. 

BuUer  and  Mortlock. 

Burchell  and  Braham. 

Burgis  and  Rawlins. 

Burleigh  and  Holt. 

Burlington  (El.), and  Clifford  (Lady.) 

Burton  and  Abbott 

Burton  and  Keates. 

Bury  and  Osbrey. 

Bush  and  Davies. 

Butcher  and  Doe. 

Butler  and  Falkner. 

Butler  and  Lawrenson. 

Buxton  (lessor  of  Roe  v.  Dunt) 

C. 

Cable  and  Parrot,  or  Perot 
Cadell  and  Mace. 
Cadogan  (Ld.),  and  Sloane. 
Cadogan  (Ld.),  and  Wright 
Calkin  (lessor  of  Doe  v,  Tomkinson.) 
Calvert  and  Doe. 
Camelford  (Ld.),  and  Smith. 
Carew  and  Lloyd. 
Carroll  and  Savage. 
Carter  and  Barr. 
Carter  and  Hall. 
Carter  and  Williams. 
Cartony  and  Newman. 
Cass  and  Noble. 
Cator  and  Goodright. 
Caran  (Lady),  and  Doe. 
Cavendish  (Ld.  Geo.),  and  Doe. 
Chamberlain  and  Cox. 
Chambers  and  Richards. 
Chandos  (Duch.),  and  Bridges. 
Chapman  and  Potter. 
Cholmeley  and  Cockerell. 
Christopher  and  Bird. 


Clarges  (lessor  o/Goodtitle  v.  Funucan.) 

Clark  and  Perkins. 

Cleator  and  Robinson. 

Cleyton  and  Whiskon. 

Clifden  (Ld.),  and  Hope. 

Clinton  (Ld.),  and  Cholmoudeley  (Ld.) 

Clinton  and  Palk. 

Clipsham  and  Eocleston. 

Clitheroe  and  Allanson. 

Clough  and  Jones. 

Cockbum  and  Daubeny. 

Cockell  and  Rich. 

Coffin  and  Smith. 

Coghill  and  Holmes. 

Coke  and  Tankerville  (El.) 

Cole  (lessor  of  Doe  v.  Goldsmith.) 

Coleman  and  Cruwys. 

Coleman  (lessor  of  Doe  v.  Britain.) 

Collier  and  Fox. 

Collins  (lessor  of  Doe  v.  Wellcr.) 

Collinson  and  Compton. 

Colman  and  Doe. 

Compere  (lessor  of  Doe  v.  Hicks.) 

Compton  and  Yates. 

Conway  (Ld.),  and  Walpole. 

Cook  and  East. 

Cook  and  Idle. 

Cook  and  Rhodes. 

Cope  and  Dakin. 

Copleston  (lessor  of  Doe  v.  Hiem.) 

Coppard  and  Harrison. 

Comwallis  (Ld.),  and  LasseDs. 

Cotton  and  Boycot. 

Courtail  (lessor  of  Doe  v.  Thomas.) 

Coutts  and  Meyrick. 

Coventry  (Bp.),  and  Colt. 

Cowper  and  Att  Gen. 

Cowper  (lessor  of  Jones  v.  Vemcy.) 

Cowper  and  Stiles. 

Coxe  (lessor  of  Doe  v.  Day.) 

Craven  (Ld.),  and  Casdemain  (Ld.) 

Crawley  and  Hodgworth. 

Creed  and  Doe. 

Crook  and  Kinsnian. 

Crutchley  and  Burrell. 

Cudmore  and  Symonds. 

Cuny  and  Jones. 

Curtis  and  Hatcher. 

Cutler  and  Snow. 
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D. 


Dade  and  Cassoa. 

Dale  and  Jones. 

DalzeU  and  Doff. 

Darel  and  Faringdon. 

Dans  and  Bateman. 

Dawding^  and  Rippon. 

Dawson  and  Andezson. 

Day  and  Coxe. 

Day  and  Doe. 

Day  and  Thwaites. 

Deane  and  Jersey  (El.) 

Death  and  Smith. 

Defriez  and  Isaac. 

De  Lambert  and  Lake. 

Delegal  (Umrr  of  Doe  v.  Holloway.) 

Denne  and  Cooper. 

Denny  and  Doe. 

Denny  and  Thrastout. 

DeTonshire  (Du.),  (lettor  of  Doe  v.  Ld.  Geo. 

Carendish.) 
Dewes  and  Hall. 
Dibben  and  Churchill. 
Dickenson  and  Robinson. 
Dickenson  and  Tayleur. 
Dighton  and  Tomlinson. 
Dilnot  and  Doe. 

Diiall,  or  Dixwell,  and  Roberts. 
Ddeman  and  Chadwick. 
Dormer  and  Gay. 

Dormer  {lator  of  Parkhuist  v.  Smith.) 
Dormer  and  Sheldon. 
Dorril  and  Routledge. 
Donrell  and  Doe. 
Dowding  and  Ridout. 
Doyl  and  Asby. 
Drake  and  White. 
Dringhonse  and  Bible. 
Dnimmond  and  Whaley. 
Dncane  and  Howard. 
Dnlwich  Hospital  and  Taylor. 
Dangannon  (Ld.),  and  Vane. 
Dunn  and  Gatliffe. 
Dunt  and  Roe. 
Dunton  and  Machel. 
Dapleix  {fmor  of  Doe  v.  Roe.) 
Dusgale  and  Robinson. 
J^ye  and  Thivaites. 


E. 


Earl  and  Rogers. 

Earle  and  Hungerford. 

East  London  Water  Works*  Company  and 

Bowes. 
Eatington  (Inhab.),  and  Rex. 
Edgley  and  Blackbom. 
Edridge  and  Bengough. 
Egerton  and  Bridgewater  (Du.) 
Egremont  (El.),  and  Northumberland  (El.) 
Ellis  {lessor  of  Doe  v.  Sandham.) 
Ehves  and  Brudenell. 
Emmett  and  Andrews. 
Englaifd  and  Eacles. 
Ennys  and  Corker. 
Ennys  and  Vincent 
Ersfeild  and  Garth. 
Evelyn  and  Stonehouse. 
Ewer  and  Ross. 
Eyre  and  Gower. 
Eyre  and  Longford. 
Eyre  and  Millard. 
Eyres  and  Tippet. 


F. 


Fanm  and  Wells. 

Farquhar  and  M'dueen. 

Farrand  and  Cooke. 

Fairer  and  Irwin. 

Fauoonberg  (Ld.),  and  Fitzgerald. 

Faustenditch  and  Cross. 

Feamside  and  Denne. 

Fellows  and  Jermyn. 

Ferrers  and  Nightingale. 

Ferrers  (Ld.),  and  Shirley. 

Ficlis  and  Yelland. 

Field  and  Adney. 

Fish  and  Fry. 

Fisher  and  Welch. 

Fladgate  and  Bullock. 

Fletcher  and  Hurd. 

Fletcher  and  Vane. 

Floyer  and  Att.  Gen. 

Ford  and  Kellet. 

Forsyth  and  Stone. 

Fort  and  Wilde. 
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Fowke  and  March. 
Fowke  and  Roscommon  (Cos.) 
Fox  and  fiurgoigne. 
France  and  Att  Gen. 
Frank  and  DriTcr. 
Franks  and  Sanders. 
Freeland  and  Chester  (Bp.) 
Freeland  and  Sayle. 
Freke  and  Lewis. 
Frere  and  Thorpe. 
Freston  and  Thompson. 
Froggatt  and  Sacheverell. 
Fuller  and  Mucklow. 
Funucan  and  Goodtitle. 

G. 

Gal  way  (Ld.),  and  Villareal. 

Gamlingay  (Inhab.),  and  Rex. 

Gamons  (lessor  of  Doe  v.  Knight.) 

Garret  and  Wigson. 

Gartham  and  Withnell. 

Gaunt  and  Target. 

Gearing  (lessor  of  Doe  v.  Shenton.) 

Geary  and  Kilmurry  (Ld.) 

George  and  Howell. 

Gerish  and  White. 

Gerrard  and  Warwick. 

Gibney  and  Adams. 

Gibson  and  Chapman. 

Giifard  and  Doe. 

Gill  (lessor  of  Doe  v.  Peaison.) 

Gillard  and  Doe. 

Gillespie  and  Mestaer. 

Glegg  and  Att.  Gen. 

Glyn  and  Harding. 

Godolphin  (Ld.),  and  Marlbro*  (Du.) 

Goldsmith  and  Doe. 

Goodall  and  Thorpe. 

Goodwin  and  Daniel. 

Goodwin  and  Grise. 

Goodwin  and  Hooper. 

Gore  (lessor  of  Tristram,  or  Tustran,  v.  Lady 

Baltinglass.) 
Gorges  and  Dacre. 
Gorges  and  Fettiplace. 
Gower  and  Amby. 
Gowthwaite  and  Hassell. 


Grace  and  Dillon. 
Gradyll  and  Att.  Gen. 
Graham  and  Forster. 
Graham  and  Harris. 
Graham  and  Windham. 
Grantham  and  Roe. 
Green  and  Fowle. 
Green  and  Hele. 
Green  and  Prince,  or  Price. 
Greenbank  and  Hearle. 
Greenfield  and  Bonifiiut 
Green?ill  (Lady),  and  Pollard. 
Gregg  and  Fox. 
Gregor  and  Fortescue. 
Gregory  and  Pelham. 
Gregson  and  Swift. 
Grey  and  Reynolds. 
Grierson  and  O^Brien. 
Griffith  (lessor  of  Doe  v.  Lloyd.) 
Griffith  and  Wynne. 
Grove  and  Hooke  (Lady.) 

H. 

Halcombe  and  Doe. 

Hales  and  Brookman. 

Halifax  and  Roper. 

Hall  and  Bramhall. 

Hall  (lessor  of  Ren  v.  Bulkeley.) 

Hall  and  Wheate. 

Hallett  and  Pinnell. 

Hallet  (lessor  of  Zouch  v.  Parsons.) 

Halsey  and  Woodward. 

Hamilton  and  Att  Gen. 

Hamilton  and  Buchanan. 

Hammond  and  Huteheson. 

Hardcastle  and  Robinson. 

Hardie  and  Jennor. 

Hardman  and  Ormerod. 

Hardwicke  and  Doe. 

Hare  (lessor  of  Goodright  v,  Cator.) 

Harewood  (Ld.),  and  Milner. 

Harman  (lessor  of  Doe  v.  Morgan.) 

Harman  and  Wilson. 

Harris  and  Walker. 

Harrison  and  Elton. 

Harrison  and  Griffith. 

Harrison  and  Maur«> 
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Hart  and  Jackson. 
Haite  and  Harrington. 
Hartwell  and  Frederick. 
Harrey  and  Chuicliman. 
Hairey  and  Doe. 
Harerfield  and  Goolding. 
Hawkins  and  Shecomb,  or  Slocomb. 
Hay  and  Phelps. 
Hazel  and  Dacres  (Ladj.) 
Heale  {lessor  of  Roe  v.  Rashleigh.) 
Hearle  and  Ruidal. 
Heath  and  Oke. 
Heathcote  and  Abel. 
Heathcote  and  Stephenson. 
Hebden  and  Lamplugh. 
Hele  and  Elliott. 
HdgTa?e  and  Burnet. 
Hefi  and  Elliott 
Hellmgs  (Jeuor  of  Doe  v.  Bird.) 
Henley  and  Noel. 

Hertford  (Marqs.),  and  Southampton  (Lord.) 
Hickford  and  Meskin. 
Hicb  and  Doe. 
Hiem  and  Doe. 
Higgs  and  Brown. 
HiQ  and  Maling. 
HiU  and  Wolf. 
Hitch  and  Draper. 
Hoaie  and  Southcoate. 
Hodgson  {lessor  of  Hassell  v.  Gowihwaite.) 
Hodsden  {lessor  of  Doe  v.  Staples.) 
Hoghton  and  Fletcher. 

Holford  and  Cave.  • 

Holland  and  Ladwell. 
HoIIoway  and  Doe. 
Holmes  and  Wilkes. 
Honeywood  and  Bennett. 
Honnor  and  Webb. 
Hooper  and  CoUet. 
Hooper  and  Davy. 
Horde  and  Doe. 
Horde  and  Taylor. 
Humsby  and  Sympson. 
Horton  and  Nannock. 
Hoddns  and  Colton. 
Hoskins  and  Woodhouse. 
HotchkisB  {lessor  of  Doe  r.  Pierce.) 
Hubbard  and  Bright 
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Hudson  and  Cross. 

Hugell  and  Grover. 

Hunter  and  Bradbury. 

Hunter  and  Fowler. 

Huntley  {lessor  of  Swift  v,  Gregson.) 

Hutchinson  and  Moulton. 

Hyde  and  Tylden. 


Ivie  and  Tracy. 


I. 


J. 


Jackson  and  Innes. 

Jackson  and  Madoc. 

Jackson  and  Pitt 

Jackson  and  Trimmer. 

Jacob  and  Worrall. 

James  and  Hands. 

Jenner  and  Sumpton. 

Jersey  (Ld.),  (^w  of  Doe  v.  Smith.) 

Jesson  and  Doe. 

Jethro  and  Hamond. 

Jobsou  and  Fortescue. 

Johnes  and  Lloyd. 

Jones  and  Doe. 

Jones  and  Griffith. 

Jones  and  Sutton. 

Jortin  and  Medlicot. 

Judge  and  Denne. 

Juxon  and  Oldisworth. 

K. 

Keate  and  Barker. 

Keeble  and  Parrot,  or  Perot. 

Keighley  and  MaHm. 

Keir  and  Stanhope. 

Kemp  and  Hawkins. 

Kendrick  and  Miller,  or  Wilmer. 

Kenworthy  and  Hilton,  or  Woollam. 

Keymis  and  Jenkins. 

Keymis  and  Thomas. 

Kidby  and  Luther. 

Kieman  and  Westby. 

Kilsha  and  Godwin. 

Kime  and  Loddington. 

King  and  Coates. 

King  and  Moody. 
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King  and  Rees. 
Kingston  and  Kennedy. 
Kinsman  and  Maniot 
Knight  and  Doe. 
Knight  and  Rex. 
Knightlj  and  Tiower. 
Kniven  and  Gibson. 

L. 

Lacy  and  Sowarsby. 

Lamb  and  Burges. 

Lambe  and  Hibbard. 

Lambe  and  Salisbury  (El.) 

Lancaster  and  Willan. 

Lane  and  Dumford. 

Lawton  (lessor  of  Doe  v.  Radcliife.) 

Laxton  and  Walker. 

Layer  and  Cotton. 

Leach  and  Campbell. 

Leake  and  Orrell. 

Ledger  and  Sands. 

Lee  and  Kibbet. 

Lee  and  Vincent 

Leeds  (Du.)»  and  Pogh. 

Lees  and  Moreton. 

Legge  and  Ives. 

Leigh  and  Tichbum. 

Leighton  and  Oxford  (Bp.) 

Lenthal  and  Ward. 

Levi  and  Gordon. 

Limbery  and  Mason. 
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TREATISE   ON    POWERS. 


CHAPTER  I. 

OF  THE  NATURE  AND  ORIGIN  OF  POWERS,  AND  THEIR 
VARIOUS  KINDS,  AND  AS  TO  A  POWER  SUBSISTING  TOGE- 
THER WITH  THE  FEE  OR  AN  INTEREST  IN  THE  SAME 
INDIVIDUAL. 


SECTION  I. 

OF   THE    NATURE    AND   ORIGIN    OF   POWERS. 


CHAP.  I. 
SEC.  I. 


[1.]  A  POWER,  as  treated  of  in  this  work,  may,  perhaps,  be  — 

defined  to  be  a  liberty  or  authority  reserved  by,  or  limited  to,  a  power, 
party  to  dispose  of  real  or  personal  property  for  his  own  benefit, 
or  for  the  benefit  of  others,  and  operating  upon  an  estate  or 
interest,  vested  either  in  himself  or  in  some  other  person ;  the 
liberty  or  authority,  however,  not  being  derived  out  of  such 
estate  or  interest,  but  overreaching  or  superseding  it,  either 
wholly  or  partially  (a).  The  definition  (b)  of  a  power,  as  being 
an  authority  given  to  one  person  to  be  exercised  over  the  estate 
of  another,  and  not  over  the  estate  of  the  donee,  was  admitted 
by  Lord  Eldmi^  in  Maundrell  v.  Maundrell  (c),  to  be  too  confined 


(a)  See  Butl.  note  1.  (I.)  to  Co.  Litt.  ' 
{h)    Goodhill    ▼.   Brigham,    I    B. 


&  P.   195. 

(c)    10  Ves.    2e&^    and  see  Sug. 
83. 
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NATURE    AND    ORIGIN    OF    POWERS. 


CHAP.  I.  [2.]  That  a  person  having  a  power  over  property  has  not,  in 

^^^'  '•        strictness,  any  interest  in,  or  right  or  title  to,  the  property  to 


Not  an  interest,  which  the  power  relates,  appears  in  early  authorities  (rf) ;  though 

where  the  power  is  for  his  own  benefit,  he  has  the  means  of 
acquiring  such  interest,  right,  or  title ;  and  in  all  cases,  by  tlie 
execution  of  the  power,  the  possession,  right,  title,  or  interest,  is 
altered  or  devested.  The  consequences  of  this  doctrine  are  very 
extensive ;  and  we  shall  hereafter  find  the  distinction  between 
power  and  property  exemplified  in  a  variety  of  cases,  as  with 
reference  to  general  dispositions  in  wills,  &c.  (1632),  assets 
(1817),  bankruptcy  (1852),  treason  (1918),  &c.  &c. 

[3.]  Mr.  Preston  (e)  treats  some  powers  as  more  properly 
authorities.  It  is  apprehended,  however,  that  in  point  of  law 
there  is  no  clearly  recognised  distinction  between  a  power  and 
an  authority. 

[4.]  We  may  notice  powers  as  existing  either 

* 

1.  At  Common  Law  (5). 

2.  By  Custom  (12). 

3.  In  Equity  y  or  by  force  of  the  Statute  of  Uses  (13). 

4.  By  other  Statutes  (18). 

And  consider— 

5.  Whether  Powers   are  ever  in  themselves  viewed  in  the 

light  of  Remainders  (20). 


1. — As  to  Powers  at  Common  Law, 
Powers  are  not        [5.]  It  is  very  common  to  read  in  the  books  (f)y  that  powers 

derived  solely 

from  the  Statute - 

of  Uses. 

((i)  Alhan}f8C2&e,  1  Rep.  110"*;  and  i   Godolphiuy  2  Ves.  sen.  61 ;  Right  v. 


see  Lampei's  case,  10  Rep.  48*> ;  Co. 
Litt.  265b. 

(e)  3  Con.  265. 

(/)  See  in  Coventry  v.  Coventry 
(2898);   Duke  of  Marlhro'  v.  Lord 


Thomas,  1  W.  Blac.  449;  Earl  of 
Darlington  v.  Pulteneyy  1  Co^-p.  260 ; 
Ren.  d.  Hall  v,  BulkeUy,  1.  Doug. 
291.  And  see  Hearle  y.  Greenhank, 
1  Ves.  sen.  304 ;  and  see  (2047). 
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took  their  effect  at  law  from  the  Statute  of  Uses,  having  before 
prevailed  in  equity  only,  and  Sir  E.  Sngden  has  various  passages 
to  this  effect  (g).  These  general  positions  must  of  course  apply 
to  freehold  estates,  and  even  with  respect  to  such  estates,  must  be 
received  with  some  qualifications ;  for  not  to  refer  to  the  case  of  Instances  of 

^  ^  powers  existing 

powers  of  sale  created  by  will,  either  under  customs  to  devise  (A),  at  common  law. 
or  without  reference  to  the  Statute  of  Uses  under  the  Statutes  of 
Wills  (?),  it  seems  clear  that  at  common  law  various  powers 
might  be  created,  and  that  by  deed,  over  freehold  estates. 

[6.]  Thus  it  would  seem  that  a  limitation  might,  at  common 
law,  be  made  to  one  for  life ;  with  a  subsequent  limitation  to  a 
person  whom  the  tenant  for  life,  or  any  other,  should  nominate  (k) : 
indeed  it  might  not  perhaps  be  going  too  iar  to  say,  that  by  a 
settlement  skilfully  prepared,  many  at  least  of  the  objects  effec- 
tuated by  a  modern  marriage-settlement,  might  be  substantially 
attained,  independent  of  the  Statute  of  Uses. 

[7.]  We  read,  too,  of  leases  for  so  many  years  as  a  woman,  or 
another,  shall  name  (/) ;  where  the  extent  of  the  interest  at  least 
depends  upon  the  exercise  of  a  sort  of  power. 

[8.]  And  in  Lord  Toumsend  v.  WiriSham  (m),  a  covenant  by 
a  remainder-man  in  tail  to  permit  such  person  as  another  should 
name,  to  hold  for  a  chattel  term,  seems  to  have  been  considered 
as  treating  a  legal  power. 

[9.]  Again  we  find,  in  Wameford's  case  (n),  a  feofiment  in 
fee,  made  with  a  view  to  avoid  the  wardship  of  the  heir,  with  a 
condition  that  if  the  feoffor,  his  heirs  or  assigns,  should  pay  or 


(s)  See  327,  and  particularly  344; 
and  see  3  Pr.  Ab.  270;  Powell  155 ; 
and  see  (62). 

(h)  Litt.  8.  169. 

(i)  32  H.  8,  c.  1 ;  34  H.  8,  c.  5. 
See  ToumMend  ▼.  WaUeify  Moo.  341. 

{k)  See  2  Biownl.  194,  in  RolU  v. 


Mason ;  see  also  Powle  y.  Veere^  Moo. 
554  (3135) ;  Shepp.  Touch,  236 ;  and 
infra  (20,  &c.) 

(0  Benloe,  180,  in  Daniel  y.  Uhley; 
Co.  Litt  45^ 

(m)  2  Ves.  sen.  1. 

(n)  Dy.  193»,  2&7^. 
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obtain  an  acquittance  for  20Z.,  then  the  feoffees,  their  heirs,  or 
assigns,  should  make  such  estates,  &c.,  as  the  feoffor  or  his  heirs 
should  appoint  The  conveyance  was  indeed  after  the  Statute  of 
Uses,  but  this  seems  to  be  immaterial. 


[10.]  So  in  Tracy  and  Ivie*8  case  (o),  a  man  made  a  feoff- 
ment to  the  use  of  himself  and  his  wife,  and  their  heirs,  with  a 
condition  that  if  the  wife  should  survive  him,  she  should  pay 
such  sums,  not  exceeding  200/.,  as  the  feoffor  should  appoint  by 
his  will. 

[II.]  So  not  to  mention  other  cases,  powers  arise  at  common 
law  under  bonds  to  convey  estates  as  another  shall  appoint  (p)j 
or  to  pay  sums  of  money  as  another  shaU  appoint,  either  gene- 
rally (9),  or  among  children,  &c.  (r),  or  under  covenants  for  the 
like  purposes  (s). 

2. — As  to  Powers  by  Custom. 

[12.]  In  addition  to  the  customs  to  devise,  which  prevailed  in 
ancient  times,  and  under  which  powers  might  be  created  (5),  we 
shall  hereafter  (72)  see  that  powers  may  be  created  in  copyhold 
estates. 


Difficulties  at 
common  law,  as 
to  powers. 


3. — As  to  Powers  in  Equity,  or  by  force  of  the  Statute   of 

Uses. 

[13.]  Although  some  of  the  objects  effectuated  by  modem 
powers  might  have  been  attained  at  common  law,  still  as  to 
assurances  by  acts  inter  vivos,  this  could  luive  been  only  in  a 
very  limited  degree;  particularly  having  regard  to  the  technicali- 


(o)  1  Leon.  31 1 ;  and  see  Burnet 
V.  Helgrave  (1747). 

(;?)  See  Troughion  v.  Troughton^ 
3  Atk.  656j  1  Ves.  sen.  86. 

{q)  See  Marrioi  v.  Kinsman^  Cro. 
Car.  219 ;  Tylley  t.  Peitce,  Cro.  Car. 


376 ;  Harris  y.  Betne,  1  Keb.  347 
Shepherd  v.  Spencer,  1  Keb.  S21 
Buckland  v.  Barton,  2  H.  B.  136 
Perrott  v,  Perrott,  14  East,  423. 

(r)  WolUn  V.  Tanner,  5  Ves.  218. 

(ti)  See  Roe  v,  Marshall,  Skin.  34. 
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ties  attending  conditions  by  force  of  which  many  of  the  powers       chap.  i. 
operated,  and  the  inconvenience  in  some  other  cases  of  keeping  . 
the  inheritance  in  contingency:  in  equity,  however  {t)j  none  of 
these  difficulties  prevailed. 

[14.]  Thus,  to  refer  to  some  cases,  a  man  might  have  con- 
veyed an  estate  to  another  in  fee,  in  trust  for  his  son,  with  a 
provision  that  the  &ther  might  revoke  the  trust  and  resume  the 
estate.  Upon  the  £Either  declaring  his  mind  to  that  eifect,  either 
as  to  all  or  part  of  the  land,  or  as  to  all  or  part  of  the  estate, 
the  trustee  would  have  become  at  once  a  trustee  for  the  father 
instead  of  the  son,  to  the  extent  of  the  interest  to  which  the  revo- 
cation was  meant  to  extend,  or  the  father  might  have  wholly  or 
partially  extingiushed  the  power,  lliis  intention  could  not  have 
been  effectuated  at  common  law  (u) ;  the  fitther  might  indeed 
have  conveyed  the  estate  to  the  son,  or  a  trustee  for  him,  with  a 
condition  (v)  that,  upon  the  tender  of  a  shilling,  or  upon  some 
other  formality  being  pursued,  the  settlor  might  re-enter;  but  this 
condition  would  have  been  subject  to  all  the  strict  rules  of  con- 
ditions; a  partial  revocation  could  not  have  been  made,  and  if 
any  act  were  done  with  a  view  of  extinguishing  the  condition 
partially,  the  whole  condition  would  have  been  extinguished. 

[15.]  So  a  man  might  have  conveyed  an  estate  to  another  in 
fee,  in  trust  for  his  children,  subject  to  a  power  of  varying  their 
shares,  or  excluding  any  one  or  more  of  them,  so  as  to  give  the 
children  at  once  vested  interests  in  fee,  subject  to  their  interests 
being  wholly  or  partially  devested  in  favour  of  the  other  or  others 
of  them,  the  trust  varying  from  time  to  time,  according  to  the 
expressed  intention  of  the  settlor.  But  at  common  law  tliis  in- 
tention could  not  have  been  effectuated ;  a  vested  interest  in  fee 
could  clearly  not  have  been  devested  by  a  mere  power ;  and  even 
supposing  that  a  prior  estate  had  been  limited  to  a  stranger  during 


(t)  See  Bud.  note  1.  (VII.  I.)  to 
Co.  Litt.  271^ 

(m)  Co.  Liu.  237* ;  3  Ch.  Cas.  66, 
in  Bath  v.  MounUujue;  Fitzg.  221, 


in    Fitzgerald    v.    Fauconherg ;    see 
Powell,  155. 

(r)  See  2  Pr.  Con.  476. 

[15] 


6 


NATURE    AND   ORIGIN    OF   POWERS, 


CHAP.  I. 
SEC.  F. 


the  life,  for  instance,  of  the  &ther,  in  trust  for  him,  or  in 
trust  for  the  children,  the  intention  as  to  the  inheritance  could 
only  have  been  effectuated  by  keeping  the  remainder  in  con- 
tingency. 


Sutute  of  Uses.       [16.]  Upon  the  passing  of  the  Statute  of  Uses  (w)jihe  ancient 

use  or  trust  in  e^tfy became  in  general  an  estate  at  law;  so  that 
limitations  at  law  became  subject  to  the  various  modifications 
previously  prevailing  in  equity ;  and  thus  with  reference  to  free- 
hold estates,  and  particularly  as  to  assurances  inter  vivos,  the 
powers  of  the  present  day  arose. 

[17.]  The  nature  of  powers,  at  least  of  those  operating  under 
the  Statute  of  Uses,  is  a  good  deal  entered  into  in  Mr.  BootiCs 
often  cited  opinion  {x)\  he  considers  them  much  in  the  light 
of  future,  contingent,  or  executory  uses;  powers,  however,  de- 
pending on  the  act  of  a  particular  party ;  future,  contingent,  or 
executory  uses,  on  other  particular  events. 


Powers  under 
the  Baoknipt 
Statutes,  &c. 


Why  called 
common  law 
authorities. 


4. — A»  to  Powers  by  other  Statutes. 

[18.]  Powers  are  frequently  created  by  other  statutes.  For 
instance,  the  Bankrupt  Statutes  empower  the  commissioners  to 
dispose  of  the  bankrupt's  estate;  so  by  the  Land  Tax  Acts, 
Inclosure  Acts,  Canal  Bills,  Private  Acts,  &c.,  commissioners, 
tenants  for  life,  &c.,  are  authorised  to  exercise  various  powers. 
These  powers,  though  created  by  statute,  are  frequently  called 
conmion  law  authorities  (y),  as  not  arising  even  when  exerdseable 
over  freehold  estates,  out  of  any  seisin  to  serve  uses,  and  as  con- 
ferring by  their  exercise  a  common  law  seisin  or  interest. 


[19.]  The  objects  for  which  powers  are  created  are  very 
various;  but  as  we  shall,  of  course,  have  occasion  to  take  a  de- 
tailed view  of  most,  if  not  of  all  kinds  of  powers,  it  cannot  be 


(w)  27  H.  8,  c.  10. 
(x)  1  Coll.  Jiir.  422,  end  of  Shop. 
Touch.;  see  Butl.  note  1  (Vlf.  1.)  to 


Co.  Litt.  271b;  and  see  (1473.) 
(y)  Sug.  1  ;  2  Pr.  Ab.  247. 
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necessary  here  to  state  the  different  purposes  proposed  to  be       chap.  i. 
effectuated  by  them.  ^^^'  '• 

5. — Whether  Powers  are  ever  in  themselves  viewed  in  the 

light  of  Remainders. 

[20.3  We  shall  hereafter  (1480)  see  that  limitations  created  by 
virtue  of  powers  affecting  real  estate,  in  such  a  manner  as  to  be- 
come subsequent  to  and  expectant  upon  the  determination  of  prioi* 
life,  or  other  partial  interests,  become  remainders.  Powers  them- 
selves, indeed,  sometimes  assume  more  particularly  the  shape  of 
remainders;  but  even  in  such  cases,  it  does  not  appear  that  they 
have  in  general  been  considered  in  that  light,  so  as  to  be  sub- 
ject to  the  rules  relating  to  contingent  remainders  (36),  (3112). 
At  common  law,  supposing  that  in  any  particular  case,  a  power 
could  take  effect  as  a  contingent  remainder,  and  as  such  only,  no 
doubt  it  would  have  been  so  considered,  in  order  to  effectuate  the 
mtention  (2779). 

[21.]  In  Lord  Pagers  case  (^r),  there  was  afeoffinent  to  the  use 

of  the  feoffee  for  life,  with  a  subsequent  limitation  (according  to 

the  report)  to  him  whom  ihe  feoffor  should  name  at  his  death,  in 

fee  ;  no  ulterior  uses  are  mentioned.     It  does  not  appear  clear  in 

what  light  the  limitation  was  viewed. 

[22.]  We  may  refer  also  to  Lovi^s  case  (a),  where,  after  a 
life  estate  there  was  a  limitation  to  the  use  of  such  farmers,  &c.,  as 
the  tenant  for  life  might  grant  leases  to ;  and  likewise  to  various 
other  authorities  (i). 

[23.]  The  point  appears  to  have  been  noticed  in  Aislabie  v.  Aislabie  v.  Rice. 
Rice  (c),  though  it  did  not  call  for  a  decision. — A  man  devised  an 


(z)  Cit  3  Leon.  252,  in  Anon. 
(3112). 

(«)  10  Rep.  78*. 

(6)  See  Roth  ▼.  Matm  (6) ;  Powle 
V.  Veere  (6);  Edwards  v.  Slater, 
Hard.   410;    Peters  t.   Masham   or 


Morehead,  Fitzg.  156,  Fort.  339;  and 
see  Hougham  v.  Sandys,  2  Sim.  95. 

(c)  3  Mad.  256,  8  Taunt.  459,  2 
Moo.  358;  see  Tucher  v.  Sanger, 
M*Clel.  424. 
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CHAP.  I.  estate  (together  with  personalty)  unto  a  woman  "and  her  assigns 
"  for  and  during  the  term  of  her  natural  life,  in  case  she  shall  con-- 
"  tinue  single  and  unmarried;"  and  "  after  her  decease^"  he  gave  the 
same  unto  such  persons,  &c.,  as  she  should  by  deed  or  will  appoint, 
"and  for  want"  of  such  appointment  to  others.  There  followed 
a  provision,  that  in  case  the  tenant  for  life  married  with  the 
consent  of  certain  persons,  she  should  enjoy  the  premises  in  the 
same  manner  as  if  she  had  continued  single.  The  parties  whose 
consent  was  required  died,  the  tenant  for  life  then  married,  and 
afterwards  survived  her  husband,  and  then  agreed  to  sell. — The 
purchaser's  objections  to  the  title  are  thus  stated  in  his  answer  to 
a  bill  for  a  specific  performsmce  of  the  agreement:  he  submitted, 
whether  the  "power"  given  to  the  plaintiff  "was  to  be  consi- 
"  dered  as  a  springing  use,  or  an  executory  devise,  or  partaking 
"  of  the  nature  thereof,  or  otherwise  as  a  mere  power  to  appoint  by 
way  of  a  strict  contingent  remainder"  (d) ;  and  also,  how  far 
the  power,"  whatever  was  its  nature,  "became  an  absolute  vested 
"  right,  or  enabled  the  plaintiff  to  execute  the  same  by  way  of 
"  remainder  immediately  expectant  in  her  life-time ;"  and  further, 
whether  the  "  estate  for  life  "  did  not  determine  by  her  marriage ; 
and  if  so,  whether  "  tlie  power"  was  not  **  destroyed  thereby,  as 
"  in  strictness  tliereupon  dependant"  (31).  The  judges  of  the 
Common  Pleas,  on  a  case,  held  that  the  devisee  took  for  life, 
subject  to  a  condition ;  and  that  the  condition  was  a  condition 
subsequent,  and  having  become  impossible,  that  the  life  estate 
became  absolute ;  so  that,  admitting  this  view  to  be  correct,  all 
difficulties  ceased.  Considering  the  first  devisee  to  have  a  life 
interest,  and  the  ulterior  limitations  as  vested  (2737)  remainders  in 
fee,  the  power  of  course  could  not,  in  any  view,  be  a  remainder. 
Sir  E.  Sugden'i  gir  E.  Suaden  ie)  lays  down  that  "  the  Court  held  that  the  life 

view  as  to  the  •/  \  '       ,/ 

condition.  "estate  Only  was  subject  to  the  condition"  (729),  and  not  the 

power;  however,  it  seems  to  have  been  unnecessary  to  deter- 
mine that  point. 


(rf)  Sec  Rtygcis  v.  Earl^  Sug.  Vend, 
mh  cd.  149. 


(e)  105. 
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SECT.  11. 


[24-]  Having  taken  a  general  view  of  the  nature  and  origin  of 

^,    .     ,.«.         ^  1  •    J  Classification  of 

powers,  we  may  now  notice  their  dmerent  kinds.  powen. 

[25.]  We  read  in  the  books,  of  powers  "  appendant  and  ap- 
**  purtenant,  or  annexed  to  the  estate ;"  of  powers  "  in  gross ;"  of 
powers  ^'  collateral  ;'*  and,  in  one  or  two  places,  the  expression 
occurs  of  powers  "  merely  or  simply  collateral ;"  but  when  the 
subject  is  closely  looked  into,  it  is  difficult  to  obtain  very  clear 
ideas  of  the  meaning  of  these  several  terms  as  applied  to  powers. 
Accordingly,  all  the  writers  who  have  treated  on  the  subject, 
differ  in  some  degree  as  to  the  classification  (a). 


[26.]  Sir  E.  Sugden  (J)  considers  that  the  "  classification  of  whether  of  im- 
"  powers  is  important  only  with  reference  to  the  ability  of  the  donee  {hd^'xt^in  V°h- 
'*  to  suspend,  extinguish,  or  merge  the  power;"  and  certainly  ™«'»t- 
the  various  terms  referred  to  have  been  generally  made  use  of, 
both  in  the  cases  suid  by  writers,  in  this  connexion.     It  may  be 
thought,  however,  that  when  a  question  occurs,  whether  any  par- 
ticular power  can  be  affected  by  the  act  of  tlie  donee  of  it,  the 
point  may  be  determined  by  a  reference  to  the  object  of  the  power 
and  the  decisions  bearing  on  like  powers,  without  its  being  neces- 
sary, with  strict  accuracy,  first  to  decide  under  what  particular 
class  the  power  must  be  ranged.     If,  indeed,  there  be  any  inflex- 
ible rule  of  law  that  a  power  of  a  particular  denomination  cannot 
be  affected  by  any  act  of  the  donee,  then,  unquestionably,  it  must 
be  a  matter  of  the  utmost  importance  to  classify  powers  with 
accuracy,  at  least  so  far  as  to  determine  that  a  particular  power 


(o)   Bull.  n.   I  10  Co.  Lilt.   342'»; 
1  J^aiid.  U*c^,  lt>9,  4lh  cd.;  Po^^ell, 


8;  and  Sug.  45. 
{h)  48. 
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is,  or  is  not,  within  that  denomination,  so  as  to  be  subject  or  not 
to  that  rule:  it  is  apprehended,  however,  that  there  is  no  such 
inflexible  rule.  The  general  doctrine  undoubtedly  is,  as  we  shall 
hereafter  (3105)  see,  that  powers,  in  the  strictest  sense  collateral 
or  naked  authorities,  cannot  be  extinguished ;  but  the  doctrine,  it 
is  considered,  must  be  received  with  some  qualifications. 


The  authorities 
as  to  the  differ* 
ent  kinds  of 
powers. 


[27.]  The  different  kinds  of  powers  were  noticed  a  good  deal 
in  Albani/s  case  (c),  and  Diggers  case  (^),  which  arose  on  powers 
of  revocation,  reserved  by  a  settlor,  who  also  retained  life  or  other 
interests.  All  that  we  can  gather  from  these  cases,  and  Lord 
Cokeys  Commentary  on  Littleton  (e),  where  they  are  referred  to, 
is,  that  the  powers  were  not  deemed  merely  collateral ;  that  they 
savoured  of  the  estate  in  the  land,  or  of  the  former  ownership ; 
but  that  a  mere  power  in  a  will  to  executors  to  sell,  a  power 
limited  by  the  will  of  a  cestui  que  use  before  the  Statute  of  Uses 
to  his  feoffees  to  sell,  and  a  power  in  a  settlement  to  a  perfect 
stranger  simply  to  revoke  the  uses,  are  collateral  powers ;  that 
'^  the  land  doth  not  move  from  him"  (the  donee),  ^^  nor  shall  the 
"  party  be  in  by  him  nor  under  him"  (f)^  a  reason,  indeed,  appli- 
cable to  powers  in  general,  as  such  (1387).  And  again  (^),  a 
power  of  revocation  is  described  as  "  mere  collateral  to  the  land,'* 
where  the  donee  ^^  hath  no  present  interest  in  the  land,  nor  by 
^<  the  cesser  of  the  state  shall  have  nothing." 

[28.]  So  far  we  read  nothing  particularly  of  appendant  powers, 
or  of  powers  in  gross ;  indeed,  the  terms  "  collateral,"  or  "mere 
collateral,"  only  are  found. 


[29.]  InEdwards  v.  Shier  (A),  which  arose  on  a  power  reserved 
by  a  settlor  to  create  a  term  to  commence  after  his  death  for 
raising  portions,  the  settlor  retaining  a  life  interest,  and,  after 


(c)  1  Rep.  110b. 

(d)  1  Rq).  173». 

(e)  237»,  265»». 

(/)  See  particularly  Diggers  case, 


sup. 


(g)  Co.  Litt.  237*. 

(h)  Hard.  410 ;  see  Mr.  Booth's  Op. 
end  of  Shep.  Touch.,  and  1  Col.  Jur. 
422,  &c. 
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various  limitations,  the  ultimate  reversion  in  fee,  we  fiiid  all  the       chap.  i. 

terms  mentioned.    After  the  argument,  Hale^  C,  B.,  spoke  of  the        ^^^'  "' 

power  as  collateral,  at  least  with  reference  to  the  life  estate:  and 

ultimately,  when  the  judges  delivered  their  opinions  seriatim^ 

Bainsford^    B.,  held  the  power  to  be  collateral,  at  least  with 

reference  to  the  life  estate;  and  it  seems  in  the  strictest  sense, 

since  he  considered  that  it  could  not  be  extinguished,  except  so 

far  as  it  might  interfere  with  the  reversion ;  Turner,  B.,  held  that 

it  was  not  collateral,  but  savoured  of  the  land,  for  otherwise  it 

could  not  be  destroyed ;  and  Hale  spoke  of  it  as  a  power  in  gross. 

On  the  last  occasion  he  thus  classified  powers :  "  Powers  to  raise  ^'*.'***  classifi- 

^  cation. 

*^  estates  are  either  simply  collateral, — ^as  where  a  party  that  has 
*^  such  power  has  not  nor  ever  had  any  estate  in  the  land,  as  where 
*'  such  power  is  reserved  to  a  stranger,"  being  '^  a  bare  nominar 
^^  tion, — or  not  simply  collateral:  and  these  latter  are  of  two  sorts; 
^^  first,  appendant  and  annexed  to  the  estate ;  secondly,  in  gross." 
He  then  instanced,  as  a  power  of  the  first  sort,  a  power  to  a  tenant 
for  life  to  make  leases ;  ^^  but  where  the  power  does  not  fall 
*^  within  the  estate,  as  here,"  the  ^'  power  is  not  appendant,  or 
^^  annexed  to  the  land,  but  is  a  power  in  gross,"  but  still  subject 
to  destruction;  adding  afterwards,  that  ^4t  is  a  power  annexed"  to 
the  reversion ;  ^^  but  till  then  it  is  a  collateral  power  and  in  gross, 
**  quoad  the  remainders  in  tail,  which  are  precedent  to  it,"  that 
is,  the  reversion. 

[30.]  In  Kinff  v.  MeUing  (i),  which  arose  on  a  power  to  join- 
ture, and  where  Hale  at  first  viewed  tlie  devisee  who  had  the 
power,  as  tenant  for  life,  though  afterwards  he  held  that  h^  was 
tenant  in  tail,  we  find  that  learned  judge  speaking  of  the  power 
as  ^^  in  the  nature  of  an  emolument  annexed  to  his"  (the  supposed 
tenant  for  life's)  "  estate,"  and  destroyed  by  a  recovery ;  and 
Baingford  distinguishing  powers  into  two  kinds,  one  collateral, 
and  not  destructible ;  and  the  other  appendant,  as  leasing  powers ; 
and  ranging  the  jointuring  power  under  the  second  class,  and  as 
destroyed  '^  by  the  alteration  in  the  estate  to  which  it  is  annexed 


(i)  1  Vent.  225. 

[30] 
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CHA>.  I.       "in  privity ;"  or,  as  it  is  afterwards  expressed,  by  the  "  forfeiture 
^^^-  "•       "  of  the  estate  for  life."    It  does  not  appear  precisely  on  what 
ground  Rainsford  distinguished  this  jointuring  power  from  the 
-     power  to  create  a  portion  term,  in  Edwards  v.  Slater. 

[31.]  In  Tamlinson  v.  Digkton  (A),  the  point  was  again  agitated 
with  reference  to  the  devise  of  an  estate  for  life,  with  a  power  to 
appoint  the  reversion  to  a  child,  &c.,  but  it  was  unnecessary  to 
determine  the  point  We  find  Parker^  C.  J.,  stating  one  question 
to  be  "  whether  this  power  could  be  construed  as  a  power  appen- 
"  dant  (23)  to  the  estate  for  life,  so  as  by  the  destroying  of  that, 
"  it  might  be  destroyed  or  extinguished,  or  a  collateral  one;" 
and  Pawellf  J.,  as  stating  his  opinion,  that  the  power  "  was  not  a 
"  power  appendant  or  appurtenant,  nor  was  it  in  the  nature  of  an 
"  emolument  to  the  estate  for  life,"  like  a  leasing  power,  which, 
to  a  certain  extent,  was  concurrent  with  the  life  estate. 

[32.]  In  Perniev.  Peacock  (/),  where  a  woman's  real  estate  was 
vested  in  trustees,  in  trust  for  her  separate  use  for  life,  and  then 
as  she  should  appoint  by  will,  and  in  de£ault  of  appointment  in 
trust  for  her  heirs,  being  the  old  reversion,  we  find  Lord  TaBfot 
laying  down,  that  it  was  not  as  had  been  argued,  "  a  naked  power 
"  or  power  in  gross,"  but  "  a  power  coupled  with  an  interest, 
"  and  annexed  to  her  inheritance." 

[33.]  And  Lord  Kinff^  in  Savile  v.  Ehwhet  (w),  says  there  are 
two  sorts  of  powers ;  one  annexed  to  the  estate,  as  a  power  to 
make  leases,  &c.  (n) ;  another  which  may  be  termed  collateral  to 
the  estate,  as  this  power  of  charging  it  with  money :  the  charge, 
it  would  seem,  was  not  to  take  effect  until  the  decease  of  the 
tenant  for  life  (3171). 

Couclusion  [34.]  These  appear  to  be  the  principal  autliorities,  with  refe- 

from  the  autho- 


rities. 


{k)  1  Salk.  239,  and  other  books         (/)  Cas.  temp.  Tal.  41. 


(m)  1  R  Wms.  777. 

(n)  See  Long  v.  Rankin,  Sug.  appx. 


(799);  and  see  in  Duke  of  Marlbro* 
V.  Lord  Godolphin,  2  Ves.  sen.  61 ; 
and  Oke  v.  Heath,  1  Ves.  sen.  135.  676,  4th  cd. 

[34] 
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rence  to  the  classification  of  powers,  and  from  the  evident  want  chap.  i. 
of  distinctness  which  they  present,  it  is  not  surprising  that  differ-  ^^^^'  "' 
ent  views  should  be  taken.  It  may  be  thought,  however,  that 
the  point  is  of  very  little  importance;  therefore  no  attempt  at  any 
better  classification  will  be  made,  though  it  may  be  considered 
that  two  classes  embrace  all  powers ;  that  all  powers  are  either 
iq)pendant  or  collateral,  that  is,  are  either  one  or  the  other,  or 
else  partake  of  the  nature  of  both ;  and  that  the  terms  ^* collateral" 
and  "in  gross"  are  convertible  terms:  a  few  observations,  how- 
ever, may  be  added. 

[35.]  At  first  sight  one  might  be  led  to  infer  from  the  words  As  to  the  words 
'*  appendant,  appurtenant,  or  annexed,"  terms  well  known  as  appurtenant," 
applied  to  advowsons,  rights  of  common,  &c.,  that  the  powers 
followed  and  attended  the  estate  upon  its  alienation ;  but  this  in 
general  we  shall  find  (717)  not  to  be  the  case,  though  (o)  a 
power  may  be  made  strictly  appendant  We  shall  also  find  (3157) 
that  though  in  general  the  donee  cannot  exercise  the  power 
after  parting  with  the  estate,  at  least  to  the  prejudice  of  the 
grantee,  so  that  in  a  sense  the  power  is  appendant;  still  this 
admits  of  exceptions. 

[36.]  It  cannot  have  escaped  notice,  that  in  Kinff  v.  MeUing^ 
a  power  to  jointure,  though  clearly  not  within  the  compass  of  the 
life  estate,  was  treated  in  the  light  of  an  appendant  power ;  and 
that  in  Tandinson  v.  Dightonj  the  question  was  agitated  with 
reference  to  a  power  to  appoint  a  reversion  after  a  life  estate. 
In  these  cases,  the  word  "  appendant"  must  have  been  used,  it 
seems,  in  a  sense  different  to  its  ordinary  acceptation,  as  applied 
to  powers ;  not  that  they  seem  to  have  been,  in  general,  viewed 
in  the  light  of  contingent  remainders  (20).  There  can  be  no 
question  that  such  powers  may  be  made,  by  express  words, 
strictly  appendant. 

[37.]    Sir  E*  Sugder^s  reason  (p)    why    powers  are   called 


(o)  Sec   Haw  v.   Whitfield  (721);   |      (p)  46. 
and  see  Long  v.  Rankin,  tup,  \ 

[37] 
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CHAP.  I. 
SEC.  FI. 


appendant,  ^^  because  they  strictly  depend  upon  tike  estate 
^^  limited  to  the  person  to  whom  they  are  given,"  is  somewhat 
vague;  and  it  must  not  be  supposed,  from  his  subsequent 
expressions,  that  a  lease  created  under  a  power,  takes  effect 
strictly  out  of  the  estate  of  the  tenant  for  life ;  we  shall  find  that 
it  supersedes  it  (q). 


Sir  E.  Sugden*s 
view  of  general 
powers  vested 
m  a  straneer, 
considered. 


6i 


Instances  of 
strictly  collate' 
ral  powers. 


[38.]  Sir  E.  Suffden  (r)  says,  "  and  it  even  seems  that  a  power 
to  a  perfect  stranger,  who  has  no  estate  limited  to  him,  to  charge 
^Hhe  estate  for  his  own  benefit,  would  be  deemed  a  power  in 
'^  gross,"  and  not  *^  a  power  simply  collateral."  It  is  apprehended 
that  having  regard  to  the  meaning  of  the  term  ^^  in  gross,''  as 
applied  to  other  matters,  as  advowsons,  rights  of  common,  cove- 
nants, &c.,  there  can  be  no  doubt  that  such  a  power  is  a  power 
^^  in  gross ;"  but  at  the  same  time,  it  may  be  thought  equally 
clear,  that  it  is  a  power  collateral,  and  simply  or  strictly  colla- 
teral. Sir  E.  Stiff  den*  s  reason  for  not  allowing  such  a  power  to 
be  a  simply  collateral  one,  seems  to  be  this: — in  a  subsequent 
page  (s)  he  lays  down  distinctly,  and  without  qualification,  that 
powers  simply  collateral  cannot  be  extinguished ;  now  nothing 
would  be  more  unreasonable  than  that  the  donee  should  not  be 
able  to  extinguish  the  power  in  question  (3115).  Sir£.  Suffden^ 
therefore,  as  it  would  appear,  ranges  the  power  under  what  he 
designates  another  class ;  though  in  order  to  do  this,  he  is  obliged 
to  dispute  the  correctness  of  Lord  HaWs  definition,  in  Edtoards 
V.  Slater,  of  a  power  simply  collateral,  at  the  same  time  that 
Lord  Hale* 8  classification  of  powers  is,  in  general,  the  ground 
work  of  the  usual  division,  including  Sir  E.  SugdetCs.  Sir 
E,  SugderCs  criticism  on  a  part  of  Lord  Halis  definition,  is  evi- 
dently uncalled  for ;  and  it  may  be  further  noticed,  that  several 
subsequent  references  to  powers  simply  collateral  (^),  seem  to  be 
not  very  consistent  with  the  prior  classification. 

[39.]  In  addition  to  the  instances  before  mentioned  of  powers 


(y)  See  (286)  (1410);  and  see  par- 
ticularly Lang  v.  Rankin^  iup. 
(r)  47,  and  see  46. 


(«)  49. 

(0  155, 161,  and  see  159;  see  (499) 
(588). 

[39] 
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in  the  strictest  sense  collateral, — as  powers  to  executors  to  sell,  a  chap,  i . 
power  limited  by  tlie  will  of  cestui  que  use  before  the  Statute  of  ^^^'  "' 
Uses  to  bis  feoffees  to  sell,  and  a  power  in  a  settlement  to  a  per- 
fect stranger  to  revoke  the  uses, — various  other  instances  may  be 
given,  as  a  power  to  a  stranger,  to  allot  in  severalty  lands  limited 
to  persons  as  joint  tenants  or  tenants  in  common  (u) ;  a  power 
vested  in  a  stranger,  to  appoint  an  estate  to  objects  to  whom  the 
estate  is  given  in  default  of  appointment  (t?),  or  to  create  a  term 
(u?);  and  it  seems  a  legal  power  of  leasing  given  to  an  equitable 
tenant  for  life  (x),  &c.  &c. 

[40.]  In  Goodtitle  v.  Petoe  (62),  we  even  find  a  power  limited 
to  a  woman  having  a  life  estate,  to  dispose  of  an  estate  in  re- 
mainder generally  as  she  should  think  fit,  spoken  of  as  a  naked 
power  for  the  benefit  of  strangers;  but  this  must  be  received 
with  considerable  qualifications,  and  may  be  confined  by  the 
nature  of  the  instrument  a  covenant  to  stand  seised. 

[41.]  According  to  the  definitions  usually  given  by  writers,  the  As  to  powers  of 

-.  i.       1  1  1  •  s*>'c  ^^^  cx- 

ordinary  powers  of  sale  and  exchange  are,  to  a  certam  extent  at  change. 
least,  appendant  and  not  simply  collateral,  in  consequence  of  the 
estate  usually  vested  in  them  to  preserve  contingent  remainders; 
and  so  they  are  expressly  spoken  of  by  Mr.  Butler  (y).  We  find, 
however,  Mr.  Filmer  {z)  speaking  of  them  as  "  collateral,"  and 
"not  appendant;"  and  in  Ropery,  Halifax  (3241),  where,  besides 
having  an  estate  to  preserve  contingent  remainders,  the  trustees 
were,  under  the  particular  circumstances,  at  law  the  grantors  or 
settlors,  the  power  is  spoken  of  by  Gihbs^  C.  J.,  as  "  a  naked 
"  authority  for  the  benefit  of  others."  It  is  difficult  to  say  that 
such  powers  are  not  to  a  certain  extent  appendant,  though  tlie 
judgment  in  Roper  v.  Halifax  seems  to  leave  it  in  some  doubt, 
whether  they  can  be  destroyed  by  the  act  of  the  trustees  (3187). 


(tt)  Dearsley  and  Ahhot^  Vin.,  "joint 
tenants,"  482,  pi.  4,  from  Ro.  Ab. 
(v)  Tucker  v.  Sanger,  M'Clel.  424. 
(it)  Willis  T.  Shorrd,  1  Alk.  474. 


(a?)  Jones  v.  Vemey,  Willes,  169. 
(y)  Note  1  to  Co.  Litt  342^. 
(z)  1  Coll.  Jut.  427. 

[41] 
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SEC.  Ft. 


As  to  a  power  in 
feofiees,  under 
the  Statute  of 
Richard, 


[42.]  And  here  we  may  notice  that  a  power  to  feoffees,  before 
the  Statute  of  Uses,  appears  to  have  operated  independent  of  the 
legal  estate  vested  in  them  on  more  than  ^^  the  equitable  right" 
(a) ;  the  appointee,  by  force  of  the  Statute  of  Richard  (i),  appears 
to  have  taken  the  legal  estate  (<;),  though  the  power,  whether  in 
feoffees,  executors,  or  others,  seems  to  have  been  an  equitable 
one  {d).  That  it  was  a  mere  power  even  when  in  the  feoffees, 
seems  clear  from  the  authorities;  and  the  consequences  as  to 
survivorship  (^),  &c.  followed. 


SECTION  III. 


CHAP.   I. 
SEC.   III. 


HOW    FAR   A   POWER   CAN    SUBSIST  TOGETHER   WITH    THE    FEE 
OR   AN    INTEREST   IN   THE   SAME    INDIVIDUAL. 


[43.]  Some  years  ago,  the  question  was  much  disputed  how 
far  a  power  over  the  inheritance  could  co-exist  with  a  fee  in  the 
same  person  (a).  Having  regard  to  the  authorities,  it  is  perhaps 
singular  that  the  point  could  ever  have  been  doubted.  Tlie 
question  now  at  least  is  perfectly  settled;  it  cannot,  therefore, 
be  necessary  to  enter  at  large  into  the  subject. 


Sir  E.  Clere, 


[44.]  Sir  E.  Clere^s  case  (b)  is  a  very  leading  authority.  There 
a  man  made  a  feoffment  to  the  use  of  such  persons,  &c.,  as  he 
should  appoint  by  his  will,  without  more,  leaving  the  fee  to 
result;  and  it  was  clearly  laid  down  that  the  power  was  good, 
and  that  the  fee  remained  in  the  party ;  indeed,  so  far  as  appears, 
the  point  was  not  disputed:  the  doctrine  too  is  found  in  Co. 


(a)  Sug.  48 ;  and  see  ih.  168. 
\h)  1  R.3,c.  1. 

(c)  See  in  19  H.  8,  fo.  9*,  pi.  4; 
Perk.  S.  544;  see  in  Albany^t  case, 

{d)  1  Sand.  Uses,  49, 65 ;  Gil.  Uses, 


Sug.  ed  57,  70. 

(ef)  Dy.  177,  pi.  32. 

(a)  Sug.  81. 

(h)  6  Rep.  17*',   and  other  books 
(1595). 
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Lift(c}.     At  that  day,  as  we  shall  elsewhere  (1598)  see,  very       chap.  i. 
important  results  arose  from  the  existence  of  the  power ;  and        ^^^' '" 
even  at  this  day,  in  many  cases,  even  as  to  persons  sui  juris^  the 
point  is  of  moment  (1456). 

[45.]  In  a  modem  case  (rf),  the  point  was  very  fully  discussed.  ^*""^***'{  ^' 
A  man  conveyed  an  estate  to  two  and  their  heirs,  to  the  use  of 
such  persons,  &c.,  as  he  should,  by  any  instrument  in  writings 
sealed  and  delivered  in  the  presence  of  two  credible  witnesses, 
or  by  his  last  will  appoint;  and  in  de&ult  of  appointment,  to  the 
use  of  himself  for  life,  and  after  his  decease,  to  the  use  of  his 
right  heirs  :  the  grantor  thus  having  his  old  estate.  On  the 
original  hearing.  Sir  W,  Grants  referring  to  Goodhill  v.  Brig- 
ham  (52),  held  that  the  power  was  void;  appearing  however  to 
ground  his  opinion  particularly  on  the  circumstance  that  the  power 
being  exerciseable  by  deed  or  will  legally  executed,  it  could, 
according  to  his  view,  give  the  owner  no  further  authority :  but 
Lord  EldoTij  on  aji  appeal,  expressed  a  decided  opinion  the  other 
way;  indeed,  then  the  point  was  given  up  in  the  argument,  as 
too  clear  upon  the  authorities  to  admit  of  dispute. 

[46.]  In  some  of  the  cases  the  use  has  been  tlie  old  estate  or  Distinctions  in 
(prior  interests  being  limited)  the  old  reversion,  the  power  being  cases!*"**"* 
reserved,  and  the  use  being  either  implied  (e)  or  expressed  (f). 
In  other  cases,  the  power  and  fee  have  been  directly  limited  to  a 
person  having  no  prior  interest  (ff.) 

[47.]  In  the  above  cases  in  general,  the  powers  and  fee  were 
vested  in  persons  sui  Juris;  but  there  are  numerous  cases  in  which 
such  powers  have  been  reserved  or  limited  to  femes  covert^  the  fee 


(c)  lll^27l^ 

(<2)  Maundrell  t.  Maundrelly  7  Ves. 
5^7,  10  Ves.  246. 

{e)  Sir  E.  Clere,  sup. ;  Batty  v. 
Trtvditmy  inf. ;  Brands  case,  Ley, 
39;  Milton  t.  Lutwich,  W.  Jones,  7; 
Brown  r.  Tailor,  Cio.  Car.  38;  and 
see  Six  Ralph  Bavey*s  case  (98). 

(/)  Ttckner  v.  Tickner  (328)  ;  />>&- 


hint  V.  Bowman,  3  Atk.  408 ;  Mawi- 
drell  y.  Maundrell,  sup.;  see  Doe  d. 
Dilnot  y.  DUnoi,  2  N.  R.  401. 

(^)  Cox  y.  Chamberlain  y  4  Ves. 
631 ;  Roach  y.  Wadham,  6  East,  288 ; 
Moreton  y.  Lees,  Sug.  88,  339 ;  Ray 
y.  Puny,  6  Mad.  310,  5  B.  &  A.  561 ; 
and  see  Langley  v.  Broum,  2  Atk. 
195;  White  v.  Sansom,  3  Atk.  410. 


VOL.   I.  C  [47] 
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CHAP.  I.  remaining  in  or  being  limited  to  them  subject  to  the  powers :  and 
*^^'  "'•  in  such  cases  at  least  the  validity  of  the  power  has  been  of  still 
more  importance,  and  some  of  the  reasons  assigned  for  the  inva- 
lidity of  powers,  coupled  with  the  fee  as  their  comparative 
uselessness,  &C.9  would  not  here  apply.  In  the  subjoined  autho- 
rities (A),  powers  have  been  reserved  to  femes  covert  either  before 
or  after  marrii^c,  the  old  estate  or  reversion  being  directly  limited 
to  them ;  and  in  one  of  them  (Doe  v.  Denny)^  an  intended  wife 
took  in  her  intended  husband's  estate  a  general  power  with 
a  limitation  in  fee  to  her  in  default  of  appointment.  In  other 
cases  estates  have  been  vested  in  trustees,  the  powers  and  interests 
being  equitable  (i), 

[48.]  So  persons  sui  juris  have  had  what  were  considered 
equitable  powers,  accompanied  with  the  equitable  fee  (A). 

[49.]  The  above  authorities  (and  many  more  might  be  added) 
concern  freehold  estates,  on  which  alone  the  cases  where  doubts 
have  been  expressed  arose ;  cases,  however,  might  be  cited  as  to 
other  descriptions  of  property. 

[50.]  In  some  cases,  too,  the  powers  have  been  to  be  executed 
by  will  only;  in  others,  by  deed  or  will ;  but  the  difference  with 
reference  to  th^  subject  under  discussion  is  immaterial. 

As  to  the  extent       [51.]  Whether  those  who  disputed  the  doctrine  of  powers 

existing  with  the  fee,  meant  to  deny  the  authority  of  Sir  E.  Clerks 
case,  and  the  numerous  old  authorities  concurring  with  it,  or  to 
distinguish  cases  of  powers  limited  from  powers  reserved,  or  still 
more  to  confine  tlieir  doubts,  does  not  distinctly  appear ;  however, 
these  points  are  of  little  consequence,  since  die  law  Ls  now  per- 
fectly settled. 


(A)  Ahhoi  V.  Burton,  11  Mod.  181 ; 
Roscommon  v.  Fowke  (772) ;  Doe  d. 
Broxcnsndth  y.  Denny  (1263) ;  see  in 
Peacock  V.  Monk,  2  Ves.  sen.  191 
Hurst  V.  Earl  of  Winchelsea  (1780) 
Doe  d.  Collins  v.  Weller,  7  T.  R.  478 
Langlev  v.  Smn/d  (1594). 


(t)  Hearle  t.  Greenhank  (582) ;  sec 
Peacock  V.  Monk,  sup. ;  Burgess  ▼. 
WheatCj  inf. ;  and  Roscommon  t. 
Fowke,  sup. 

(k)  Fitzgerald  v.  Fauconberg  (871); 
Kengon  v.  Sutton  (334);  Nott  v.  Skir- 
ley  (335). 

[51] 
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[52.3  We  must  not  here  omit  to  notice  the  case  of  GoodhiU       chap.  i. 
V.  Brigham  (l)^  which  has  been  the  subject  of  much  remark,  and       ^^^'  '"* 
the  decision  or  dicta  in  which  gave  rise  to  some  of.  the  doubts  Q^^^m  ^ 
before  referred  to,  or  at  least  confirmed  those  doubts.     The  case  Brigham, 
was  this : — A  man,  after  devising  a  freehold  estate  to  his  sister, 
her  heirs  and  amgnsfor  ever,  declared,  ^^  that  his  will  further  was 
*^  that  what  estate  (probably  there  was  a  bequest  of  personal  estate) 
"  and  effects  he  had  thereby  given  to  his  said  sister,  should  be  fully 
^^  vested  in  her,  notmthstanding  her  coverture,  and  that  she  might       ^ 
'*  ffive,  sen,  and  dispose  of  the  same,  as  she  should  think  proper,^ 
and  also  give  acquittances,  &c.     It  was  held,  that  the  power  was 
repugnant  to  the  estate  given,  and  void ;  and  that,  consequently, 
the  devisee  was  incompetent  to  alienate  without  a  fine  by  her 
and  her  husband. 

[53.]  It  seems  perfectly  clear,  that  in  such  a  case  the  power  Observations 
must  at  law  be  deemed  void,  viewed  as  incident  to,  and  derived 
out  of  the  estate ;  but  the  question  is,  as  put  in  OoodJiiU  v.  Brig~ 
ham,  whether  admitting  that  a  devise — to  such  persons  as  the 
devisee,  notwithstanding  her  coverture,  should  appoint,  and  in 
default  of,  and  until  appointment  to  her  in  fee, — would  be  good, 
die  devise  could  not,  in  order  to  effectuate  the  obvious  intention,  be 
so  construed.  There  seems  great  reason  to  think  tliat  a  power  so 
circumstanced  may  be  created  by  devise,  without  the  intervention 
of  trustees,  or  reference  to  the  Statute  of  Uses;  at  the  same  time 
doubts  are  expressed  in  the  case  on  this  point,  and  Mr.  Preston  {m) 
appears  to  speak  decidedly,  that  such  a  power  cannot  be  so  given. 
We  should,  however,  be  cautious  in  acceding  to  this  opinion, 
which,  carried  to  its  fiill  extent,  might  perhaps  affect  various 
powers  created  in  wills,  without  the  intervention  of  trustees,  or  a 
seisin  to  serve  uses.  Admitting  that  such  a  power  can  be  given, 
it  seems  wholly  immaterial,  provided  a  clear  intention  can  be  dis- 


(0  1  B.  &  P.  192;  see  in  Daniel 
T.  Ubley  (135);  Bonifant  r.  Green- 
fields  Godb.  79 ;  see  Goadtitie  r.  Otway^ 
2,  ^.  Wil.  6;  />of  V.  Scon  (648); 


Dofvnes  v.    Thnperon,  4  Ru8S.  334 ; 
Feame*8  P.  W.  306. 

(m)  3  Con.  200,  494  ;  3  Ab.  270 ; 
and  see  Powell,  42. 
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covered  to  create  a  power,  in  what  order  the  provisions  occur  (n) ; 
this  point  is  clear,  both  upon  principle,  with  reference  to  limita- 
tions in  general,  and  upon  authority  (o).  The  phraseology,  indeed, 
in  GoodhiU  v.  Brigham^  may  not  be  so  favourable  for  construing 
the  provision  to  be  a  power,  as  in  many  of  the  cases.  Burgess  v, 
Wheate  (p)  was  the  case  of  a  trust,  which  may  stand  on  a  different 
footing. 


[54.]  The  case  of  GoodhiU  v.  Brigham^  was  approved  by  the 
Master  of  the  Rolls  in  Maundrell  v.  Matmdrell  (q)  ;  but  Lord 
Eldon^  in  overruling  Sir  W.  Grants  positions,  questioned  (r)  the 
decision,  admitting,  however,  (a  point  which  cannot  be  disputed,) 
that  the  two  cases  presented  distinctions :  and,  in  a  prior  case  («), 
Lord  Alvardey  may  be  thought  to  have  at  least  hinted  his  dis- 
approbation of  the  decision.  Upon  the  whole,  it  is  very  difficult 
to  discover  upon  what  precise  ground  the  principal  case  was 
decided;  it  is  clear  that  many  of  the  positions  which  appear  in 
the  case,  cannot  be  considered  as  law;  and,  to  say  the  least,  the 
decision  itself  can  be  spoken  of  only  as  one  of  doubtful  authority. 


Feoffment  to  the 
use  of  tt  will. 


[55.]  In  connexion  with  the  doctrine  relative  to  the  creation 
of  the  power  in  Sir  E,  Clerks  case  (44),  we  may  notice  that  a 
distinction  has  been  taken  between  a  feoffinent  to  the  use  of  a 
man's  will,  and  a  feoffment  to  the  use  of  such  persons,  &c.,  as 
he  shall  appoint  by  his  will ;  the  former  being  thought  not  to 
have  created  a  power,  but  to  be  merely  equivalent  to  a  feoffinent 
to  the  use  of  the  feoffi)r ;  and  the  latter,  as  we  have  seen  (44),  to 
have  created  a  power  with  a  resulting  use  to  the  feoffi)r,  subject 
to  the  power  (t).    The  distinction,  as  observed  by  Mr.  Hargravey 


(n)  Sug.  96. 

(6)  See  Ahhot  v.  Burton,  stip.; 
Dobbint  v.  Bowman,  gup,;  Bishop  of 
Oxon.  y.  Leighton,  2  Vem.  376 ;  Doe 
V.  Martin,  4  T.  R.  39 ;  Rex  v.  Inhab. 
of  Eatington,  4  T.  R.  177;  Seale  v. 
Barter,  2  B.  <k  P.  485 ;  and  see  Sug. 
94,  Lord  RosslynU  opinion. 
.  (p)  1  Eden,  177,  1  W.  Blac.  123. 

\q)  7  Ves.  583. 


(r)  10  Ves.  248,  254,  265,  266. 
(«)  Cox  V.  Chamberlain,  4  Ves.  637* 
(0  Batty  V.  Trevelion,  Moo.  280, 
1  And.  245 ;  and  see  S.  C.  cit  Moo. 
516,  in  Lord  Buckhursfs  case ;  Sir 
E,  Clere,  6  Rep.  17»;  Co.  Lilt- 
112%  271»>;  and  see  1  Ventr.  194, 
3  Keb.  6,  in  Sir  Ralph  Bovey't  case ; 
and  see  (585.) 
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[56.]  After  the  Statute  of  Uses,  the  distinction  was  chiefly  of 
importance  with  reference  to  the  question  whether,  by  an  instru- 
ment in  the  form  of  a  will,  the  whole  or  only  two-thirds  of  lands 
held  in  capite  could  be  disposed  of  (1598). 

[57.]  Sir  E.  Stiff  den  (x),  in  considering  Lord  Ormonde^  s  C9\se  Sir  E.  Sugdeus 
(829),  appears  to  treat  a  feoffment  to  the  use  of  a  party's  will  as  ^*^^' 
creating  a  power;  he  does  not,  however,  enter  into  the  autho- 
rities. Feoffments  to  the  use  of  a  man's  will,  or  to  the  intent  to 
perform  his  will,  which  words  seem  eqmvalent,  are  of  very  an- 
cient date,  and  are  mentioned  by  Littleton  (y)  in  discussing  the 
question  whether  the  feoffor  did  not  become  tenant  at  will  to  his 
feoffees.  It  seems  clear  that,  in  some  cases,  the  words  might  be 
held  to  create  a  power,  as  probably  if  a  feoffment  were  made  to 
the  use  of  a  man's  will,  and  subject  thereto  to  various  uses ;  in 
Leonard  Lome's  case  (z),  there  was  an  express  power.  At  this 
day,  however,  these  matters  possess  little  interest' 


(tt)  Note  2  to  Co.  Litt  112*;  and 
see  note  1  to  ib,  11 1^ 
(r)  Uses,  411,  Sug.  ed. 
(ir)  70,  405  ;  and  see  3  Ch.  Cas. 


86,  99,  in  Bath  v.  Mountague. 
{x)  218;  and  see  220. 
(y)  S.  462,  463,  464. 
(z)  10  Rep.  78». 
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OF  THE  INSTRUMENTS  OR  ASSURANCES  BY  WHICH  POWERS 

MAY  BE  CREATED. 


[5d.]  Speaking  generally,  powers  of  some  kind  or  other  may 
be  created  by  all  kinds  of  instruments,  according  to  the  subject 
matter  of  the  powers.  It  can  only  be  necessary,  therefore,  to 
notice  those  assurances  which  contain  peculiarities,  as 


1.  CoveTUints  to  stand  seised  (59). 

2.  Bargaijis  and  Sales  (66). 

3.  Copyhold  assurances  (72). 


1.  Covenants  to  stand  seised. 


Powers  of  re- 
vocation. 


[59.]  The  general  nature  of  this  assurance  is  well  known  (a) ; 
and  as  it  is  very  rarely  used  at  the  present  day,  a  very  slight 
notice  of  the  cases  which  have  arisen  on  it  with  respect  to  powers, 
will  be  necessary. 

[60.]  It  is  quite  clear  that  a  power  of  revocation  may  be  re- 
served to  the  settlor,  by  a  covenant  to  stand  seised  (&).     The 


(a)  Gil.  Uses,  by  Sug.  90,  242 ;  2 
Sand.  Uses,  4th  ed.  79. 

(h)  Diggers    case,    1    Rep.    173*; 


Scrope's  case,  10  Rep.  143**;  Co.  Litt. 
237-;  Yelland  v.  Ficlit,  Moo.  788; 
Kibbei  v.  Lee,  Hob.  312. 
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effect  of  the  execution  of  such  a  power  is  simply  to  determine,  chap.  n. 
either  wholly  or  partially,  the  uses  limited ;  it  introduces  no  new 
limitation  iii  favour  of  any  one ;  it  merely  restores  the  cove- 
nantor to  his  original  right,  wholly  or  in  part,  or  accelerates 
others  of  the  original  limitations.  It  seems  as  clear  that  such  a 
power  may  be  Umited  to  a  stranger. 

[61.]  We  frequently  find  in  old  cases  (c),  powers  to  limit  new  Power*  of  new 
uses  generally  to  any  person,  superadded.  It  is  quite  settled,  of  {^IpoinuneDt 
however,  that  such  new  uses  must  be  created  by  a  further  sub- 
stantive assurance;  as  by  a  new  covenant  to  stand  seised,  a  bar- 
gain and  sale,  a  conveyance  operating  by  way  of  transmutation 
of  possession,  a  devise,  &c.  {d) ;  and  that,  even  though  the  new 
uses  should  be  in  favour  of  persons  to  whom  limitations  might 
have  been  made  by  the  original  covenant  (e).  There  never  could 
have  been  any  doubt  as  to  uses  limited  to  persons  not  within  the 
line  of  consideration,  since  uses  could  not  have  been  limited  to 
them  directly  by  the  original  covenant,  and  therefore  it  would 
be  absurd  to  allow  limitations  to  be  made  to  them  indirectly. 

[62.]  Sometimes  general  powers  of  appointment  are  found 
without  powers  of  revocation,  as  in  Warwick  v.  Gerrard  (f)^ 
where  a  woman,  on  her  marriage,  reserved  such  a  power  over  a 
remainder  which,  subject  to  the  power,  was  settled  on  a  relation ; 
and  in  Goodtitle  v.  Petoe  (^),  where  a  man  limited  such  a  power 
to  his  wife  in  remainder,  and,  subject  thereto,  settled  the  estate 
on  a  relation  (A).  As  powers  of  appointment  they  are  void,  for 
the  reasons  on  which  such  powers  following  powers  of  revoca- 
tion are  void ;  though  when  limited  to  a  person  within  the  line 
of  consideration,  perhaps,  as  suggested  by  Sir  E,  Sugden  (t),  they 
might  have  been  held  to  be  good  as  in  a  sense  limitations  to  the 


(r)  Digge^i  CBae,sup. ;  Scrope^s  case, 
fi^. ;  see  Shep.  Touch.  524,  525. 

(d)  Infra ;  see  Kihhet  t.  Zee,  <up. 

(e)  See  Gil.  Uses,  Sug.  ed.  94,  and 
wfra. 

(f)  2  Vem.  7;  see  Doe  v.  Staple, 


2  T.  R.  688. 

(g)  Fitzg.  299,  2  Bam.  K.  B.  10, 
90,  142,  2  Stra.  934. 

(A)  See  Gil.  Uses,  Sug.  ed.  94. 

(t)  124 ;  (67). 
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party.  Powers  of  appointment  reserved  to  the  settlor,  stand  on 
a  very  different  footing,  though  a  contrary  inference  might  be 
drawn  from  Sir  E,  Stiff  den's  expressions  (j).  There  may  be  cases, 
however,  it  seems,  where  a  power  of  appointment  ought  to  be 
deemed  at  least  equivalent  to  a  power  of  revocation,  so  that  the 
uses  may  be  avoided 


Powers  to  lease. 


[63.]  The  cases  have  in  general  arisen  on  partial  powers,  as 
powers  to  lease,  &c.,  reserved  to  the  settlor,  and  the  leases  have 
been  uniformly  held  to  be  void,  as  derived  under  the  powers  (A); 
though  notwithstanding  Sir  E.  SugderCs  observations  (Z),  it  seems 
that  before  the  Statute  of  Uses,  when  the  settlor  retained  the 
legal  estate,  the  parties  claiming  under  the  uses,  must  have  taken 
subject  to  the  leases.  Some  of  the  cases  have  arisen  on  disposi- 
tions in  favour  of  relations  (m) ;  others  have  arisen  on  leases  to 
strangers  (n).  It  appears  to  have  been  considered  that  the  leas- 
ing powers  could  not  be  deemed  at  law  in  the  light  of  powers  of 
revocation,  pro  tanto  ;  and  even  as  to  leases  granted  where  there 
is  an  actual  power  of  revocation,  but  which  is  not  expressly  exer- 
cised to  the  full  extent,  there  might,  perhaps,  be  some  difficulty 
in  validating  the  leases,  except  under  the  statute  of  the  27th 
Elizabeth  (1916)  (3217). 


Bould  V.  WyrU' 
ton. 


[64.]  Where  (o)  however,  a  father  covenanted  to  stand  seised 
to  the  use  of  his  son  for  life,  with  remainder  to  the  future  wife  of 
his  son  for  life,  and  the  son's  issue,  &c.,  retaining  the  reversion 
or  old  estate,  and  the  father  made  a  lease  for  years  before  his  soris 
marrioffe^ — ^it  appears  to  have  been  thought,  that  had  he  reserved 


U)  126. 

(A)  See  Gil.  Uses,  90,  Sug.  ed. ; 
Shepp.  Touch.  270. 

(/)  122. 

(m)  Mildmay**  case,  1  Rep.  174^ 
Cro.  £liz.  34,  Moo.  144 ;  and  see  S.  C. 
cit.  Moo.  372,  in  PerrotU  case,  and  in 
Gouldsbro*,  173,  pi.  106;  Bayness, 
BeUofij  Sir  Thomas  Ray,  247 ;  and  see 
Goodtitle  V.  PetoCf  tup. 


(n)  Cross  v.  Faustenditch^  Cro.  Jac 
180,  Viner,  "  Powers,"  466,  A.  pi.  1, 
from  Ro.  Ab. ;  Dorothy  Chute^s  case, 
1  Levinz,  30;  S.  C.  1  Keb.  34,  nom. 
Lady  Dacres  v.  Hazel;  and  see  Gary, 
30. 

(o)  Bould  V.  Sir  H.  Wynstouy  Cro. 
Jac.  168,  Noy,  122;  see  Gil.  Uses, 
287,  310,  Sug.  ed. ;  Viner  "  Uses," 
224,  pi.  l,from  Ro.  Ab. 

[64] 
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a  power  to  make  leases,  the  lease  would  clearly  have  bound  the       chap.  ii. 

wife's  life  estate,  which  at  the  time  of  the  lease  was  contingents 

Indeed  there  seems  lo  have  been  a  difference  of  opinion,  though 

the  reports  are  somewhat  contradictory  and  confused,  whether, 

without  any  such  power,  the  lease  did  not  bind  the  future  use,  on 

a  ground  however  not  particularly  relating  to  powers  (/?).     In 

this  case  we  observe,  that  the  reversion  after  the  son's  life  estate 

was  in  the  father  at  the  time  of  making  the  lease,  subject  to  the 

future  uses  to  arise  on  the  marriage,  &c. ;  and  whatever  may  be 

the  case  when  no  power  is  reserved,  it  is  but  at  least  reasonable, 

that  if  a  power  be  reserved,  the  lease  should  bind  the  estates. 

[65.]  It  appears  to  be  perfectly  clear,  that  any  powers  may  be  Powers  in  favour 
reserved  or  limited  to  be  exercised  in  favour  of  persons  within  the 
line  of  consideration  (jr).  InPerrot*s  case  (r)  indeed,  it  would  seem 
to  have  been  considered  that  a  power,  in  a  covenant  to  stand 
seised,  limited  to  sons  to  jointure  their  wives  was  not  good;  but 
admitting  that  a  father  can  covenant  to  stand  seised  in  favour  of 
the  wives  of  his  sons  (s),  it  may  be  thought  that  such  a  power 
is  valid. 

2. — Bargains  and  Sales. 

166.']  Very  little  appears  in  the  books  on  the  subject  of  powers 
contained  in  bargains  and  sales.  It  seems  to  be  clear  that  powers 
of  revocation  may  be  reserved  or  limited  by  them  (a).  As  to 
other  powers,  from  the  nature  of  the  consideration  requisite  to 
support  a  bargain  and  sale,  and  the  uses  arising  under  it,  it 
appears  to  be  adapted  still  less  than  a  covenant  to  stand  seised,  to 
the  various  modifications  of  uses  that  are  common  at  this  day. 
It  is  laid  down  by  Gilbert  (6),  that  a  power  to  lease  cannot  be 


0^)  Sag.  54. 

{q)  See  MUdmay^s  case,  tup. ;  Good- 
HUe  r.  Petoej  sup, ;  GU.  Uses,  Sug. 
ed.  04 ;  see  Gary,  30. 

(r)  Moo.  368. 

(t)  Viner  "  Uses,"  201 ;  1  Sand. 
Uses,  4th  ed.  81 ;  and  see  Botdd  t. 


Wyntton^  sup.;  and  MUdmay's  case, 
sup* 

(a)  See  Lady  Burg's  case,  Moo. 
602 ;  Rex  v.  The  Earl  of  Nottingham^ 
Lane,  42. 

(6)  Uses,  90,  Sug.  ed. 

[66] 
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CHAP.  II.      reserved  by  a  bargain  and  sale;   and  in  Popham  (c),   that  it 
cannot  be  limited  (d). 


As  to  the  prin-       [67.]  The  doctrine,  with  reference  both  to  covenants  to  stand 
cisions  in  both    seised,  and  to  bargains  and  sales,  seems  in  many  respects  somewhat 

A'    '    ' 

aiviwon*.  strict;  for,  not  to  mention  other  cases,  as  the  powers  generally 

contained  in  a  marriage  settlement  are  for  the  benefit  of  the 
parties  claiming  in  respect  of  the  marriage,  it  might  be  thought 
that  they  might  have  been  supported;  and  so  it  might  be  con- 
sidered that  any  power  that  operated  in  substance  for  the  benefit 
of  a  person  within  the  consideration  of  a  bargain  and  sale,  might 
have  been  deemed  valid  (62).  Formerly,  however,  powers,  and 
even  those  of  a  general  nature,  appear  to  have  been  viewed  in 
the  light  of  bare  nominations  (499),  though  in  many  cases  they, 
in  £Eu;t,  confer  the  substantial  ownership.  Any  speculations  upon 
these  points,  however,  can  be  of  little  practical  importance. 


As  to  relief  in 
equity. 


[68.]  It  may  be  lastly  noticed,  that  some  powers  at  least, 
though  defectively  raised  by  covenants  to  stand  seised,  or  bar^* 
gains  and  sales,  may  be  supported  in  equity,  at  any  rate  under 
certain  circumstances.  This  seems  to  be  clear  upon  principle, 
though  the  authorities  found  on  the  point  are  few,  and,  as  to  the 
grounds  of  their  determination,  somewhat  obscure. 


[69.]  Piffofs  case  (e)  is  too  loose  a  note  to  be  relied  on  as  to 
the  doctrine  of  equitable  relief.  We  may  refer  generally  to 
some  other  cases  (/*).  Perhaps  in  most  of  the  cases  previously 
cited,  equity  would  have  relieved. 


(c)  81,  in  Chudlei^h's  case. 

(<0  And  see  2  Sand.  Uses,  52,4th  ed. 

{€)  Caiy,41. 

(/)  Prince  or  Price  v.  Green,  cit. 
in  Miller  or  Wilner  v.  Kendrick,  Nels. 
115,  1  Ch.  Ca.  161;  also  in  Smiih  v. 
Askt(my   1    Cli.   Ca.  263,   1   Freem. 


308;  also  in  Bath  v.  Mountague,  3 
Ch.  Ca.  9] ;  and  Toth.  84,  ed.  1820, 
No.  64,  "  Estotes ;"  ScamhUr's  case, 
Toth.  102,  No.  74,  "  Fines;"  WUner 
or  Milner  v.  Kendrick,  1  Ch.  Ca.  159, 
Nels.  113;  see  the  Countess  of  Ox- 
ford's case  (2828) ;  Lex.  Prot  301. 
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[70.]  In  Cros9  v.  Famtenditck  (^),  the  instrument  operated  as       <^"^P'  "• 
a  covenant  to  stand  seised  by  a  sort  of  accident;  the  settlor 
having  covenanted  to  convey  by  a  certain  day,  and  in  default  of 
suck  conveyance  having  covenanted  to  stand  seised*     Under  a 
proper  conveyance  the  power  would  have  been  good. 

[71.]  Warwick  v.  Gerrard  (62),  may  indeed  have  involved  the 
point  elsewhere  (551)  noticed  on  the  doctrine  thrown, out  by 
Lord  Hardtmcke^  in  PecLcock  v.  Monk.  The  appointee  was  not  a 
meritorious  object ;  however  the  principal  case  may  perhaps  have 
been  more  in  favour  of  the  appointment;  the  relative,  even  if 
heir,  not  taking  as  such,  but  under  a  direct  limitation,  subject  to 
a  power  evidently  intended  to  be  reserved. 

3. — Copyhold  Assurances, 

[72.]  There  has  been  a  considerable  difference  of  opinion,  how  G®'^®"^'  <l"^** 
£ur  lands  of  copyhold  tenure  admit  at  law  of  future  or  shifting 
uses,  or  powers  (a) ;  that  they  admit  of  them  to  a  certain  extent 
has  never  perhaps  been  doubted,  since  powers  of  sale  in  wills 
appear  in  various  cases^  old  and  modem ;  and  that  might  seem  in 
a  great  degree  to  determine  the  question  generally. 

[73.]  It  noight  be  difficult  to  raise  any  substantial  distinction 
between  surrenders  operating  at  once,  and  surrenders  to  the  use 
Qf  a  will,  and  completed  by  a  will,  since  wills  of  copyholds,  by 
virtue  of  a  surrender,  appear  to  operate  rather  as  declarations  of 
uses  on  surrenders  tiiao  as  wills  (&).  The  question  is  not  one  of 
construction,  as  how  £ar  surrenders  operating  at  once  are  to  be 
construed  as  deeds,  and  wills  as  wills,  but  involves  a  question 
of  law,  whether  surrenders  to  be  made  to  future  uses,  or  with 
shifting  uses,  or  powers,  are  valid. 


(9)  (63);  see  1  Freem.  308,  in 
Swiih  V.  AshUm, 

(a)  Feame's  Bemis.  276,  Butl.  ed. ; 
1  WaL  Cop.  303,  2d  ed.;  Sand,  on 


Cop.  Suit.  ;   1  Scriv.  Cop.  185 ;  Gil. 
Ten.  260,  Watk.  ed. 

(6)    See  Gil.   Uses,  71,  Sug.  ed. 
(516.) 
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[74.]  A  distinction,  however,  has  been  made  (c)  between 
future  uses,  or  powers,  operating  to  defeat  the  old  estate  of  the 
surrenderor ;  and  shifting  uses,  or  powers,  operating  to  defeat  new 
vested  estates,  under  the  surrender.  If  the  point  depended  on 
this,^  in  many  cases  the  limitations  might  be  construed  to  be  con- 
tingent, in  order  to  preserve  the  power  (2779). 


Baddington  v. 
Abemethy. 


[75.]  The  general  subject  was  very  elaborately  argued  in 
the  recent  case  of  Boddiryton  v.  Abemethy  (cf),  arising  on  a  sur- 
render to  uses,  in,  as  it  would  seem,  strict  settlement,  with 
powers  of  sale  and  exchange  (e) ;  and  the  Court  of  King^s  Bench 
certified  in  favour  of  the  title.  No  observation  fell  from  the 
Court,  and  the  precise  limitations  on  which  the  power  operated, 
do  not  appear;  but  it  seems  understood  that  the  case  goes  to 
shew  that  new  vested  estates  may  be  defeated  by  a  shifting  use, 
or  power.  In  the  above  case,  in  addition  to  an  execution  of  the 
power,  there  appears  to  have  been  a  surrender  by  the  tenant  for 
life,  &c. ;  perhaps  upon  the  same  groimd  that  in  the  case  of  free- 
holds, a  conveyance  is  "usually  taken  of  the  interests,  so  &r  as 
they  can  be  got  in  (f).  The  surrender,  however,  seems  to  have 
been  first  made  to  the  use  of  the  trustees,  a  subsequent  surrender 
having  been  taken  from  them.  The  report  is  not  very  clear  as 
to  these  surrenders;  the  only  point  argued  was  as  to  the  power. 


Poweniu  wills.       [76.]  The  cases  in  the  books  on  powers  of  sale,  in  wills,  are 

very  numerous  (y).  In  general,  the  estate  seems  to  have  been 
left  to  descend ;  but  Bateman  v.  Bateman  may  have  been,  to  a 
certain  extent  at  least,  an  exception ;  the  report,  however,  is  very 
short.  The  discussion  has  been  commonly  on  other  questions; 
and  in  Holder  v.  Preston^  where  the  point  was  a  good  deal  en- 


(c)  Sug.  note  to  Gil.  Uses,  352. 

(cO  6  B.  &  C.  776. 

\e)  See  2  Ca.  &  Op.  (M ;  aDd^6e/v. 
Heathcotcy  2  Ves.  ju.  98,  4  B.  C.  C. 
278;  see  in  Sug.  note  to  Gil.  Uses, 
352. 

{/)  See  Sug.  note,  mp. 

(^)  Anon.  Godb.  46 ;  S.  C.  it  seems 


nom.  Bright  v.  Hubbard,  Cro.  £liz. 
68;  Blatch  v.  Wilder,  1  Atk.  420; 
Bateman  v.  Bateman,  1  Atk.  421 ; 
Holder  d.  Sulyard  v.  Preston,  2  Serj. 
Wils.  400 ;  Elivin  v.  Elwin,  8  Ves. 
547;  seeFeame'sP.  W.  312;  Beal 
V.  Sfiepherd,  Cro.  Jac.  199;  White 
V.  Vitty,  2  Russ.  484,  4  Huss.  584. 
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tered  into,  the  dispute  was  on  the  part  of  the  lord,  who  required      chap.  ii. 
the  donee  of  the  power  to  be  admitted,  and  to  pay  a  fine.  '^ 

[77.]  In  Doe  v.  Barthrop  (833),  under  a  devise  to  trustees  for, 
as  it  was  held,  tlie  life  of  a  woman,  or  in  fee  determinable  with 
her  life,  and  then  as  she  should  appoint  by  will,  and  in  default 
of  appointment  to  her  heirs,  the  power  was  deemed  good ;  the 
ultimate  limitation,  however,  was  contingent  In  Spring  v. 
BUes  (A),  where  there  was  a  power  to  appoint  to  relations,  the 
reversion  seems  to  have  descended;  and  in  Beid  v.  Shergold {i)^ 
the  power  seems  to  have  been  deemed  an  equitable  one,  the 
trustee  taking  the  legal  estate. 

[78.]  In  Bex  v.  the  Marquis  of  Stafford (k)^  a  power  in  favour 
of  issue  seems  to  have  been  created  with  limitations  in  default 
of  an  appointment,  and  no  objection  was  taken  to  the  power. 

[79.]  In  several  cases  which  have  arisen  on  surrenders  ope- 
rating at  once,  and  settling  the  property  on  children  subject  to 
a  power  of  appointment  in  their  favour,  the  powers  have  been 
treated  as  good  (/).  Lord  Kensington  v.  Mansell^  was  before 
l^rA'Ettenborough^  Lord  Eldorij  and  Lord  Erskine^  in  its  several 
different  stages,  but  no  question  as  to  the  validity  of  the  power 
was  started.  In  Doe  d.  Harman  v.  Morgan  (m),  it  appears  to 
have  been  considered,  though  it  was  unnecessary  to  decide  the 
point,  that  a  surrender  of  copyholds  to  the  use  of  the  surrenderor 
for  life,  and  then  to  the  use  of  such  persons,  &c.,  as  he  should, 
by  deed  or  will  signed,  &c.,  appoint,  with  reversion  to  himself 
in  fee,  was  good :  it  will  have  been  noticed,  however,  that  here 
the  old  reversion  remained. 

[80.]  Taylor  v.  Phillips  (517),  and  Driver  v.  Thompson  (515), 


(A)  (1057) ;  see  Griffith  v.  Harrison 
(1566). 
(t)  10  Ves.  370. 
(k)  7  East,  521. 
(/)  Hoe  d.  Buxton  v.  Duntj  2  Serj. 


Wils.  336 ;  Lttrd  Kensington  v.  Man- 
selly  13  Ves.  240 ;  and  see  Ingram  v. 
Ingram  (702). 

(w)  7  T.  R.   103;   see  Cotton  t. 
Layer  {\7M). 
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CHAP.  11.       appear  to  have  been  ordinary  surrenders  to  the  use  of  wills, 
except  that  the  surrenders  were  made  by  femes  covert. 

As  lo  the  fine.         [81.]  In  some  cases,  questions  of  difficulty  may  occur  under 

powers,  as  to  the  fine  payable.  Lord  Kensin^ston  v.  ManseU  arose 
on  a  dispute  as  to  the  fine.  The  general  doctrine  with  reference 
to  successive  limitations  for  life,  &c.,  appears  to  be,  that  the 
appointee  takes  in  remainder  (1480),  and  that  the  tenant  for 
life's  admittance  is  his  (n).  How  far  successive  general  powers 
may  be  admissible,  as  in  the  common  case  of  limitations  of  free- 
holds, to  bar  dower,  or  what  their  effect  might  be  as  to  fines, 
may  deserve  consideration  (1391). 


(n)  See  Doe    v.   Barthrop,    *up.; 
Lord  KeruingUm  v.   ManseU^  s^p-; 


Gil.  Uses,  352,  Sug.  note. 
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CHAP.  III. 

SEC.  I. 

[82.]  As  observed  by  Sir  E.  Sugden  (a),  "  no  precise  form  of 
"words  (ft)  is  necessary"  to  the  creation  of  a  power;  his  reason,  lar  form  is  not" 
that  they  "  are  mere  declarations  of  trust,"  is  clearly  (5),  however,  "^^""y- 
not  satisfiftctory :  indeed  Sir  £.  Sugden  immediately  afterwards 
refers  to  *'  common  law  authorities,  created  either  by  will  or  deed," 
as  subject  to  the  same  rule.  If  it  be  necessary  to  assign  any 
reason,  the  true  one  seems  to  be  that  which  (speaking  generally, 
and  subject  to  some  qualifications  as  to  words  of  limitation,  &c.) 
is  common  to  all  provisions,  whether  in  wills  or  in  deeds,  that  a 
party  is  allowed  to  express  his  intentions  in  any  form  he  may 
see  fit 

[83.]  In  Read  &  Nashua  case  (c),  a  man  devised  to  his  son  for  life^ 
with  remainder  to  his  first  and  other  sons  successively  in  tail^  &c. ; 


(a)  97. 

(6)  See  Bp,  of  Oxon,  v.  Leightoh, 
2  Vera.   376;   and  see   (121)  &c.  ; 


(2521)  &c.;  White  v.  Ft«y,  2  Russ. 
484,  4  Russ.  584. 
<c)  1  Leonard,  147. 

[83] 
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Recital. 


there  followed  a  proviso  that  if  liis  son  should  make  alienations, 
discontinuances,  &c.  (103),  whereby  the  premises  could  not  go 
according  to,  the  will,  "  otherwise  than  for  jointures  "  for  a  wife's 
life,  "  or  leases  for  twenty-one  years,  &c»,  at  the  old  rent,"  then  tlie 
estate  should  be  forfeited ;  and  it  appears  to  have  been  considered 
that  these  informal  words  created  powers  to  jointure  and  to  lease. 
In  M(nm0oi/s  case  (2133),  the  parties  were  tenants  in  tail. 

[84.]  Tliat  a  power  may  be  created  by  a  recital  (1371)  or 
preamble  in  an  instrument  is  clear;  but,  where  a  settlement  con- 
tains a  substantive  power,  the  execution  of  which  is  to  be  accom- 
panied by  certain  formalities,  it  appears  equally  clear  that  a  recital 
of  the  intention  to  reserve  or  limit  a  power  generally,  the  recital 
mentioning  no  formalities,  will  not  be  deemed  to  create  an  in- 
dependent power,  so  as  to  relieve  the  party  from  a  compliance 
with  the  formalities  (d). 


The  word 
**  asftigns." 


[85.]  In  Tapner  d.  Peckham  v.  Merlott  (e),  where  there  was  a 
limitation  to  the  use  of  ^Hhe  heirs  and  assigns  for  ever,"  of  a  party 
taking  no  estate  of  freehold,  and  not  being  the  settlor,  an  opinion 
was  thrown  out  by  Willes,  Lord  C.  J.,  that,  perhaps,  the  word 
^'assigns"  might  be  sufficient  to  create  a  power  of  appointment. 
The  question  seems  to  be,  whether  such  a  limitation  can  be 
deemed  equivalent  to  limitations  to  such  uses  as  the  party  shall 
appoint,  and  in  defetult  of  an  appointment,  to  his  heirs. 


[86.]  In  the  somewhat  intricate  case  of  the  Attomey^General 
V,  Vigor  (f),  where  an  estate  appears  to  have  been  directed  to  be 
settled,  afier  the  decease  of  a  party,  to  the  uses  declared  of  another 
estate,  which  uses  included  a  limitation  to  the  use  oi  the  party,  his 
heirs,  and  assigns,  it  would  seepi  to  have  been  considered  that  the 
property  in  equity  stood  limited  as  the  party  should  appoint,  and 


(<2)  See  Fitzgerald  v.  Lord  Faiicon- 
berg  (871). 
(e)  Waies,  177,  7  Mod.   297;  see 


Smith  T.  Maidand^  1  Ves.  ju.  302. 
(/)  8  Ves.  266. 
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in  default  of  an  appointment,  to  his  right  lieir.     The  case  was  a      cUkv.  in 
peculiar  one. 


SEC.   I. 


[87,]  The  general  question  may  be  somewhat  nice  (2477).  In 
Tapner  v.  Merlott,  it  is  probable  that  the  words  were  inserted 
without  any  idea  of  their  conferring  a  power  of  disposition,  though 
ihefee  may  have  been  meant  to  be  vested  in  the  party,  and  not 
in  the  heir,  as  a  purchaser.  It  appears  clear,  however,  that  the 
word  ^^  assigns,"  may  in  some  cases  create  a  power.  In  the  above 
case,  had  the  limitation  been  simply  to  the  ^'assigns  for  ever"  of 
the  party,  perhaps  the  case  could  have  admitted  of  no  doubt 

[88.]  It  seems  never  to  have  been  contended  that  a  deme  to 
a  person  and  ^^  his  assigns^^*  gives  any  power  in  addition  to  the 
life  estate  which  those  words  (g)  create. 

[89.]  We  may  here  notice,  that  where  by  a  will  an  estate  is  Codicil,  &c. 
settled  in  strict  settlement,  powers  being  limited  to  the  persons 
for  the  time  being  intitled  under  the  will,  and  subsequently 
a  codicil  is  made,  containing  limitations  to  others,  perhaps,  in 
general,  the  powers  will  extend  to  the  new  takers.  Sometimes  the 
codicil  may  merely  vary  the  order  in  which  the  former  parties  are 
to  take,  and  there  the  case  may  be  much  stronger.  The  point 
seems  to  have  been  discussed  in  Forster  d.  the  Earl  of  Anglesey 
V.  Graham  (A),  which,  however,  was  a  particular  case. 

[90.]  Cases  very  similar  may  occur  under  the  exercise  of  a 
power  of  revocation  and  new  appointment,  contained  in  a  settle* 
ment  (i).  Much  must  depend  upon  the  particular  wording. 
Sometimes  the  powers  are  expressly  revoked, 

[91.]  Where  one  estate  is  settled  by  words  of  reference  to  the  Accumulative 
uses  of  another,  sometimes  an  express  provision  is  found  that 


{9)  Co.  Litt.  9  . 

(A)  2  Stra.  961 ;  2  Bam.  K.  B.  .341, 
428. 


(t)  See  Wigsell  v.  Smilh,  I  S.  &  S. 
321. 


Vol:  i.  d  [91] 
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neither  the  jointure,  rents  charge,  and  portions,  directly  charged 
on  the  first  estate,  nor  the  charges  to  be  introduced  under  powers, 
shall  be  doubled  or  increased.  This,  however,  in  general  appears 
to  be  unnecessary,  whether  the  two  estates  are  settled  by  the 
same  or  by  different  instruments,  or  by  the  same  or  different 
parties  (k) ;  the  two  estates  appear  merely  to  become  a  common 
fund,  to  answer  the  charges  originally  either  made  or  authorized 
to  be  made.  Sometimes  powers  authorize  the  creation  of  a 
jointure  to  the  extent  of  a  moiety,  or  a  certain  portion  of  the 
estate  (/) ;  in  such  cases,  and  in  cases  depending  upon  like  prin- 
ciples, there  may  be  a  difference,  though  much  may  depend  upon 
the  wording  of  the  clause  of  reference. 


[d2.]  In  Wigsell  v.  Smith  (m),  a  former  settlement  seems  to 
have  been  revoked  or  varied  as  to  a  part  of  the  estates,  the  par- 
ticular part  of  the  estates  being  newly  settled,  and  the  uses  being 
altered  in  some  degree;  and  new  powers  were  introduced,  not  by 
reference,  but  in  express  words;  but  it  was  held  that  a  power  of 
jointuring  was  not,  under  the  circumstances,  accumulative. 


As  to  a  limita- 
tion to  preserve 
contingent  re* 
maioders. 


[93.]  Sir  E.  Sugden  (n),  in  a  passage  apparently  somewhat 
obscure,  observes,  ^'  sometimes  in  a  power  to  appoint  a  life  estate  it 
^^  is  necessary  to  authorize  a  limitation  to  trustees  to  preserve- con- 
^^  tingent  remainders  in  the  instrument  creating  the  power,  <^ 
*^  which  the  life  estate  is  to  take  precedence;  this  should  always  be 
"  attended  to/'  With  reference  to  a  power  to  appoint  a  life  estate, 
simply^  it  seems  difficult  to  see  when  this  can  be  necessary ;  how- 
ever, if  a  new  limitation  to  preserve  contingent  remainders  be 
necessary,  in  consequence  of  the  insertion  of  a  new  life  estate,  the 
introduction  of  it  should  not,  of  course,  be  left  at  the  option  of 
the  donee  of  the  power,  but  should  be  made  a  condition  to  the  due 
exercise  of  the  power,  if  a  better  method  cannot  be  discovered  by 


(k)  See  Evelyn  v.  Eveli/n  (2532) ; 
and  see  WiUiams  v.  Willianuj  1  B.  C. 
C.  153. 

(Q  See  Blackhom  ?.  Edgleyy  1  P. 


WmB.  604. 
(m)  1  S.  &  S.  321, 
(n)  141. 
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a  (firect  and  original  limitation.  The  reason  assigned  in  Veiiahles 
V,  Morris  (o),  (in  connexion  with  the  citation  of  which  case  the 
above  passage  occurs,)  for  trustees  under  a  limitation  to  them  and 
their  heirs,  followed  by  a  general  power  of  appointment,  taking 
the  whole  inheritance,  namely,  in  order  that  they  might  pre- 
serve any  contingent  remainders,  which  might  be  limited  under 
the  power,  does  not  appear  very  satis&ctory,  since  the  donee  of 
a  general  power  is  of  course  fully  competent  to  create  new  estates 
for  that  purpose. 


CHAP.  III. 
SEC.  I. 


SECTION  II. 


OF    POINTS   RELATING   TO   THE   STATUTE    OF   USES. 


[94.]  We  may  here  briefly  notice  a  few  points  as  to  the  forms 
of  powers  on  which  the  Statute  of  Uses  bears ;  as — 


CHAP.  III. 
SEC.   II. 


L— 
2.- 


Where  the  Grantee  may  take  at  Common  Law  (95). 

As  to  Devises  to  Uses  (100). 

Technical  matters  relating  to  the  Statute  of  Uses  (103). 


1. — Where  the  Grantee  wxiy  take  at  Common  Law. 

[95.]  It  has  been  a  subject  much  discussed  (a),  whether  on  a 
conveyance  to  and  to  the  use  of  a  party,  a  power  reserved  to  the 
grantor  to  revoke  the  use,  or  so  called  use,  is  good;  and  upon  a 
like  ground  questions  have  been  raised  as  to  the  validity  of  a 


(o)  7  T.  R.  342,  438 ;  see  Medlicott 
r,  Jartin^  2  Brod.  &  B.  632,  6  Moo. 
I;  Doer.  Hicks,  7 T. R. 437 ;  Curttt 
r.  Prkey  12  Ves.  100;  Wykham  v. 
WykJum,  18  Ves.  422 ;  Doe  v.  Bar- 
throp  (833) ;   Colmore  v.  Tyndall,  2 


Y.  &  J.  606 ;  1  Jar.  Pow.  Dev.  230,  n. 
(a)  1  Sand.  Uses,  155, 4th  ed.;  Sug. 
126;  and  see  note  1,  (VI.)  to  Co.  Litt. 
271i>;  2  Pres.  Con.  481 ;  3  Pres.  Con. 
270 ;  Pres.  WatL  126" ;  I  Pres.  Ab. 
142,  309;  3  Pres.  Ab.  125, 246. 

2  [95] 
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Power  of  revo- 
catioD. 


Power  of  ap- 
pointmeDt. 


power  of  appointment  limited  to  the  grantee  to  overreach  the 
use,  or  so  called  use.  The  objection  is,  that  the  use  declared 
on  the  seisin  is  not  a  use  executed  by  the  Statute,  tliat  the 
grantee  is  in  by  the  common  law,  and  that  the  seisin  cannot  be 
revoked  or  overreached ;  and  further  that  there  cannot  be  a  use 
on  a  use.  But  it  would  seem  that  all  this  may  be  admitted,  and 
still  the  power  of  revocation  in  the  one  case,  and  the  power  of 
appointment  in  the  other,  held  good. 

[96.]  As  to  the  power  of  revocation,  it  seems  clear  that  before 
the  Statute  of  Uses  a  conveyance  might  have  been  made  to  a 
man  to  his  own  use,  or  for  his  own  benefit,  with  a  provision  that 
on  the  grantor  declaring  his  mind  to  that  effect,  the  grantee  should 
hold  in  trust  for  him ;  that  in  other  words  the  grantee's  beneficial 
interest  should  cease,  and  the  grantor's  be  restored.  If  so,  it 
does  not  appear  that  there  is  any  thing  in  the  Statute  of  Uses  to 
prevent  its  operating  in  favour  of  the  gp'antor  on  the  exercise  of  the 
power  of  revocation.  There  appears  to  be  no  more  difficulty  in 
a  use  being  declared  in  a  certain  event  in  fitvour  of  the  grantor, 
than  in  a  certain  event  in  favour  of  a  stranger,  leaving  the  grantee 
tlie  beneficial  ownership  in  the  mean  time;  and  surely  it  could 
never  be  contended,  that  a  contingent  limitation  to  a  stranger  to 
arise  out  of  the  seisin  of  the  grantee,  would  be  bad. 

[97.]  As  to  the  power  of  appointment  in  the  grantee,  a  diffi- 
culty of  another  kind  has  been  suggested  by  Mr.  Preston^  that 
before  the  Statute  of  Uses  such  a  set  of  limitations  could  not 
exist;  that  a  conveyance  could  not  be  made  for  any  practical 
purpose  to  a  man  to  such  uses  as  he  should  appoint,  and  in  de- 
fault of  an  appointment  to  his  own  use ;  that  the  power  would 
be  wholly  nugatory.  But  even  conceding  this,  it  may  not  follow, 
that  since  the  Statute  such  a  limitation  may  not  prevail.  This 
objection  of  Mr.  Preston^s,  if  tenable,  might  be  thought  to  apply 
very  much  to  cases  where  a  stranger  is  the  grantee;  and  also  to 
.the  ordinary  limitations  to  bar  dower,  particularly  where  the 
grantee  is  the  donee  of  the  power,  and  that  notwithstanding  the 
trustee's  interposed  estate. 
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[98.]  Upon  the  whole,  without  adopting  Sir  E.  SugdetHs  gene- 
ral reasoning,  the  writer  concurs  with  him  in  thinking  that  Lord 
Coke^  upon  whose  observation  (J),  variously  considered  by  old 
authors  (c),  the  doubt  has  been  suggested,  had  not  in  view  the  case 
put  by  Mr.  Sanders  ;  and  that  the  power  of  revocation  in  the  one 
case,  and  the  power  of  appointment  in  the  other  and  analogous 
limitations,  for  the  objection  might  prevail  in  a  variety  of  cases, 
are  good.  Indeed,  Sir ^.  Sugden  (d)  cites  a  recent  case  (e),  in 
which  it  appears  that  such  a  power  of  appointment  was  deemed 
vaHd  (/). 


CMAP.  III. 
SEC.  II. 

Conclusion. 


[99.]  If  Mr.  Sanders^ 8  objection  were  tenable,  it  might  too 
perhaps  apply  to  the  ordinary  limitations  to  bar  dower  (^),  though 
that  gentleman  (h)  appears  to  take  a  different  view. 


2. — As  to  Devises  to  Uses, 

[100.]  We  may  here  notice  a  question  which  has  been  much 
agitated,  whether  the  Statute  of  Uses  ever  operates  on  limitations 
by  devise,  either  limitations  of  a  direct  nature,  or  limitations 
arising  under  powers.  At  this  day,  indeed,  it  seems  considered 
clear  that  the  Statute  may  so  operate ;  and,  perhaps,  it  may  be 
thought  singular  that  any  doubt  should  ever  have  arisen  on  the 
subject;  it  is  difficult  to  discover  the  weight  of  the  alleged  ob- 
jections. 

[101.]  There  is  nothing  in  the  question  peculiar  to  powers; 
though,  as  justly  observed  by  Sir  E.  Stiff  den  (i),  the  effect  of 
powers  created  by  devise  may  be  very  different,  according  ad 


(h)  Co.  Litt  237«. 

(c)  Shep.  Touch.  525 ;  Gil.  Uses, 
313,  Sng.  ed. ;  2  Fon.  £q.  160, 5th  ed. 

{d)  133. 

(e)  Moreton  r.  Lees;  see  5  Mad. 
318,  in  Ray  v.  Pumf. 

(/)  See  also  Bird  v.  Christopher j 


Sty.  389 ;  Sir  Ralph  Bovet/^s  case,  1 
Veutr.  194 ;  3  Keb.  6,  nom.  White  v. 
Drake ;  Rich  v.  Beaumont j  6  B.  P.  C. 
152,  8vo  ed. 

{(;)  Co.  Litt.  22» ;  3  Pr.  Con.  270. 

(A)  2  vol.  Uses,  141",  4th  ed. 

(i)  139,  and  sec  204. 
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CHAP.  II.      tliey  operate  or  not  under  the  Statute  of  Uses.     It  may  be  suf- 
^^^'  "•        ficient  to  refer  to  the  writers  on  the  subject  (A). 


[102.]  Devises  in  strict  settlement  are  frequently  made,  as 
suggested  by  Sir  JB.  Sitgden  (Z),  "  to  the  uses  after  expressed,'' 
without  any  seisin  being  created  to  serve  the  (so  called)  uses. 
That  the  limitations  thus  created  are  not  uses  in  the  legal  and 
technical  sense,  seems  perfectly  clear  (m) ;  it  seems  more  advis- 
able therefore,  not  to  term  them  such  in  any  part  of  the  instrument. 

3. — Technical  matters  rehiing  to  the  Statute  of  Uses. 

"  &h°i?*  ^T^*       [103.]  Popham,  in  delivering  his  opinion  in  ChudleigKs  case  («), 
seised/*  &c.       states,  that  where  a  feoffment  M^as  made  to  the  use  of  one  for  life, 

with  remainder  over,  and  an  express  restriction  ^as  to  alienation 
(83),  with  power  to  the  tenant  for  life  to  make  leases,  it  was  much 
doubted  whether  the  power  was  good  without  words  that  the 
feoffee  and  his  heirs  should  stand  seised  (2057)  (2080)  (2182) 
to  the  uses  to  be  limited.  "  The  ground  of  the  doubt  is  not  stated; 
but  it  is  presumed,  and  particularly  from  the  context,  that  it  must 
have  been  on  the  supposition  that  the  parties  might  have  intended 
that  the  uses  to  be  limited  under  the  power  should  arise  out  of 
the  uses  directly  limited,  and  not  out  of  the  original  seisin ;.  or 
that  the  power  should  overreach  or  supersede  the  original  seisin ; 
either  of  which  intentions  would  be  contrary  to  law.  Such  a 
construction  of  an  instrument  would  seem  somewhat  extraordi- 
nary. As  noticed  by  Sir  E.  Sugden  (o),  the  insertion  of  such  a 
clause  is  ^'  at  this  day  wholly  unnecessary ;"  indeed,  pfobably  the 
point  was  never  very  seriously  urged:  in  many  very  early 
cases  (p)  the  omission  of  such  a  clause  has  not  been  adverted  to. 
Though,  as  observed  by  Sir  E.  Sugden^  the  practice  of  inserting 
such  a  clause  has  been  generally  discontinued,  it  is  common  in 


(*)  Bufl.  note  to  Co.  Litt.  27l^ 
(VIII.  1) ;  I  Sand.  Uses»  241,  4th  ed.; 
1  Jar.  Pow.  Dev.  209;  Sug.  134; 
Gil.  Uses,  366,  and  Sug.  note ;  2  Fon. 
Eq.  24,  6th  ed. ;  3  Pres.  Ab.  236. 

(0  139. 


(m)  Sand.  Uses,  sup.;  Pow.  Dct. 
tup, ;  Sag.  135. 
(n)  Popham,  81. 
(o)  98. 
(p)  See  Snape  v.  Turion  (3220). 
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4eeds,  and  also  in  wills,  where  a  seisin  is  created  to  serve  a  va-      chap.  m. 
rlety  of  limitations,  to  precede  the  limitations  by  a  general  clause  '. — ! — 


of  reference  to  all  of  them.  Thus,  after  a  conveyance  or  devise 
to  trustees  and  their  heirs,  we  find  the  words  '^  to  the  uses  upon 
*^  th«  trusts,  and  to  and  for  the  intents  and  purposes,  and  with 
^'  under  and  subject  to  the  powers,  provisoes,  and  declarations 
"  hereinafter  expressed,  declared,  and  contained,  of  and  concern- 
'^ing  the  same;"  a  clause  which,  in  general,  clearly  shows  that 
all  the  provisions  are  to  arise  out  of  the  original  seisin. 

[104.]  As  noticed  by  Sir  E.  Sugden  (j),  it  has  been  a  subject  ^s  to  the  words 
of  discussion  whether,  in  powers  to  lease,  sell,  exchange,  &c.,  the  way  ofiease/' 
donees  should  be  empowered  ^'to  lease,  sell,  exchange,  grant, 
"convey,"  &c.,  or  "  to  limit  and  appoint  by  way  of  lease,"  &c 
Sir  E.  Sugden  appears  to  consider  that  the  former  is  the  more 
modem  way,  and  the  latter  the  ancient  way.  This,  however,  is 
at  least  questionable.  Mr.  Bvder's  opinion  (r)  seems  to  be  dif- 
ferent, and  may  be  thought  to  be  the  correct  one.  In  the  argu* 
ment,  in  an  Anonymous  case  in  Moore  («),  there  is  a  reference 
to  the  common  case  of  a  proviso,  that  it  shall  be  lawful  ^'  to  make 
"  leases  or  to  demise,"  the  words  being  intended  ^^  of  limiting  a 
"use"  (2056).  Either  mode  is  clearly  sufficient  and  of  the  same 
effect;  though,  in  former  times  (2464),  doubts  seem  to  have 
arisen,  under  powers  to  ^'  convey,"  &c.,  in  some  cases,  whether 
new  uses  could  be  appointed,  and  in  other  cases,  whether  the 
old  uses  could  be  revoked.  As  the  point  seems  very  much  a 
matter  of  form,  it  is  not  worth  while  discussing  whether  ^^  both 
"  forms  are  accurate :"  it  may  not  follow,  however,  that  a  lease, 
exchange,  &c.,  effected  under  a  power,  is  to  all  purposes  an 
"  actual  lease  or  exchange,"  &c. 

[105.]  ,The  point  applies  not  only  to  powers  arising  under  a 
seisin  to  uses,  but  to  conunon  law  powers. 


(7)  98 ;  see  1  Sand.  Uses,  4th  ed. 
(r)  Note  (VII.  2)  to  Co.  Litt.  271*. 


(s)  61 J ;  and  see  Snape  v.  Turton, 
sup.;  Bp,  0/  Oxon.  v.  Leighton^  2 
Vera.  376. 
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SECTION  III. 


WHAT    IS    A    POWER,    AND    W^HAT   AN    INTEREST, 


[106^]  The  authorities  upon  this  subject  may  be  thus  treated 
of— 

1. — General  Cases. 

(a.)  GifU  "  to  the  discretion,"  or  ^^  at  the  disposal*' 
of  a  pei^son;  or  *'  as  a  person  shall  ap- 
point," &c.  (107). 

(b.)  Gifts  to  a  person,  with  a  Clause  of  Disposition 
superadded  (114). 

(c.)  As  to  the  effect  of  an  Express  Limitation  of  a 
Life  or  Partial  Interest  (121). 

(d.)  Special  Cases,  as  Daniel  v.Ublej,  &c.  (133). 

2. — Devises  to,  or  Atdkoriiies  vested  in.  Executors  (140). 

(yS)  Devise  or  direction  thai  Executors    "shall"   sell 
land  (143). 

(b.)  Devise  or  direction  tluit  the  land  "  shall  be"  sold 
by  Executors  (143). 

(c.)  Devise  of  land  "  to"  Executors,  to  sell  (144). 

(d.)  Devise  of  land  "  to  l>e  sold  by"  Executors  (146). 


1. — General  Cases. 

(a.)  Gifts  "to  the  discretion,"  or  "  at  the  disposal"  ofapet*son;  or 

"  as  a  person  shall  appoint,"  &c. 

[107.]  Sir  E.  Suffden  (a),  referring  to  wdlls,  observes,  "  it  is 
"  said  that  where  an  estate  is  given  absolutely,  witliout  any  prior 


(«)  99,  and  sec  88,  iOO. 
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"  limited  interest,  to  such  uses  as  a  person  shall  appovU^  ifwould  be  chap.  hi. 
"  an  estate  in  fee."  The  passage  appears  to  be  taken  from  Lord  .  ^^  ' 
Ahanley^s  reported  judgment  in  Langham  v.  Nermy  (A),  but  none 
of  the  cases,  or  at  least  the  reported  cases,  cited  by  Sir  E,  Sugden^ 
are  conceived  in  such  formal  terms,  and  it  is  not  very  probable 
that  any  such  case  should  occur ;  and  where  the  provision  refers 
to  a  disposition  by  deed,  will,  or  other  instrument,  such  a  con- 
struction would  be  still  more  difficult.  The  cases  seem  merely  to 
go  to  this,  that  a  simple  devise  or  bequest  ^^  to  the  discretion,"  or 
*^at  the  disposal"  of  another,  passes  an  interest,  just  as  if  in 
words  the  disposition  had  been  to  the  party^  at  his  discretion,  of 
at  his  disposal. 

[108.]  Thus,  in  Whiskon  v.  Cleyton  (c),  a  devise  in  remainder 
^'to  the  discretion"  of  another,  who,  it  seems,  had  no  prior  life 
interest,  was  held  to  pass  a  fee;  and  to  be  equivalent  to  a  devise, 
that  lands  shall  be  ^^  at  the  disposition  of  another,"  or  a  devise 
to  the  party y  "  to  give  and  sell  at  his  pleasure"  (rf),  or  "  to  do  with 
"  at  his  discretion."  But  it  seems  that  a  difference  of  opinion  has 
been  expressed  as  to  the  meaning  of  the  word  *'  dispose,"  undfer 
gifts  to  a  party  to  dispose  of  at  his  will  and  pleasure,  the  pre- 
vailing impression,  however,  being,  that  a  fee,  and  not  merely  a 
life  interest,  is  passed  (e). 

[109.]  Where  a  testatrix  gave  the  residue  of  her  goods  to  the 
disposal  of  two,  the  disposition  seems  to  have  been  considered  ias 
having  passed  an  interest,  and  not  created  a  mere  power  (f). 

[110.]  It  seems  clear,  that  if  the  disposition  were  required  to  Consent, 
be  with  the  consent  of  another,  this  circumstance  would  shew 
that  a  power,  and  not  an  interest,  was  meant  to  be  vested  in  the 


(h)  3  Ves.  470. 

(c)  1  Leon.  156. 

(<0  Sec  Co.  Litt.  O**;  2  Bam.  K.  B. 
11,  in  Goodiitle  t.  Petoe, 

(e)  See  1  Leon.  283,  in  Jenner  v. 
Hardie;  and  see  in  Daniel  v,  UUey 


(135);  Uefe  v.  Saftingst<me  {i^\)', 
and  6  Mod.  11 1 ,  in  Countess  of  Bridge- 
neater  v.  Duke  of  Bolton;  Tomlinson 
V.  DighUm  (132);  and  see  (547) 
(2522). 

(/)  Taylor  v.  Shore,  Tho.  Jo.  161. 
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(€ 


(( 


(( 


overrode  this  and  the  other  clauses,  and  without  reference  to  some 
other  particular  circumstances  in  the  case.  Lord  Erskine  said, 
in  Maskelyne  v.  Maskelyne^  it  might  have  been  argued  that  the 
disposition  must  have  been  intended  to  be  by  will,  and  that  with- 
out such  disposition  tlie  money  was  not  due,  for  if  the  property 
"  was  absolutely  his  own,  it  was  needless  to  insert  that  direction, 
^'.  that  he  might  dispose  of  it  by  will.  So  in  other  cases  that  have 
"  been  cited  it  might  have  been  argued,  that  by  the  frivolous  words 
"  introduced,  it  was  not  intended  to  give  the  absolute  interest,  as 
"  the  law  would  supply  that  power." 


[118.]  Maskelyne  v.  Maskelyne  appears  to  have  proceeded  on 
liobinson  v.  Dusgale  (o),  where,  however,  there  was  no  express 
gift  to  the  party.  In  this  case,  a  man  devised  lands  to  one  for 
life,  with  remainder  to  another  in  fee,  "  he,"  according  to  the 
report,  "paying  400/.,  whereof  200Z.  to  be  at  the  disposal  of  his" 
(it  seems  the  testator's)  "wife,  in  and  by  her  last  will  and  testa- 
"  ment,  to  whom  she  shall  tldnk  fit  to  ^ve  the  same."  The  wife 
having  made  no  disposition,  it  was  held  that  her  administrator 
was  in  titled  to  the  200/.;  in  other  words,  that  it  was  property. 
The  authority  of  this  case,  however,  seems  questionable  (^), 
though  the  remarks  in  Buckland  v.  Barton  may  be  open  to  ob« 
servation. 


As  to  gifts  over 
in  default  of  a 
disposition. 


[119.]  And  though  gifts  over  to  others,  in  default  of  a  dispo- 
sition (128),  usually  follow  powers,  and,  in  doubtful  cases,  may 
shew  that  a  power,  and  not  an  interest,  is  meant  to  pass,  it  ap- 
pears they  may  be  attached  to  an  interest,  or  that  property  may 
be  given  to  a  party,  and  if  he  do  not  dispose  of  it,  then  over. 


[120.]  Thus  with  reference  to  a  feme  covert^  in  Hales  v.  Mar^ 
gerum  (9),  a  testator  gave  to  his  executors  1000/.  consols^  in  trust 
"  for  the  sole  use  and  benefit "  of  his  daughter,  free  from  her 


(0)  2  Vera.  181 ;  see  Pitt  v.  Pelham 
(187);  BuU  V.  Vardy^  1  Ves.  ju.  270. 

{p)  See  2  II.  B.  138,  in  Buckland 
V.  Barton;  and  Sug.  105. 


(9)  3  Ves.  299 ;  see  Lhwnes  t.  Ttm- 
perouy  4  Russ.  334 ;  Fcame's  P.  W. 
305. 
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then  or  any  future  husband,  directing  her  receipt,  &c.,  for  th^ 
interest  should  be  good ;  and  when  she  should  die,  the  stock  was 
to  be  ^^  absolutely  in  her  own  power,  to  dispose  of  by  her  last 
'^  will  and  testament,  or  any  deed  or  writing  purporting  her  last 
'^  will  and  testament,"  notwithstanding  coverture,  &c. ;  ^^  but  in 
''  case  of  failure  of  any  such  disposition,"  then  he  gave  the  stock 
over.  The  stock  was  held  to  be  the  property  of  the  legatee,  and 
to  have  passed  by  general  words  in  her  will ;  and  the  case  has 
been  distinguished  from  the  cases  arising  with  reference  to 
general  dispositions  (1656),  on  the  ground  that  the  legacy  was, 
in  &ct,  of  the  nature  of  property  (r).  It  does  not  distinctly 
appear  whether  the  legatee  continued  a  feme  covert ;  if  she  did^ 
perhaps  the  judgment  might  be  supported  independently  of  tlie 
above  view  (1688). 


CHAP,  rifi 

ssc.  nil 


(c)  As  to  the  effect  of  an  Express  Limitaiion  of  a  Life  or  Partial 

Interest. 

[121.]  In  all  the  cases  which  we  have  hitherto  considered, 
there  has  been  no  express  life  interest  limited ;  the  limitation  of 
such  an  interest  must  naturally  have  a  considerable  effect  in  thfe 
construction  of  informal  dispositions.  Thus  though  a  gift  of  an 
estate  to  a  party,  "at  his  disposal,"  or  "at  his  discretion,"  ma:y 
pass  a  fee;  if  the  property  be  limited  to  him  for  life,  and  after- 
wards to  be  "  at  his  disposal "  or  "at  his  discretion,"  the  natural 
inference  seems  to  be  that  a  power  only  over  the  reversion  is 
intended  to  be  conferred,  and  this  whether  the  ultimate  interest 
be  intended  for  the  absolute  benefit  of  the  devisee,  or  for  the 
benefit  of  particular  objects. 

[122.]  In  an  Anonymoiis  case  (i),  a  man  deviled  to  his  wife  for 
life,  and  after  her  decease  she  to  give  the  same  to  whom  she 
would;  and  it  was  held  that  the  devisee   took  a  life   estate, 


(r)  Langham  y.  Nenny,  3  Yes.  469 ; 
Croft  w.  Slee^  4  Ves.  64  y  Nannock  t. 
//w/<m,  7  Vei.  400. 


(*)  3  Leon.  71,  pi.  108;  4  Leon. 
41,  pi.  110;  see  Bright  v.  Hubbard 
(76) ;  Doe  v.  Thorjey,  10  East,  437. 
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CHAP«  III.      with  a  power  over  the  fee,  and  this  on  account  of  the  express 
**^*  "'•      estate. 


[123.]  Jemwr  and  Hardies  case  {t)  occurred  shortly  after- 
wards. There  lands  were  devised  to  a  woman  for  life,  upon 
condition  that  she  should  not  marry ;  and  if  she  died  or  married, 
that  then  the  land  should  remain  to  another  in  tail ;  and  if  the 
tenant  in  tail  died  without  issue  of  his  body,  in  the  woman's  life 
time,  <^that  then  the  lands  should  remain  to  the  said  [woman],  to 
^^  dispose  thereof  at  her  pleasure,"  with  a  limitation  to  tiie  testator's 
sisters,  if  tiie  tenant  in  tail  survived  the  woman.  The  tenant  in 
tail  dying  witiiout  issue,  in  the  woman's  life  time,  it  was  held 
that  she  was  intitied  in  fee.  It  does  not  appear  who  the  devisee 
was,  or  whether  the  sisters  were  the  testator's  heirs,  or  how  the 
question  arose.  The  only  or  main  question  was,  whetiier  tiie 
devisee,  in  tiie  event  which  hi^pened,  took  more  than  an  absolute 
life  estate  (135)  (2050),  dbcharged  from  the  condition  as  to 
marriage. 

[124]  In  GoodtUk  d.  Pearson  v.  Otway  (tt),  there  was  a  devise 
to  a  woman,  the  testatar^s  heir,  for  her  life,  ^^  to  be  enjoyed  by 
^<  her  witiiout  molestation,"  [it  does  not  appear  whether  she  was 
tiien  married,]  and  after  her  death,  to  her  lawful  issue,  <and  if  she 
should  have  no  issue,  <^  that  she  shall  have  power  to  dispose 
^*  tiiereof  at  her  will  and  pleasure."  She  had  no  issue,  and  made 
a  will  during  coverture,  and  the  disposition  was  held  bad,  since 
she  had  a  fee  and  not  a  power.  The  Court,  according  to  the 
report,  which  is  an  imperfect  one,  relied  on  Jermor  and  Hardie^s 
case,  in  1  Leonard,  treating  tiie  case  in  3  &  4  Leonard,  as  not 
law.  It  can  scarcely  be  gathered  from  the  report,  whether  the 
Court  considered  that  the  devisee  was  tenant  in  tail,  or  tiiat  the 
issue  would  take  as  purchasers. 

Whether  the  [125.]  It  may  not  perhaps  be  clear,  tiiat  these  cases  can  be 

cases  can  he  v.         j  /  r         r 

recoDciled. 


if)  I  Leon.  283 ;  itee  Seal  v.  Shefh  I       (u)  2  Se^t.  Wilson,  6. 
herd^  Cro.  Jac.  199. 
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wholly  reconciled  with  each  other,  though  Sir  £•  Sngden  appears      chap.  m. 

to  think  they  oan(r);  at  all  events,  from  such  informal  disposi*       ^'^'  '"* 

tioDS,  it  seems  almost  in  vain  to  lay  down  any  general  rules  (w). 

As  observed,  however,  by  Sir  E,  Sugden^  the  case  in  3  &  4  Leo* 

nard  appears  to  be  clearly  a  binding  authority,  notwithstanding 

the  expressions  imputed  to  the  Court  in  Goodtitk  v.  Otway :  it 

has  been  recognized  in  various  cases  (x).     The  case  of  Jetmor 

V.  Bardie  may  be  distinguished  both  on  account  of  the  interme* 

diate  limitation  to  others  (a),  which  might  be  a  reason  for  a  fee 

not  being  at  once  given,  and  on  accoimt  of  the  words  limiting 

the  remainder,  {**  then  the  lands  should  remain  to  the  said" 

devisee  to  dispose,  &c.,)  which  clearly  appear  to  be  words  of 

gift    There  may  be  more  doubt  about  Goodtitk  v.  Otway  ;  at 

least  had  the  devisee  been  a  stranger  and  not  the  heir,  it  may 

be  thought  di£Bcult  to  consider  that  words  giving  ^^  power"  to 

dispose  of  the  reversion,  would  amount  to  a  gift  of  such  rever* 

sion.     Where  the  particular  estate  is  an  estate  tail,  since  such 

an  estate  may  subsist  with  the  fee,  the  implication  in  £avour  of 

a  power  may  not  be  so  strong  as  where  the  particular  estate  is 

for  life  only.     In  Goodtitle  v.  Otuoay^  it  seems  not  clear  whether 

the  devisee    took  for  life  or  in  tail,  though  Sir  JS.  Sugden  (h) 

appears  to  consider  that  the  estate  was  for  life  only. 

[126.]  As  noticed  by   Sir  E,  Sugden  (c),  where  the  devise  The  effect  of 
Kfeis  to  a  disposition  by  any  particular  instruments,  the  implica-  "wil]/'&c.,be- 
tion  is  much  stronger  in  favour  of  a  power  (111).  '°^  nsferred  to. 

[127.]  Thus,  in  the  case  of  Reid  v.  Shergold  {d)^  referred  to 
by  I&  E.  Suffden  (e),  there  could  be  no  ground  whatever  for 
doubt,  there  being  a  formal  power,  though  without  an  express 


W  103.  I       (c)  104. 


(v)  Sug.  104. 

(«)  Tondinmm  ▼.  DighUm  (132); 
ittid  Y.  Shergold,  10  Ves.  370 ;  Doe 
r.  TTiorleg^  10  East,  437. 

(a)  See  Sdth  t.  Seymour,  4  Russ. 
263. 

(h)  103. 


(d)  10  Ves.  370;  see  Nannock  t. 
HorUmy  7  Yes.  391;  and  see  F%th» 
V.  Bank  of  England^  13  Yes.  Ill, 
cited  in  Hixon  ▼.  Oliver;  and  see  13 
Yes.  463,  in  Bradleg  v.  WeUcoti; 
J<mei  T.  CWrry  (1653). 

(e)  103. 
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CHAP.  iif.  gift  in  default  of  appointment,  the  reversion  passing  under  a 

m?^     Iff  «... 

'  residuary  disposition.     That  case  arose  on  a  devise  of  copyholds 


in  trust,  as  it  was  held,  for  the  separate  use  of  a  woman  for  life, 
then  in  trust  for  that  woman's  daughter,  as  in  the  will  men- 
tioned ;  but  if  the  daughter  should  die  under  twenty-one,  which 
liappened,  then  the  estate  was  given  unto  such  persons,  &c., 
as  the  woman  ^^  by  her  last  will  and  testament,  by  her  duly 
^^  executed,  should  give  and  dispose  thereof."  The  question  was 
given  up  in  argument 

[128.]  Where  there  is  an  express  gift  over  (119)  in  default 
of  appointment,  the  point  is  of  course  still  more  clear  (f)i 

[129.]  And  here  it  may  be  noticed,  that  in  Smith  v,  Wheeler 
{1928),  which  arose  on  an  attainder  for  treason,  it  was  argued 
that  a  power  by  writing,  will,  &c.,  to  revoke  the  trusts,  &c.,  of 
leaseholds  assigpied  to  trustees  by  way  of  settlement,  was  equi* 
valent  to  a  trust  for  the  settlor;  but  it  was  held  clearly  other- 
wise :  indeed,  upon  the  authorities,  the  point  could  not  admit  of 
a  question. 

Limited  powers.       [130.]   The  above    cases   have    arisen   on  general  powers; 

various  cases  have  occurred  on  limited  powers ;  the  construction 
appears  to  be  generally  the  same,  and  that,  it  seems,  whether  the 
devisee  have  merely  the  option,  or  it  be  his  duty,  to  dispose  of 
the  estate  to  the  objects. 

[131.]  Thus  in  Liefe  v.  Saltingstone  (^),  where  a  testator  as  to 
a  certain  farm,  willed  and  bequeathed  it  ^^  to  my  wife  during  her 
"  natural  life,  and"  ["  after"  in  Carter}  "  by  her  to  be  disposed  of 
^^  to  such  of  my  children  as  she  shall  think  fit,"  it  was  held  tliat 
she  had  a  life  estate,  with  a  power  to  appoint  the  inheritance. 


•  (/)  Harington  v.  Harte^  1  Cox, 
131;  Standen  v.  Standm  (1636); 
Anderton  v.  Dawson,  15  Yes.  532; 
see  Bradley  v.  Westcott,  13  Ves.  446 ; 
and  see  Randal  v.  Hearle,  1  Ansl. 
124;   Sanders   v.    Franks j    2    Mad. 


Rep.  147. 

((/)  1  Mod.  189;  1  Freem.  149, 
163,  176;  Cart.  232;  2  Lev.  104; 
see  S.  C.  cited  1  P.  W.  164,  in  Tom- 
linson  v.  Dighton, 

[131] 
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[132.]    And  in   Tomlinson  v.  Dighton  (A),   which   was   very       chap.  m. 
fully  discussed,  the  like  doctrine  appears,  though  in  that  case       ^^^-  '"• 
it  may  not  have  been  strictly  necessary  to  determine  the  point : 
there  the  devise  was  to  the  testator's  wife  for  /i/e,  ^'  and  then 
"to  be  at  her  disposal,  provided  it  be  to  any*  of  my  children  if 
"living;  if  not,  to  any  of  my  kindred  that  my  wife  shall  please." 

(d.)  Special  Cases^  as  Daniel  v,  Ubley,  &c. 

[133.]  We  have  seen  (108)  that  a  devise  of  land  to  a  party 
(without  any  limitation  of  a  life  or  other  estate)  to  dispose 
thereof  at  his  will  and  pleasure,  or  with  the  like  words,  has  in 
general  been  deemed  equivalent  to  a  devise  in  fee.  But  some- 
times superadded  to  such  or  the  like  words,  are  further  words, 
shewing  the  intention  that  the  devise  is  not  for  the  absolute 
benefit  of  the  devisee,  but  of  the  devisee  and  others,  or  some- 
times of  others  only ;  and,  as  observed  by  Sir  E.  Sugden  (i),  yjevv.  "^  *"  * 
questions  have  arisen  in  some  such  cases,  '^  whether  the  devisee 
"  will  take  a  fee  simple  conditional,  or  an  estate  in  fee  upon  trust, 
"  or  an  estate  for  life,  with  a  power  to  dispose  of  the  inheritance." 
Sir  E,  Sugden^  after  citing  Daniel  v.  Ubley  (135),  and  an  Ano- 
nymaus  case f  in  TV.  Kelynge  {136)^  comes  to  the  conclusion  tliat  the 
better  opinion  in  general  is,  that  the  words  create  a  life  estate 
with  a  power  over  "  the  inheritance,"  whether  over  the  reversion 
only,  or  the  Tudiole  inheritance  does  not  appear ;  that  the  most 
objectionable  construction  is,  that  the  devisee  takes  a  fee  simple 
upon  trust ;  adding  as  to  the  third  view  that  what  in  many  cases 
formerly  might  be  deemed  devises  on  condition,  would  perhaps 
now  be  deemed  devises  upon  trust  * ;  thus  reducing  the  views 


(A)  1  P.  Wms.  149,  and  other  books 
(799);   and  see  exparte   Williams^  1 


J.  &  W.  89. 
(i)  100. 


*  Sir  E,  Sugdm^s  reference,  p.  100,  101,  to  the  Year  BQok,  49  E.  3, 16, 
pi.  10,  leads  to  Goodeheap^s  case,  'which  seems  not  to  have  involved  the 
point  Probably  some  other  reference  was  intended,  as,  perhaps,  the  case  in 
tbe  Book  of  Assizes  J  transcribed  .by  Littleton  ^  sect.  383:  see  Lord  Coke's 
Commentary,  236*. 
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CHAP.  III.  in  general  to  two.  Tlie  cases  found  upon  the  subject  are  few, 
^^^'  "'•  and  in  their  nature  very  di£ferent ;  and  the  wills  giving  rise  to 
the  questions,  are  extremely  informal;  and  the  reports  of  the 
principal  ease  (Daniel  v.  Uhley)  defective  and  contradictory;  so 
that  it  seems  in  vain  to  attempt  to  lay  down  any  rule,  or  perhaps 
to  say  with  any  confidence,  which  view  ^^  the  authorities"  most 
&vour;  no  two  dispositions  of  the  kind  will  probably  be  found 
exactly  alike.     To  consider,  however,  the  cases : — 

[134.]  The  first  case  that  has  been  discovered  is  an  Atumymmu 
ease,  of  which  a  short  note  appears  in  several  books  (j).  A  man 
devised  lands  <^  to  his  wife  to  dispose  and  employ  them  on  her- 
^^  self,  and  on  his  (or  her)  s<m  (or  sons)  at  her  will  and  pleasure ;" 
and  it  was  held  by  three  judges  that  she  took  in  fee ;  and  two  of 
them  considered  that  it  was  a  fee  conditional,  so  that  she  could  not 
give  the  estate  to  a  stranger,  but  might,  as  it  seems,  retain  it,  and 
permit  it  to  descend  (223).  It  does  not  appear  in  what  shape 
the  question  arose,  but  it  seems  probable  that  the  main  dispute 
was,  whether  a  mere  estate  for  life  or  an  estate  in  fee  passed.  Such 
a  case  seems  calculated  to  give  rise  to  a  variety  of  questi<ms  (A). 
The  case  is  cited  by  Peere  Williams^  in  his  argument  in  Tcndinr 
wa  V.  Dighton  (/),  and  by  Lord  EUenboraugh^  in  Doe  v.  Pearson 
(m),  as  the  case  of  a  condition  (n). 

[135.]  Daniel  v.  Ubley  followed,  a  case  very  much  discussed, 
and  reported  in  several  books  (o).  There  the  devise  was,  ''  I 
"  give  and  bequeath  to  Agnes  my  wife,  my  house,  &c.,  to  dispose  at 
*^  her  will  and  pleasure,  and  to  give  to  such  of  my  sons  she  thinks 
^'  best."  The  wife  married  again,  and  without  her  second  husband 
by  deed  and  livery  enfeoffed  the  second  son  in  fee.  The  heir  of 
the  eldest  son,  after  the  death  of  his  mother,  brought  an  ejectment 
against  the  heir  of  the  second  son;  but  all  the  judges  were  for  the 


(j)  Dal.  5S,  pi.  5;  Ow.  32;  Moo. 
57,  pi.  162. 

(k)  See  Fowler  ▼.  Hunter,  3  Y.  &  J, 
d06. 

(0  1  P.  Wms.  152. 

(m)  6  East,  181. 


(n)  SeeOMod.  lll.inthe  Countm 
of  BridgewaUr  v.  Duke  of  Bolion. 

(o)  Latch.  9,  39,  134  ;  Bend.  176; 
W.  Jo.  137 ;  Noy.  80 ;  S.  C.  cited  in 
Hele  y.  Green  (2050);  see  1  P.  W. 
152,  in  Tondinson  v.  Dighton. 
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defendant,  though  they  differed  as  to  the  grounds  of  the  judgment,  chap.  hi. 
eack  of  the  three  views  mentioned  by  Sir  E.  Sugden  having  been  ^^^'  "'• 
taken  during  the  progress  of  the  various  arguments.  With  respect 
to  the  view  of  a  fee  conditional,  it  was  urged  that  it  was  not  a  fee 
upon  a  positive  condition  to  give;  but  a  fee  with  liberty  to  alien  Fee  conditional, 
if  the  donee  chose,  with  a  condition,  however,  that  if  she  did  alien, 
then  she  ought  to  alien  to  one  of  her  sons ;  and  that  the  will  would 
be  performed  by  a  descent  being  permitted  to  the  eldest  son.  It 
seems  to  have  been  admitted  on  all  hands,  that  if  a  life  estate  with 
a  power  over  the  inheritance  was  created,  or  if  the  devise  was  in 
fee  upon  condition,  the  title  of  the  second  son  was  good,  since  the 
Jme^  though  covert^  was  competent  to  exercise  the  power  or  to 
perform  the  condition :  but  admitting  the  devise  to  be  in  fee  upon  Fme  covert, 
trust,  there  seems  to  have  been  a  difference  of  opinion  as  to  her 
capacity  to  convey,  during  coverture,  without  a  fine  :  however.  Trust. 
as  observed  by  Sir  E.  Sngden  (/>),  "  it  must  at  this  day  be  con- 
'^  sidered  clear,"  in  the  case  of  a  trust,  ^^  that  if  the  devisee  be  a 
'^  married  woman,  she  cannot  convey  without  a  fine,  because  the 
*^  law  will  not  advert  to  the  trust"  (q).  In  order  to  construe  the 
devise  to  create  a  life  interest,  with  a  power  superadded,  it  seems  Power, 
that  the  devise  was  divided  into  two  parts,  thus:  the  gift  to  the 
wife  ^^  to  dispose  at  her  will  and  pleasure,"  which  words,  if  they 
had  stood  alone  might  have  passed  a  fee  (108),  was  considered  to 
create  a  life  estate;  and  the  foilowihg  words,  ^^  to  give  to  such  of 
'*  my  sons  as  she  thinks  best,"  were  considered  to  create  a  power 
over  the  reversion ;  at  least  this  was  one  view  taken.  In  tliis 
riew,  the  power  would  not  overreach  the  life  estate,  which  in  that 
case,  it  seems,  was  absolutely  vested  in  the  wife.  Perhaps  such  a 
division  is  somewhat  objectionable,  though  it  may  obviate  diffi^ 
culties  attending  a  trust,  one  of  which  perhaps  might  be,  whether 
the  widow  would  be  authorized  to  retain  a  life  interest  (202).  In 
the  particular  case  there  would  seem  to  be  little  ground  for  a  trust; 
had  the  devise  been,  to  give  "  to  his  children,"  or  his  sons  gene- 
rally, the  case  might  have  been  different. 

[136.]  The  next  case  is  an  Anonymous  one,  of  which  we  have 


(p)  101.  I      (y)  See  Harg.  n.  6  to  Co.  Lift  U^\ 
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a  very  short  note  (r):  the  words  were,  "I  give  and  bequeath  my 
^^  lands,  tenements,  and  hereditaments,  to  my  wife,  to  be  divided 
"  and  disposed  of  amongst  my  youngest  children ;"  and  it  was 
held  that  the  wife  took  a  fee.  The  question  would  seem  to  have 
been,  whether  a  rrvere  life  estate,  or  a  fee,  passed. 


DifTerence  of 
the  cases. 


[137.]  The  diflference  in  the  wording  of  the  tliree  cases,  must 
have  been  observed.  In  each,  the  devise  was  to  the  testator's 
wife,  but  the  purposes  varied :  in  the  firsts  "  to  dispose  and  em- 
"  ploy  them  on  herself,  and  on  his  [or  her]  son  [or  sons],  at  her  will 
^^  and  pleasure ;"  in  the  second^  '^  to  dispose  at  her  will  and  pleasure, 
"  and  to  give  to  such  of  my  sons  as  she  thinks  best ;"  and  in  the 
"  thirds  "  to  be  divided  and  disposed  of  amongst  my  youngest 
"chUdren." 


As  to  a  trust. 


[138.]  Whether  the  circumstance  mentioned  by  Sir  JS.  Swy- 
den  (6*),  that  the  devisee,  if  a  married  woman,  cannot  convey  with- 
out a  fine,  be  a  sufficient  reason  for  varying  the  construction,  may 
perhaps  admit  of  doubt;  at  least  it  i&  difficult  to  apply  it  to  cases 
of  a  devise  to  a  man,  or  to  a  widow  of  a  testator,  or  to  Vifeme  sole. 
Indeed,  it  may  be  thought  that  the  objection  could  apply  only  to 
the  legal  estate ;  and  that  though  ihefeme  covert  devisee  might  not 
be  .competent  to  convey  that  without  a  fine,  still,  that  an  equit- 
able power  of  disposition  would  subsist,  which  she  would  be  able 
to  execute  (t). 


[139.]  Where  a  Court  would  hold  it  to  be  the  positive  duty  of 
the  devisee  to  dispose  of  the  estate,  there  is  strong  reason  to  think 
that  the  devise  must  be  held  to  be  in  trust 


2. — Devises  to^  or  Authorities  vested  in^  Executors. 

[140.]  It  has  been  a  subject  of  dispute,  in  the  case  of  informal 
devises  for  the  purpose  of  sale,  what  words  create  a  power,  and 
what  pass  an  interest.     The  cases  have  generally,  if  not  always. 


(r)  Vf,  Kelynge,  6  (202). 

(«)  101. 

(0  See  C raker  y,  Parrott  (1128); 


Malim  v.  Keighleyy  2  Ves.  ju.  333, 
629.  -* 
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arisen  with  reference  to  sales  to  be  made  by  executors,  though      chap.  m. 
like  questions  might  occur  as  to  sales  to  be  made  by  trustees.  ^^^'  '"' 


[141.]  Four  cases  may  be  put;  as  to  three  of  which  there 
appears  to  be  no  doubt :  the  other  case  still  remains  unsettled. 

(a.)  A  Testator  may  devise^  or  direct^  that  his  Execu- 
tors "  shall"  sell  his  land, 

(b.)  O?*  that  his  Land  "  shall  be  "  sold  by  his  Ex- 
ecutors ; 

(c.)  He  may  devise  his  Land  "  to "  his  Executors  to 
selly  or 

(d.)  He  may  devise  his  Land  <<to  be  sold  by"  his 
Executors. 

[142.]  The  two  first  dispositions  evidently  are,  in  substance, 
and  almost  in  words,  the  same ;  they  clearly  create  a  power.  The 
third  disposition  as  clearly  passes  an  interest  The  fourth  is  the 
disputed  case,  some  contending  that  it  is  the  same  as  the  second 
case ;  others,  that  by  implication  there  is  a  devise  ^^  to  the  execu- 
''  tors,"  just  as  if  those  words  had  been  inserted  as  in  the  third  case. 

[143.]  As  to  the  two  Jirst  cases,  laying  aside  a  loose  dictum 
attributed  to  Halcy  C.  B.,  in  Barrington  v.  the  Attorney  General 
(168),  it  seems  never  to  have  been  controverted  or  doubted  that 
these  dispositions  create  a  power,  at  least  until  Mr.  Harffrave^s  note 
on  the  subject  (a)  appeared,  llie  authorities  from  the  earliest 
periods  seem  perfectly  uniform ;  and  it  is  conceived,  that  in  the 
absence  of  other  expressions  in  a  will  shewing  a  contrary  inten- 
tion, no  point  can  be  considered  more  perfectly  settled.  It  may 
be  sufficient  to  refer  to  some  of  the  authorities;  to  cite  all  of 
them  would  be  endless.  In  the  subjoined  autliorities,  the  words 
^' shall  or  may  sell  (ft),"  occur;    and  on   the  words  "  shall  be 


(a)  Note  2  to  Co.  Litt.  113*. 

(h)  FaHngdon  v.  Darelj  9  H.  6,  fo. 
24S  11  H.  6,  fo.  IS"* ;  [Sir  E.  Suffden, 
p.  106,  appears  to  refer  to  this  under  9 
H.  6];  i4non.  Keilway,  40^  107^  pi. 
25;  Litt.  S,  169;  and  the  Com.  112S 


181^236^265'';  Latch,  43, and  Bend. 
179,  in  Daniel  v.  Ubley;  and  see  Lan- 
caster V.  Thornton^  2  Burr.  1028 ;  and 
Yates  V.  Coinpt(m,2  P.  Wms.  308  ;  the 
devise  i$  differently  stated  in  Lord 
King^s  ca.  54. 
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CHAP.  III.      ^^  sold,"  Other  authorities  may  be  cited,  though  in  &ct  the  same 
'^j_"'' authorities  in  general  apply  to  each  case  (c). 


[144.]  As  to  the  third  case,  it  can  admit  of  no  doubt  (<f),  and 
it  scarcely  seems  necessary  to  cite  authorities. 

[145.]  As  observed  by  Sir  E.  Suffden — (e)  "thus  far  the  dis- 
"  tinction  is  intelligible  and  reasonable,  a  devise  of  the  land  to 
"  executors  to  sell,  passes  the  interest  in  it;  but  a  devise  that 

executors  shall  sell  the  land,  or  that  land  shall  be  sold  by  the 

executors,  gives  them  but  a  power." 


a 


(C 


The  disputed 
case. 


[146.]  The  fourth  case  seems  to  have  given  rise  to  different 
opinions,  at  least  ever  since  Lord  Cokeys  time.  Sir  E.  Suffden, 
after  an  examination  of  the  authorities,  comes  to  the  conclusion, 
that  here  a  power  only  is  created,  and  in  this  view  the  author 
coincides. 


Lord  Coke,  &c.        [147.]  The  Only,  or  at  least  the  main  authority  on  the  other 

side,  and  no  doubt  it  is  a  considerable  one,  is  Lord  Cohis  Com- 
mentary {f)  on  LittletorCs  d83rd  Section ;  but  if  it  appear  that 
'  the  doctrine  has  been  disputed  by  other  great  authorities,  and 
that  it  is  in  itself  contrary  to  general  principles,  there  seems  to 
be  no  great  difficulty  in  the  way  of  superseding  it. 

[148.]  Littleton^  while  treating  on  conditions  in  law,  or  implied 
conditions,  transcribes  in  the  Section  above  referred  to  from  the 
Book  of  Assizes  {g\  the  report  of  an  Assize  brought  by  an  heir 
against  his  ancestor's  executors,  who  claimed  under  a  will,  where- 


(c)  See  Fortescue  v.  Jobson,  Het. 
90;  Reeve  y,  Att.  Gen.  (1478). 

{d)  39  Ass.  pi.  17;  Fitzh. "  Ass."  pi. 
336;  Bro.  "Ass."  pi.  357;  "Estates," 
pi.  37 ;  Co.  Litt.  ISP,  23fi* ;  Jenk. 
Cent.  pa.  43,  ca.  83. 


(e)  107. 

(f)  236*.* 

(y)  38  £.  3.  pi.  3 ;  see  Fitzh.  "  entre 
cong."  pi.  46 ;  Bro.  "  Condons."  pi. 
139, 215 ; "  Devise,"  pi.  19 ;  see  maig. ; 
"  entre  cong."  pi.  124. 


*  ITiis  appears  to  be  the  only  passage  in  Lord  Coke  on  devises  to  be  sold ; 
a  like  passage  does  not  occur  in  181  ^  referred  to  by  Mr.  Hatyravcy  in  bis  note 
2  to  113*. 


[148] 
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by  the  ancestor,  according  to  the  report,  '^  devised  his  land  to  be  chap.  hi. 
'^  sold  by  the  defendant  {ses  tenements  a  vendre per  le  dejendanf\)  ^^^'  '"' 
to  make  distribution  for  the  testator's  soul,  llie  ground  of  the 
action  on  which  the  heir  recovered,  was,  that  the  executor  had 
not  sold  the  land  within  convenient  time,  and  had  taken  the  profits 
to  his  own  use ;  whence  Littleton  draws  the  conclusion  that,  '^  by 
''force  of  the  said  devise,  the  executor  had  no  estate  nor 
'' power  *  in  the  lands,  but  upon  condition  in  law" 

[149.]  Lord  Coke,  in  his  Commentary,  after  stating  in  effect 
that  a  devise  that  an  executor  ^^  shall  sell^'  creates  a  power,  and 
a  devise  *'  to  his  executor"  to  be  sold  passes  an  interest,  adds, 
^  and  here  it  appeareth  by  our  author,  that  when  a  man  devises 
''  his  tenements  to  be  sold  by  his  executors,  it  is  all  one  as  if  he 
''  had  devised  his  tenements  to  his  executors  to  be  sold;  and  the 
*'  reason  is,  because  he  devises  the  tenements,  whereby  he  breaks 
"  the  descent  (A)."  Lord  Coke  seems  clearly  to  have  gone  too  far 
in  saying,  that  the  point  appears  from  Littleton;  and  the  reason 
subsequently  assigned,  '^  because  he  devises  the  tenements, 
''  whereby  he  breaks  the  descent''  (t),  is  not  satisfactory. 

[150.]  As  to  Littleton,  Sir  JS.  Sugden  observes  (J),  "  in  the  case 
"  cited  by  Littleton,  it  was  taken  for  granted  that  the  estate  passed 
''  to  the  executors,  and  the  reporter  appears  to  have  thought  it  ne- 
''  cessary  to  state  only  the  effect,  and  not  the  words  of  the  devise. 
It  is  perhaps  too  much  to  infer  from  so  short  a  note  of  the  case,  that 
the  point  was  ^^  taken  for  granted ;"  though  admitting  a  power 
only  was  created,  the  heir  seems  to  have  had  a  clear  right  to 
recover,  the  estate  being  in  him  until  the  power  was  executed. 
In  Sir  E.  SugderCs  other  observation  there  appears  to  be  more 
weight;  and  it  will  be  shewn  that  the  case  has  been  frequently 
cited  in  old  books  as  the  case  of  a  devise  to  executors  to  sell,  and 
that  the  expression  '^  devise  to  be  sold,"  is  frequently  used  as 


(A)  See  Gil.  Uses,  Sag.  ed.  126. 
(i)  Sec  in  Newton  v.  Bennet,  1  B. 


C.  C.  135. 

U)  109. 


*  It  might  seem  diflicult  to  attach  much,  if  any,  force  to  the  use  of  this  word  (433). 

[150] 
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applicable  to  powers.  Littleton's  object  seems  to  have  been  to 
shew,  not  when  an  executor  took  a  power  and  when  an  interest; 
but  that  informal  expressions  in  wills  sometimes  created  condi- 
tions in  law. 


[131.]  With  respect  to  the  reason  assigned  by  Lord  Coke,  it 
seems  that  in  order  to  construe  the  disposition  as  passing  an 
estate,  we  must  supply  certain  words,  and  this  without  the  slightest 
necessity ;  this  appears  to  be  opposed  to  the  general  rules  of  con- 
struction. Besides,  as  noticed  by  Sir  E.  Stigden  (A),  in  adopting 
(though  for  an  opposite  purpose)  Mr.  Hargrav^s  reasoning  in 
favour  of  construing  all  the  expressions,  "  shall  sell,"  "  shall  be 
"  sold,"  and  "  to  be  sold,"  as  giving  an  estate  rather  than  a  power, 
"  a  distinction  of  this  nature  would  be  too  curious  and  refined;" 
when  it  is  admitted  that  a  devise  that  lands  ^^  shall  be"  sold  by 
executors,  creates  a  power,  it  seems  to  follow  almost  as  of  course 
that  a  devise  of  lands  ^^  to  be"  sold  by  executors,  alike  creates  a 
power,  and  nothing  more ;  the  expressions  are  substantially  the 


same. 


[152.]  We  shall  now  shew  that  Lord  Coke's  commentary  has 
been  disputed. 


Lord  Netting- 
haniy  &c. 


[153.]  It  appears  from  Lord  Nottingham's  MSS.  (/),  that  in 
White  V.  Wilkinson^  in  1651^  Roller  C.  J.,  doubted  the  point, 
stating  his  opinion  to  be,  that  a  power  only  was  created;  and 
Lord  Nottingliam^  after  referring  to  the  Statute  of  Disckamer 
(155),  in  support  of  the  same  view,  and  49  E.  3,  pi.  17,  (Good- 
cheap's  case,)  (154),  as  the  other  way,  evidently  leaves  the  matter 
as  doubtful. 


[154.]  In  regard  to  Goodcheap's  case  (m),  Lord  Nottingham  is 
represented  as  stating  that  more  than  a  bare  authority  passed;  but 
his  reasons  that  the  **  devise  prevented  the  escheat"  (1477),  and 


{k)  109. 

(/)  Note  1   to  Co.  Litt  236*;  see 
(IS"*). 


(m)  49  E.  3,  fo.  16;  Fitzh.  "  De- 
vise," pi.  8 ;  see  Bro.  "  Devise,'*  pi. 
10;  Escheat,  pi.  32. 
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<^  the  executors  could  enter  and  sell"  (798)9  are  not  satisfactory,  chap.  hi. 
The  devise  (after  an  estate  tail)  appears  to  have  been,  "  that  the  ^^^'  "'• 
'^  said  lands  should  be  sold  to  make  distribution  for  her  (the  testa- 
*'  trix's)  soul  by  her  executors,  or  by  the  executors  of  the  executors, 
^'  in  case  that  the  executors  were  all  dead,  and  by  four  parishioners 
*^of  the  parish  in  which  the  tenements  are,"  though  the  words  are 
variously  stated  in  different  parts  of  the  report  The  testatrix 
died  without  an  heir,  and  the  estate  tail  having  determined,  a 
question  arose  between  the  Crown,  claiming  by  escheat,  and  the 
vendee  of  the  survivor  of  two  alleged  acting  executors.  As  ob- 
served by  Sir  JS.  Sugden  (w),  no  judgment  appears  in  the  Year 
Book,  and  it  seems  clear  that  the  words  created  a  power ;  indeed, 
without  reference  to  other  reasons,  it  is  probable  that  the  devise 
was,  that  the  lands  ^^  shall"  be  sold.  The  case  has  been  treated 
as  depending  upon  a  power  in  various  other  authorities  (o) ; 
indeed,  if  the  freehold  had  become  vested  in  the  executors,  th^ 
claim  of  the  Crown  would  appear  quite  untenable. 

[135.]  With  respect  to  the  Statute  of  Disclaimer  (j^),  it  refers 
to  persons  **  tmlling  and  dedaring^^  their  lands  "to  be  sold  by 
"  their  executors;"  which  words,  as  observed  by  Lord  Nottingham, 
are  treated  by  Lord  Coke,  in  a  former  part  of  his  work  (q),  as 
words  properly  creating  a  power;  though,  in  construction,  the  act 
had  been  deemed  to  extend  to  devises  passing  an  interest,  thus 
shewing  *'  a  difference  between  them."  It  may  be  urged, 
however,  on  the  other  side,  that,  admitting  a  power  only  would 
be  created  by  a  testator  "  willing  and  declaring"  his  lands  to  be 
sold  by  his  executors — a  point  which  further  appears  from  Crok^s 
report  (r)  of  Houell  v.  Barnes,  and  from  HaMs  MS.  note  {s),  as 


(n)  no. 

(o)  Sir  Hugh  Cholmeleys  case,  2 
Rep.  53 ;  Lord  StaffortTs  case,  8  Rep. 
7&' ;  Manning  v.  Andrewes,  I  Leon. 
260;  Bonifant  v.  Greenfield^  Godb. 
78,  1  Leon.  60  \  Barrington  v.  Au, 
Gen.  Hard.  419. 


{p)  21  H.  8,  c.  4. 

(q)  113^;  and  see  Coke's  argument 
in  Bonifant  v.  Greenfield,  Godb.  77. 

(r)  Cro.  Car.  382 ;  see  S.  C,  W. 
Jo.  352. 

(i?)  Hargr.  note  2  to  Co.  Litt  1 13". 

[165] 
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to  a  testator  ^^  ordering^'  his  lands  to  be  sold — yet  the  principal 
case  differs,  on  account  of  the  word  **  devise"  being  used.  This, 
however,  would  seem  to  be  a  very  overstrained  refinement,  and 
particularly  as  it  must  be  admitted  that  a  devise  that  executors 
^'  shall "  sell  land,  or  that  land  ^^  shall  be  "  sold  by  executors,  has 
no  such  effect:  indeed,  Mr.  HargrcBoe^  in  his  note  before  referred 
to  (143),  considers  HoueJl  v.  Barnes  to  favour  Lord  CoMs  view 
as  to  the  words  ^^  shall,"  &c. ;  he  does  not,  however,  notice  upon 
this  point  HMb  MS.  note,  which  might  have  been  opposed  to 
the  alleged  dictum  in  Barrington  v.  the  Attorney  General. 


RolU,  Brooke, 


[156.]  It  remains  to  be  shewn  that  the  case  in  the  Book  of 
Assizes  has  been  cited  as  a  devise  ^^to  executors"  to  sell;  and 
that  the  words  ^'  devise  of  lands  to  be  sold,"  have  been  used  in 
the  Abridgements  without  any  definite  meaning,  or  rather  as 
importing  the  creation  of  a  power. 


[157.]  In  the  Abridgement  of  Roller  who,  we  have  seen,  consi- 
dered tliat  a  "  devise  of  lands,  to  be  sold  by  executors,"  created 
a  power  only,  the  case  in  the  Book  of  Assizes  is  cited  as  a  devise 
^*  to  executors"  to  sell  (^),  which  seems  to  shew  that  he  consi- 
dered the  precise  words  of  the  devise  were  not  stated  in  the 
report. 

[158.]  Again ;  Brooke  has  several  passages  in  which  the  words 
"  devise  to  be  sold,"  can  refer  only  to  a  power. 

[159.]  Thus,  Brooke  (m)  says,  "  if  a  man  devise  his  land  to  be 
'^  sold  (de  estre  vend)  by  his  executors,  and  dies,  the  heir  enters, 
*^  and  after\iTirds  is  disseised ;  yet  the  executors  may  sell,  and  the 
"  vendee  may  enter ;"  and  afterwards  he  puts  other  cases  of  adverse 
possession,  &c.     It  seems  clear  that  he  must  be  referring  to  the 


(0  Vin.  "  Condons."  59  pi.  1, 191, 
pi.  10,  11,  from  Ro.  Ab. ;  and  see 
Perk.  S.  641,  542,  543  ;  Bro.  "  Con- 
dons." pi.  139;   "Devise,"   pi.   19, 


marg. ;  Jenk.  p.  184,  pi.  75. 

(m)  «  Devise,"  pi.  36,  ciUng  l  Ed. 
6,  which  has  not  been  found. 

[159] 
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case  of  a  power,  since,  if  an  estate  were  vested  in  the  executors,      chap.  m. 
it  seems  that  their  interest  would  have  been  devested,  and  that  no       ^^^'  '"• 
sale  could  at  law  have  been  made  until  they  had  revested  their 
estate  (a). 

[160.]  And  in  a  preceding  pi.  (&),  he  says,  *^  if  a  man  deviseg 
'*  his  land  to  be  sold  (de  estre  vend)  by  his  executors,  and  dies,  and 
'^  his  heir  enters,  and  dies  seised,  and  his  heirs  enter  by  descent, 
<'  yet  the  executors  may  sell  the  land."  His  reference  loads  to 
Newton* s  dictum  in  Faringdony,  Darel  (143),  where  the  expres^ 
sion  is,  ^^  shall  be  sold." 

[161.]  And  in  another  place  (c),  after  a  similar  reference,  he, 
adverting  again  to  the  same  case,  has  this  passage :  ^^  and  it  i^ 
^^  said,  t&.,  that  if  a  i^an  devises  his  land  to  his  executors  to  sell, 
"  there  the  heir  cannot  meddle ;  but  if  he  devises  his  land  to  be 
^  sold  (de  estre  vend)  by  his  executors,  there  the  heir  may  enter, 
'^and  take  the  profits  till  the  executors  have  sold;  and  by  the 
''  sale  the  vendee  may  enter  upon  the  heir."  The  precise  passage 
in  the  case  has  not  been  discovered,  though  in  various  places  in 
the  report,  a  devise  '^  to  executors"  to  sell,  and  a  devise  that  they 
'*  shall  sell,"  or  that  land  '^  shall  be  "  sold,  are  contrasted. 

[162.]  Brooke  too  (d)  says,  ^^  if  a  man  devises  land  to  be  sold 
'^  (de  estre  vend)  by  his  executors,  there  the  executors  have  not 
^'  possession  (rCont  possession)  after  the  death  of  the  devisor,  tit. 
^'  Devise  en  Fitzh. ;  and  in  this  case,  the  lessee  for  years  of  the 
*'  devisor  shall  have  aid  of  the  heir,  and  not  of  the  executor," 
citing,  in  the  margin,  13  E.  IIL  The  case  in  Fitzh.  seems  to  be 
"devise,"  pL  10;  but  so  far  as  the  case,  with  its  numerous  con- 
tractions, can  be  made  out,  the  devise  seems  to  have  been  ^'  to 
"  the  executors  "  to  sell. 


(a)  See  9  H.  6,  fo.  24^  in  Faring- 
ion  y.  Darel. 
(6)  "Devise,"  pi.    32;    see    also 


Bro. "  Charge,"  pi.  15 ;  Relat",  pi.  30. 

(c)  «  Devise,"  pi.  5. 

(d)  "  Devise,"  pi.  46. 

[162] 
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CHAP.  in.  [163.]  We  too  must  not  omit  to  notice  the  case  of  Lock  v. 

^^^  "'•  ILoggin  (e),  where  a  devise  (subject  to  prior  interests)  to  be  sold 
Cases.  by  executors,  was  treated  as  creating  an  authority  only ;  but,  as 
in  other  cases,  there  is  no  certainty  what  the  precise  terms  of 
tlie  will  were ;  indeed,  in  reports  of  what  appears  to  be  the  same 
case  (y ),  the  words  are  differently  stated.  The  main  point  de- 
bated was  as  to  an  authority  surviving,  which  we  shall  elsewhere 
(666)  see  was  decided  in  the  negative. 

[164.]  There  is  too  a  loose  report  of  Garfbot  v.  Garfoot  (^), 
where  lands  were  devised  "  to  the  feme  for  life,  afterwards  to  be 
"  sold  by  the  executor  for  younger  children's  portions ;"  and  this 
seems  to  have  been  rather  treated  as  an  authority ;  but  the  exact 
words  of  the  will  may  not  be  stated. 

* 

[165.]  It  should  be  stated  too  that  in  Silk  v.  Prime  (ISll), 
Lord  Camden  treated  a  "devise  to  be  sold,**  as  creating  a 
power  (A). 

[166.]  The  only  very  recent  case  on  the  subject  appears  to  be 
Lord  CholmondeUy  v.  Lord  Clinton  (t),  where  the  point  was  dis- 
cussed witli  reference  to  the  question  whether  the  legal  estate 
was  outstanding ;  but  no  decision  on  that  point  appears,  it  being 
stated,  however,  in  argument,  that  the  V.  C  could  not  satisfy 
himself  upon  the  subject.  According  to  Mr.  Merivale's  report, 
the  testator,  by  a  codicil,  after  subjecting  his  real  estates  to  the 
payment  of  his  debts  and  legacies,  *'  devised  the  same  to  be  sold 
"  for  effecting  the  payment  thereof,  and  thereby  accordingly 
"  directed  and  empowered**  five  trustees  therein  named  to  sell  the 
iSjame,  "  or  such  part  as  they  should  judge  necessary."  In  the 
other  report,  the  phraseology  is  somewliat  different,  and  the 
personal  estate  appears  as  included  in  the  devise  or  direction,  and 
the  sale  as  directed  to  be  made  by  the  trustees  "  or  tlie  survivors 


(e)  1  And.  145. 

(/)  Anon.  Dy.  219»,  pi.  8,  side  note 
to  Danne&  Annas;  Gouldsbro',  2,  pi.  4. 
(^)  1  Ch.  ca.  35. 


(h)  And  see  in  Newton  v.  Bennet, 
1  B.  C.  C.  135. 

(t)  2  Mer.  71 ;  Turn.  &  Russ.  107 ; 
Sug.  110. 
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"  or  survivor  of  them,  his  heirs,  executors,  or  administrators ;"  it      chap.  hi. 
appears  too  there  that  the  trustees  were  made  executors.    What       ^^^'  '"' 
were  the  general  dispositions  of  the   property  cannot  be   col- 
lected. 

[167.]  We  may  here  notice  the  case  of  Barringtcn  v.  tlie  where  a  donee 
Attorney  General^  and  one  or  two  other  cases,  where  no  person  was  °^,^  exp^lV* 
expressly  directed  to  make  the  sale,  and  where  it  would  seem  to  named. 
have  been  thought  that  a  power  only  was  created.     A  distinction 
on  this  ground  simply  may,  perhaps,  be  thought  refined,  and 
especially  in  such  a  case  as  Barrington  v.  the  Attorney  General ; 
the  case  may  therefore  favour  the  view  of  a  power  being  created 
in  the  other  cases. 

[168.]  Barringtony,  the  Attorney  Generaly  appears  in  flar£fr^*(j), 
and  was  this: — A  testator,  according  to  the  report,  '^devised 
^'certain  lands  to  be  sold  for  the  payment  of  his  debts,''  without 
saying  by  whom,  '^  and  made  his  wife  and  his  son  executors,  and 
"  directed  that  they  should  see  his  will  performed  in  every  par- 
"  ticular."  The  question,  which  arose  on  the  Regicide  Act,  was 
discussed,  whether  the  executors  took  an  estate  or  were  invested 
with  a  power  merely,  but  it  was  unnecessary  to  decide  the  point. 
The  report,  indeed,  attributes  to  Hate,  C.  B.,  on  the  first  hearing, 
a  loose  dictum^  that  it  had  been  held  that  if  a  man  devise  that  his 
lands  '^  shall  be  sold  by  his  executors,"  tliey  take  an  interest  as 
they  would  on  a  devise  to  them ;  ''  otherwise,  where  he  devises  in 
*' general  that  his  lands  shall  be  sold,  without  saying  by  whom." 
Probably  there  is  a  mistake  in  the  report,  since  it  seems  impos- 
sible to  distinguish  a  devise  that  lands  "  shall  be  "  sold  by  execu- 
tors from  a  devise  that  executors  ^' shall"  sell:  that  there  is  a 
mistake  is  the  more  probable,  since  the  devise  in  the  principal 
case,  was  of  lands  ^^  to  be"  sold.  From  a  subsequent  expression 
it  would  seem  that  Hale  rather  viewed  the  devise  in  the  principal 
case  as  ^ving  an  authority  only,  possibly  on  the  ground  before 


U)  419. 
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CHAP.  iif.      noticed  by  him,  tliat  no  persons  were  named  to  make  the  sale, 
^^^'  '"•       at  least  in  the  particular  clause. 


Conclusion. 


[169.]  And  in  Blotch  v.  Wilder  (A),  where,  according  to  the 
report,  a  testator  '^  devised  all  his  real  and  personal  estate,  whe- 
'^  ther  fire'ehold  or  copyhold,  to  be  sold  for  payment  of  his  debts," 
without  saying  by  whom,  it  seems  to  have  been  considered  that 
the  executors  had  a  power  only  to  sell,  but  the  heir  and  all  parties 
were  directed  to  concur ;  it  does  not  appear  to  have  been  argued 
that  the  executors  took  the  fee. 

[170.]  <*  Upon  the  whole,"  to  use  Sir  E.  Suffden's  words  (/), 
"  therefore  the  analogy  of  this  case  to  that  of  a  devise  that  the 
^^  executors  shall  sell  the  land,  or  that  the  land  shall  be  sold  by 
^*  the  executors,  as  well  as  the  authorities,  seem  to  warrant  the 
^^  conclusion  that  even«  a  devise  of  land  to  be  Sold  by  executors, 
without  words  giving  the  estate  to  them,  will  invest  them  with  a 
power  only,  and  not  give  them  an  interest ;"  and  with  reference 
to  the  authorities,  if  not  upon  principle,  th^  cases  where  no  person 
is  named  to  make  the  sale,  seem  stronger  in  favour  of  the  creation 
of  a  power. 


cc 


cc 


[171.]  We  may  here  refer  to  some  old  cases,  where  there  has 
been  no  express  devise  to  executors,  but  they  have  been  directed 
to  "  convey  by  fine,"  &c.;  the  dicta  are  conflicting,  whether  they 
take  a  fee  or  have  a  power  only  (m). 


(k)  1  Atk.  420 ;  see  Hilton  ▼.  Ken- 
u'ortliy  (182). 
(/)  111. 


(m)  Latch.  43, 138, 139,  and  Bend- 
loe,  179,  in  Daniel  v.  Uhley ;  and  see 
in  Faringdon  v.  Darel  (143). 
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AS   TO    A   POWER   BEING   VESTED    IN    EXECUTORS   BY 

IMPLICATION. 


[172.3  Informal  wills  not  unfrequently  direct  a  sale  to  be  made 
of  real  estate,  without  expressly  naming  any  party  to  make  the 
sale ;  sometimes  such  wills  contain  devises  or  limitations  of  the 
estate,  but  more  commonly  such  a  direction  is  found  where  no 
limitations  appear.  At  first  sight  it  might  seem  natural,  that  the 
power  should  in  general  cases  be  implied  in  the  executor,  since 
to  him,  in  a  popular  sense,  is  committed  the  charge  of  the  will, 
with  the  management  of  the  testator's  general  concerns,  and  since 
otherwise  generally  in  a  Court  of  law^  the  direeti^m  is  wholly 
Bi^tory,  and  consequently  the  wiU  void  (a) ;  but  formerly  land 
was  not  devisable,  except  in  particular  cases  by  custom;  and 
it  is  not  now  properly  testamentary  estate  within  the  office  of  an 
executor  (b). 

[173.]  It  seems  dear,  ^)eaking  generally,  that  where  the 
monies  arising  from  the  sale,  are  to  be  applied  in  the  payment 
of  the  testator's  debts,  or  funeral  and  testamentary  expences^  a 
power  of  sale  will  be  implied  in  the  executors,  it  being  their 
office  to  discharge  the  debts  and  these  expences ;  so,  where  the 
monies  are  to  be  applied  in  aid  of  the  personal  estate,  in  dis- 
charging legacies  payable  out  of  the  personalty.  Where  the 
monies  are  directed  to  be  divided  generally  among  certain  per- 
sons, or  to  be  applied  in  paying  certain  sums  not  chargeable  on 
the  personal  estate,  the  better  opinion  appears  to  be,  that  with- 
out other  special  circumstances,  the  power  will  not  be  in  the 


{a)SeemPitty.Pelham(lS7);sLnd  I      {b)  Inf, 
see  (176).  I 
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CHAP.  in.      executors.     As  in  all  cases  of  construcdon,  minute  circumstances 
^^^'  '^'        may  make  a  difference.     We  may  discuss  the  authorities  under 
these  three  heads : — 

1. — Where  the  Monies  are  to  be  applied  in  the  Payment  of 
Debts,  §-c.  (174). 

2. — Where  the  Monies  are  to  be  applied  in  the  Paymeni  of 
proper  Legaxnes  (181). 

3. — Where  the  Monies  are  to  be  applied  in  the  Payment  neither 
of  Debts,  Sfc,  nor  of  proper  Legojeies  (183). 


1. — Where  the  Monies  are  to  be  applied  in  the  Payment  of 

Debts,  Sfc, 

[174.]  The  point  was  discussed  in  a  case  in  the  Year  Books  (c), 
cited  by  Sir  E.  Sugden  (d),  though  the  case  did  not  involve  the 
point.  It  cannot  be  collected  from  Sir  E.  SugderCs  citation  from 
the  Year  Books,  what  the  purpose  of  the  sale  in  the  supposed  case 
was ;  but  the  omission  is  supplied  by  Keilwai/s  report,  where  it 
clearly  appears  that  the  sale  was  to  be  made  for  the  payment  of 
debts.  According  to  Keilway's  report  (e),  Frowike,  Serjeant, 
argued,  that  if  a  testator  wills  that  the  lands  which  are  in  the 
hands  of  his  feoffees,  shall  be  sold  for  the  payment  of  his  debts, 
without  saying  who  should  make  the  sale,  the  executors  should 
sell  though  the  land  were  not  testamentary;  and  his  argument 
seems  to  have  been  generally  adopted  by  the  Judges,  and  parti- 
cularly by  Reade,  J.  It  appears  by  the  Year  Book  (f),  that 
Conisby,  who,  according  to  Keilway,  argued  the  case  against 
Frowike,  contended  that  the  power  would  be  in  the  feoffees. 


(r)  And  see  in  Bonifant  v.  Greenfield^ 
Godb.  78. 
(rf)  167. 
{e)  43'';  and  see  Sug.  appx.  641; 


Bro.  «*  Feoffment  to  Uses,"  pi.   12; 
"  Testament  et  volant,"  pi.  7. 
(/)  Sug.  appx.  641. 
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[175.]  There  is  a  citation  to  the  like  effect  in  Sharp  v.  Rua  {g\       chap.  hi. 
where  the  distinction  is  expressly  taken  with  reference  to  the        ^^^'  '^^ 
purpose  of  the  sale  (A). 

[176.]  In  another  case  in  the  Year  Books  (t),  there  are  indeed 
dida  or  arguments  against  the  implication  of  a  power  in  any  one, 
the  direction  being  deemed  void;  but  it  may  be  questionable, 
whether  such  dkta  or  arg^uments  were  intended  to  apply  to  the 
case  of  a  sale  for  the  payment  of  debts ;  if  they  were,  they  must 
be  considered  as  unfounded. 

[177.]  In  an  Anonymous  case  in  Dyer  (J), — and  which  case 
seems  more  fully  reported  under  the  name  of  Milward  v.  Moore^  in 
Savile  (A),  and  is  also  cited  in  Lock  y.Logyin  (/), — a  man  devised  all 
his  land  to  his  sister  in  fee,  ^^  except  out  of  this  general  grant,  my 
manor  *^  of  iZ.,  which  I  do  appoint  to  pay  my  debts:''  and  these 
words  were  held  to  create  a  power  of  sale,  and  that  in  the  executors. 
It  does  not  appear  whether  the  sister  was  the  testator's  heir,  but  it 
would  seem  that  she  was ;  and  this  circumstance  may  be  thought 
to  preclude  any  question  as  to  the  power,  if  any,  being  in  the 
executors ;  indeed  the  main  points  appear  to  have  been,  whether 
the  words  authorized  a  sale,  and  if  a  power  was  created,  whether 
it  could  be  executed  by  the  surviving  executor.  Supposing  the 
sister  to  have  been  the  heir,  it  might,  perhaps,  have  been  urged 
that  by  the  exception,  a  fee  was  vested  in  the  executors. 

[178.]  The  doctrine  that  a  general  direction  for  sale,  for  the 
payment  of  debts,  vests  a  power  in  the  executors,  was  laid  down  by 
Haley  C.  B.,  in  Barrington  v.  the  Attomey^General  (iw),  although 
he  leaves  it  in  doubt,  whether,  in  the  particular  case,  the  will  did 
not  create  an  interest  in  the  executors.  Besides  the  devise  for 
sale  for  payment  of  debts,  there  was  a  direction  by  the  testator. 


(y)  Poph.  182. 

(A)  And  see  in  Anon,  (1B4) ;  and  see 
in  Anon,  1  Keb.  14 ;  and  FiU  v.  Pel- 
ham  (187). 

(i)  19  U.  8,  fo.  9«.  pi.  4. 


(j)  371»».  pi.  3. 
(A)  72. 

(/)  1  And.  145. 
(m)  Hard.  419. 
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Modern  cases. 


that  the  executors  ^^  should  see  his  will  perfonned  in  every  par- 
*'  ticular"  (n),  so  that  tliere  could  be  no  question,  that  if  the 
executors  did  not  take  an  interest,  they  had  an  authority. 

[179.]  And  the  doctrine  has  been  confirmed  by  the  more 
modern  decisions,  or  at  least  dictOf  in  Blatdi  v.  Wilder  (o),  and 
Newton  v.  Bennet  {p) ;  though,  indeed,  in  the  latter,  there  were 
express  words  as  to  the  application  by  **the  executors,"  of  dt  least 
a  portion  of  the  monies.  As  a  general  rule,  indeed,  the  point 
seems  free  from  doubt. 


[180.]  In  Mackiniosh  v.  Barber  (^),  a  testator  desired  tbat  cer- 
tain estates,  with  the  live  and  dead  stock,  furniture,  &c.,  ^  migbt 
^^  be  sold; "  there  followed,  itseems,  achargeof,  or  a  direction  to  pay 
his  debts,  and  general  provisions  for  his  children,  &c.,  including  other 
provisions,  favouring  the  implication  of  a  power  in  the  exeeutors. 
He  afterwards  appointed  four  person  ^^  his  executots^  to  see  that 
^^  every  thing  was  duly  executed  and  performed,  according  to  his 
^^  desire,  in  his  will  expressed;"  and  then  followed  an  sqppoint* 
ment  of  two  other  persons  as  additional  executors.  A  power  was 
held  to  be  implied  in  the  executors  or  some  of  them.  The  peiiit 
that  there  was  a  power  in  at  least  some  of  the  executors,  does  not 
appear  to  have  been  questioned;  indeed  the  mixture  of  the  real 
and  personal  estate  (r),  the  change  of  debts,  and  the  cto'ection  to 
see  every  thing  performed,  seem  to  have  precluded  any  doubt  on 
the  subject. 

2. — Where  the  Monies  are  to  be  applied  in  the  Payment 

of  proper  Legacies. 

[181.]  In  EUon  v.  Harrison  (s\  a  cestui  que  trust  of  lands  willed 
that  her  legacies  should  be  paid  within  a  year,  if  her  liuftds  could 
be  sold ;  and  Lord  Nottingham  appears  to  have  held,  though  the 


(n)  Mackintosh  v.  Barber  (180). 

(o)  1  Atk.  420. 

(p)  1  B.  C.  C.  135. 

(q)  7  Moo.  315;  S.C.   I  Bing;.  50, 


with  some  variations. 

(r)  Tylden\.Hyd€(lM), 

(«)  2  Swans.  276,  note  to  Vaw$er  v. 
Jeffery. 

[181] 
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case  is  somewhat  obscure,  that  the  devise  gare  the  executor  an      chap.  m. 
sHthmty  to  sell,  the  personalty  being  first  to  be  applied  towards       ^^^'  '^* 
tbe  discharge  of  the  legacies. 

[182.]  In  Carvitt  v.  CarvUl  (O9  a  testator  gave  legacies,  which 
he  appointed  to  be  paid  by  a  sale  of  lands,  and  the  executors  were 
decreed  to  sell.  It  does  not  appear  clearly  whether  the  legacies 
were  chargeable  on  the  personal  estate  or  not  (u). 

3. — Where  the  Monies  are  to  be  applied  in  the  Payment  neither 
ofDehts^  §"c.,  nor  of  proper  Legacies. 

[183.]  As  to  these  cases,  there  appears  to  be  a  difference  of 
opinion  in  the  books. 

[184.]  In  an  Anonymous  case  in  Leoruird  (t?),  cited  by  Sir  E. 
Svffden^  and  which  also  appears  in  2]a/(2tMm  (tr),  there  was  a  devise 
t0a  wife  for  life,  and  if  the  testator  should  not  have  issue,  as  in  the 
liM  mentioned,  then,  after  the  death  of  his  wife,  he  directed  that 
the  lands  should  be  sold,  and  the  motiey  thereof  coming  distri- 
huted  to  three  of  his  blood ;  and  a  power  was  held  to  be  vested  in 
the  executors,  one  of  whom  was  the  tenant  for  life.  The  ground 
of  the  decision,  it  seems,  was,  that  the  money  was  '^  to  be  distri- 
^boted  by  his  ex&nttors,*'  (according  to  Leonard^)  '^  to  persons 
^eeitain  as  l^acies,  and  it  appertains  to  executors  to  pay  the 
^  legacies."  It  is  observable,  however,  that  the  will,  as  stated,  does 
not  direct  the  executors  to  distribute  the  monies ;  and  these  pay- 
ments can  scarcely  be  considered  as  legacies  (x).  The  case, 
thoi^  cited  by  Sir  E.  Siiffden,  on  the  general  (}ae8tion,  cannot, 
it  is  conceived,  be  considered  an  authority.  Indeed,  it  seems 
opposed  by  the  opinion  of  the  Judges  of  the  Common  Pleas,  in 
Pitiv.  PeOtam  (187),  negativing  the  existence  of  a  power  in  the 
original  executrix ;  and  by  the  modem  ease  of  Bentham  v.  fVtlt- 


(4  2Ch.  Rep.  301. 

(tt)  See  in  Anon,  1  Keb.  14 ;  see 
Sihon  V.  Kenworthy,  3  East,  552; 
8.  C.  9  Ves.  137. 


(r)  2  vol.  220,  pi.  276. 
{w)  106,  pi.  56. 

(x)  See  Vin.  "  Prohibition,"  563, 
564. 
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diire  (190).  In  each  of  the  three  cases,  the  sale  was  directed  ta 
be  made  after  the  decease  of  a  female  tenant  for  life,  she  being  the 
sole  executrix  or  an  executrix.  How  fax  such  words  operate  in 
postponing  the  power  of  sale,  we  shaU  consider  in  another  place 
(385) ;  in  Bentkam  v.  Wiltshire^  the  F.  C,  treated  this  as  an  ad- 
ditional circumstance  against  the  implication  of  a  power  in  the 
executors. 


[185.]  The  case  of  Locton  v.  Locton^  as  cited  in  Pitt  v.  Pelham 
(a),  is  in  favour  of  the  power  in  such  a  case  being  in  the  executor ; 
but  the  decree  appears  to  have  been  made  by  consent ;  and  the 
report  in  Freeman  (i),  seems  the  other  way. 

[186.]  The  case  of  Hyer  v  Wordale  (c)  is  contrary  to  the  case 
in  Leonard^  so  far  as  the  point  can  be  collected. 

?\n  V.  Veiham.        [187.]  The  important  decision  of  Pitt  v.  Pelham^  comes  next  in. 

order  of  time;  the  case  appears  in  various  books,  and  with  some 
di£ferences  {d). — According  to  CA.  Ca.  a  husband  had  settled  the 
estate  in  question  on  his  wife,  for  her  jointure,  with  remainder  to 
the  heirs  of  their  two  bodies,  [there  appears  to  have  been  no  issue,] 
with  reversion  to  his  right  heirs. — He  then  made  his  will;  he 
appointed  his  wife  executrix;  the  estate  in  question  he  confirmed 
to  his  wife;  ^^  and  after  her  death  I  appoint  it  to  be  sold,  and  the 
<*  money  that  is  made  of  it  to  be  divided  in  equal  portions  amongst 
*^  these  four ;  namely,  one  part  of  it  to  be  disposed  of  by  my  wife;'* 
he  then  gave  one  part  to  eaxJi  of  three  nephews,  one  of  whom  was 
his  heir  at  law,  providing  that  if  any  of  them  should  die  before 
the  wife's  death,  a  cousin  of  the  testator  should  have  the  share  of 
that  nephew. — The  nephew  who  happened  to  be  the  heir  did 
die  in  the  wife's  life  time,  and  thereupon,  she  and  the  two  other 
nephews  and  the  cousin  (the  only  parties  beneficially  interested)^ 


(fl)  1  Ch.  Ca.  170. 

{h)  2  vol.  136. 

(e)  2  Freem.  135,in  A'<<  v.  Pelham; 
Vin.  "  Deviae,"  470,  pi.  4,  citing  Tot- 
hill,  110. 


(<0  lCh.Ca.l76;  lCh.Bep.283; 
2  Freem.  134 ;  Tho.  Jo.  25 ;  I  Ijct. 
304 ;  cit  in  Bath  v.  Mauntague^  3  Ch. 
Ca.  92 ;  and  in  Bwrgeu  t.  Wheate^ 
1  Eden,  202, 223, 1  W.  Blac.  143, 159. 
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filed  a  bill  against  the  co-heiresses  of  the  heir,  to  prove  the  will  chap.  ui. 
and  compel  them  to  sell ;  and  during  that  suit  they  (the  plainti£fs)  ^^^'  '^' 
sold  their  beneficial  interest  to  the  plaintiff,  in  the  ultimate  suit  of 
Pitt  y.  Pdham,  without,  as  it  appears,  the  wife  attempting  to 
execute  any  supposed  power  of  sale. — The  wife  then  died,  having 
i^pointed  executors,  who,  with  the  purchaser  and  the  two  sur- 
viving nephews,  and  the  cousin,  filed  a  new  bill  against  the  co- 
heiresses for  a  conveyance  to  the  purchaser. — The  main  question 
in  the  last  suit,  and  upon  which  it  was  ultimately  determined, 
was,  whether,  admitting  the  power  never  to  have  existed  in  the 
executrix,  or  to  have  failed  at  law  by  her  death,  the  heir  was 
bound  as  with  a  trust.  This  point  appears  to  have  been  treated 
as  one  oF  great  difficulty,  and  considerable  difference  of  opinion 
arose  on  the  subject.  Before  being  driven  to  decide  on  that 
point,  therefore,  the  judges  were  anxious  to  determine  whether 
at  law  any  power  had  existed,  and,  if  so,  whether  it  had  failed. 
The  case  having  come  before  the  M.  iZ.,  he  referred  it  to  the 
Lord  Keeper,  who  was  assisted  by  Twisden,  J.,  and  Wilder  3: 
Much  cannot  be  gathered  from  the  loose  expressions  attributed  to 
them.  The  questions  on  the  power  of  the  executrix  and  of  her 
executors,  were  then  submitted  to  the  Court  of  Common  Pleas, 
and  that  Court  decided  against  the  power  in  each  case.  At  the 
further  hearing  the  bill  was  dismissed,  on  the  ground  that  the  heir 
was  not  bound,  as  with  a  trust,  to  his  total  disinherison;  with  a 
singular  qualification,  however,  that  the  case  was  not  to  be  deemed 
a  precedent:  but  this  decree  was  reversed  by  the  House  of  Lords 
on  appeal,  the  direction  being  established  as  a  trust. 

[188.]  Sir  E.Sugden(e)  appears  to  infer  from  Levinz*s  very  ^it  E.Sugdtn*t 
loose  note  of  the  case,  that  he  (Lemnz)  meant  to  intimate  that  the  ^*^^' 
case  had  decided  that  a  power  could  never  be  implied  in  execu- 
tors except  for  the  payment  of  debts.  It  is  not  very  easy  to  say 
what  Lemnz  meant;  but  probably  nothing  more  than  that  the 
heir  would,  in  equity,  be  bound  to  execute  the  testator's  inten- 
tion as  with  a  trust,  where  no  legal  power  was  vested  in  any  one. 


(f)    170. 

[188] 
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In  such  cases,  it  would  seem,  no  ^^  powcr^"  properly  so  called, 
is  vested  in  the  heir,  even  admitting  that  by  express  wojrds  a 
power  could  be  given  to  him  in  a  case  where  he  takes  the  estate 
by  descent;  the  heir  is  simply  made  a  trustee  in  equity ;  the  legal 
estate  in  him  is  bound  with  a  trust.  Sir  E.  Suffden  {f),  too, 
appears  to  consider  that  had  a  legal  power  existed  in  the  execu- 
tors of  the  original  executrix,  it  could  not  have  been  exercised  in 
fisivour  of  the  purchaser  of  the  equitable  interests  in  the  moniea  to 
arise  from  the  sale ;  but  it  seems  difficult  to  acquiesce  in  this  idea, 
or  under  this  view  to  see  the  utility  of  the  Lord  Keeper  sending 
the  parties  to  law  upon  this  question.  The  case  is  cited  by  Lord 
Nottingham  in  Cook  v.  Fountain  (^),  as  showing  that  '^  a  devise 
^<  of  land  to  be  sold  (\bl3\  impUes  a  trust  in  the  heir  to  join 
'^  in  the  sale  for  necessity,  to  avoid  scruples,  and  to>  raise  the 
«  price"  (A). 


[189.]  The  subject  has  been  discussed  in  several  modem 
cases  (i). 


Modem  cases. 


[190.]  First— In  Bentham  v.  Wiltshire  (j).  There  a  testator 
devised  to  a  woman  an  estate  for  her  life,  provided  she  did  not 
marry,*  and  directed  that  ^^  after  her  decease  the  estate  should  be 
^^  sold,"  and  the  monies  disposed  of  among  illegitimate  children, 
&C. ;  he  appointed  the  tenant  for  life  smd  another  executors.  The 
V.  C.  was  against  the  implication  of  a  power  in  the  executors, 
holding  that  a  power  m^t  be  either  expressly  given,  "  or  be 
"  necessarily  implied,  from  the  produce  being  to  pass  through  their 
"  hands  in  the  execution  of  their  office,  as  in  payment  of  debts  and 
"  legacies ;"  adding,  "  it  is  a  further  circumstance  that  the  sale  is 
"  directed  to  be  made  after  die  death  of  the  tenant  for  life,  who 
"  was  one  of  the  executors."     The  above  case  is  a  remarkable 


(/)  171. 
{if)  3  Swan.  592. 

(A)  See  Fowle  v.  Green,  1  Ch.  Ca. 
202. 


(i)  See  also  Uvedale  y.  Uvedale,  3 
Atk.  1 17. 
(j)  4  Mad.  44. 


lliere  appears  to  have  been  no  dibcussion  on  the  effect  of  these  words. 
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exemplifieation  of  the  inconvenience  of  the  rule  in  restricting  the       chap.  i. 
implieation  of  the  power  in  executors ;  the  estate  was  of  gavel-        ^^'  '^- 
kind  tenure,  and  originally  there  were  several  heirs ;  all  died  but 
one,  and  he  could  not  be  found,  and  ultimately  the  contract  was 
rescinded  (A). 

[191.]  The  next  case  is  Potion  v.  Rcmdall{l) — ^a  case  differing 
in  one  respect  from  the  general  authorities ;  in  most  of  the  cases 
the  estlite  has  not  been  disposed  of,  but  been  left  to  descend  to 
the  heir  at  law :  here,  as  we  shall  see,  the  estate  was  given  to  the 
child^n,  several  of  them  being  minors,  siifbject  to  a  direction  for 
sale.  Perhaps  this  point  is  not  vety  material,  in  deciding  upon 
the  question,  whether  the  executors  have  or  have  not  an  implied 
power ;  it  seems  to  have  been  considered  more  against  the  impli- 
cation ;  it  may  be  contended,  however,  that  it  operates  the  other 
way.  We  may  suppose  the  case  of  a  devise  in  strict  settlement, 
with  a  general  power  of  sale  superadded,  without  any  donee  being 
named  {m) ;  the  circumstance  that  unless  a  power  be  implied 
in  tfie  executors,  the  .direction  for  sale  is  to  many  purposes  a 
BulKty,  seems  strong  in  favour  of  the  implication. 

[19Q.]  The  facts  in  Patt&n  v.  Mandail  were  these. — The  testa- 
tor, by  a  very  informal  will,  first  appointed  his  wife  and  two 
gentlemen  executors  of  his  will,  and  guardians  of  his  children, 
deebring  tiiat  the  majority  should  decide  in  the  event  of  any 
difference  of  opinion  among  his  executors.  There  then  followed 
tbis  clause,  ^^  that  if  any  two  of  my  oKildi^en  who  are  above  twenty- 
'^  one  years  shall  disapprove  of  the  manner  of  managing  my  lands 
"  and  houses*  in  that  case  the  whole  lands  and  houses,  toffether  with 
"  iJie furniture  and  contents  of  the  cellar^  shall  be  sold  within  one  year 
^'  after  such  disapproval,  a;t  latest."  He  then  gave  his  wife  and 
sisters  several  annuities.  There  then  followed  this  provision :  ^^  that 
'^  my  son,  John  Patton^  shall  have  all  my  books,  besides  his  proper 
"  share  of  what  property  is  left  at  my  death ;  that  all  my  children 
^  shall  shixre  equaUg  in  all  my  property,  deducting  only  such  sums  as 


(k)  See  in  PaiUm  v.  Randall^  1  J.  (Q  IJ.  &  W.  189. 


&  W.  193, 


(m)  See  Sug.  171. 

[192] 
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CHAP.  III.  ^^  have  been  given  to  them,  that  is  to  say,  Mary  Foote  4002.  in 
^^^  '^'  "  value,  and  Anna  Loring  400/.  in  value;  also  that  the  house  we 
^^  inhabit  shall  belotiff  to  aU  my  children,  and  likewise  all  thefitmi" 
^^  ture,  but  I  wish  them  to  pennit  their  mother  to  live  in  it  during 
'^  her  widowhood.  Every  thing  belonging  to  carriages,  horses, 
*^  and  harness  of  every  kind,  are  to  behng  to  my  fieu'm,  and  are  in 
'^  all  cades  to  go  with  it  If  the  house  inhabited  should  be  sold,  I 
^'  need  not  add  that  my  children  will  add  at  least  lOOZ.  a  year  to 
"  their  mother's  annuity." — The  testator  left  seven  children,  some 
infants. — In  about  a  month  after  the  testator's  death,  the  two 
eldest  daughters,  who  were  of  age,  delivered  the  following  notice 
to  the  executrix  and  executors, — ^^  with  the  fullest  reliance  on 
^^  your  honour  and  integrity,  we  consider  you  inadequate  to  the 
^*  management  of  the  lands  and  houses  of  our  late  respected  &ther, 
"  whose  will  we  request  may  be  put  in  force."  Sir  Thomas  Plumer 
appears  to  have  thought,  though  apparently  with  some  difficulty, 
that  even  admitting  the  notice  to  be  sufficient,  which  he  thought 
it  was  not  (468),  there  was  no  power  in  the  executors.  Inde- 
pendent of  the  question  of  the  sufficiency  of  the  notice,  the  case 
seems  open  to  some  remark,  having  regard  to  the  peremptory 
direction  for  sale,  the  union  of  the  real  and  personal  estate  (194), 
and  the  minority  of  the  children,  and  the  general  tenour  of  this 
informal  will. 

[193.]  In  the  prior  case  of  Sowarsby  v.  Lacy  (n),  where  there 
appears  to  have  been  a  gift  to  the  children,  there  seems  to  have 
been  an  express  power  of  sale  vested  in  the  executors ;  tlie  main 
point  discussed  there  was  ithe  power  of  the  executors  to  give 
effectual  discharges  (2453). 

[194.]  The  last  reported  case  on  the  point,  is  Tylden  v.  Hyde  (o). 
There,  after  giving  several  specific  and  pecuniary  legacies,  a  tes- 
tator, by  an  informal  will,  directed  as  follows,  ^'  the  residue  of  my 
*^  property,  both  landed  and  personal,  I  desire  may  be  converted 
"  into  money,  lodged  in  government  securities,  and  divided  into 
"  four  parts  or  shares,"  &c.,  concluding,  "  I  request  that"  six  per- 


(;/)  4  Mad.  142.  |      (o)  2  S.  &  S.  238. 

[194] 
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sons  *'  will  act  as  executors  to  this  my  last  will  and  testament.'' 
ITie  V.  C  was  in  favour  of  a  power  in  the  executors,  relying  on 
the  circumstance  that  the  real  and  personal  estate  were  blended 
(180)  (192).  This  however,  in  itself,  is  perhaps  aminute  circum- 
stance; probably  the  legacies  were  charges  on  the  land  or  its 
proceeds:  the  concluding  clause  as  to  executors  in  this  informal 
will,  perhaps  could  not  have  much,  if  any,  effect  {p)  with  refer- 
ence to  the  point  under  consideration. 
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SECTION  V. 

WHETHER   A  PROVISION  CREATE   A   SIMPLE    AND  PROPER   POWER, 
OR   INCLUDE   IN    IT  A   TRUST   OR   GIFT. 


[195.]  AVe  have  now  to  consider  what  is  a  mere,  or,  in  other 
words,  a  proper  power,  and  what  is  a  power  coupled  with  a  trust, 
or  imperative,  or  at  least  of  such  a  nature  as  that,  connected  with 
the  context,  it  can  be  discovered  that  the  objects  in  whose  favour 
it  is  to  be  exercised  are  meant  to  be  benefited,  though  the  power 
should  fail  by  the  death  or  incapacity  of  the  donee,  or  his  non- 
execution  of  it  or  otherwise. 


CHAP.  III. 
SEC.  V. 


[196.]  Sometimes  the  property  is  vested  in  the  party  upon  an 
express  trust  to  dispose  of  it  in  favour  of  certain  objects,  leaving 
him  a  discretion  as  to  the  proportions,  &c. ;  at  other  times  the 
trust  is  implied  from  words  of  desire,  recommendation,  &c.,  or 
from  words  of  less  strong  import;  in  other  cases,  the  donee,  with- 
out having  the  property  vested  in  him,  is  directed  or  empowered 
to  dispose  of  it,  the  direction  or  power  frequently  extending  over 
a  reversion  expectant  upon  a  life  interest  limited  to  the  donee : 
various  other  limitations  occur.     Many  cases,  having  regard  to 


{p)  i^BarringtonY,  The  AtL  Gen.  (178);  Mackintosh  v.  Barber  (180). 

[196] 
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CHAP.  III.      the  autboritiesy  present  no  difficulties;   others,  again,  involye 
points  of  great  nicety. 


SEC.  V. 


Sir  E,  Sugden'i       [lO?,]  We  may  consider  the  subject  under  several  heads,  first 

distinctions*  w  j  ^  «^ 

referring  to  a  passage  of  Sir  E.  Sugdm^s.  After  noticing  Harding 
V.  Gtyn,  and  some  of  the  other  leading  authorities,  Sir  E.  Sug^ 
deu  (a)  observes,  ^^  there  is  a  class  of  cases  where  the  bequest  is 
^^  considered  not  as  a  power  in  the  nature  of  a  trust,  but  as  a 
"  power  with  a  bequest  over  to  the  object  of  it  in  defstult  of 
.  ^^  appointment  by  implication;  in  many  instances  it  is  difficult 
'^  to  distinguish  the  cases."  Excluding  from  our  consideration 
powers  to  sell  for  the  benefit  of  creditors,  and  cases  of  that  nature, 
where  in  the  ordinary  sense  there  can  be  no  limitation  over  in 
de&ult  of  an  appointment,  it  may  perhaps  be  thought  that  there 
is  really  no  substantial  distinction  between  the  cases.  The  cases 
immediately  preceding  this  paragraph,  and  those  following  it, 
appear  in  general  to  belong  to  the  same  class;  or  at  least  it  may, 
it  is  believed,  be  safely  stated,  that  however  the  cases  in  each 
class  may  differ  firom  each  other,  no  clear  line  of  demarcation 
can  be  drawn  between  the  two  classes.  The  authorities,  so  far 
as  we  need  enter  into  them,  may  perhaps  be  thus  divided : 

I.— Cases  of  Express  Trust  (198). 

2. — Cases  where  the  word  "  desire,"  or  other  words  of  the 
like  import  occur  (203) ;  and  herein  (205),  Harding 
V.  Glyn  (205). 

3. — Cases  where  Property  is  given  or  limited  *^  to  be" 
disposed  of  Sfc  (218) ;  and  herein  (220),  the  Duke 
of  Marlborough  v.  Lord  Godolphin. 

4w — Cases  where  Property  is  limited  "  to"  the  Objects^  as  a 
Party  shaU  appoint^  ifc.  (226);  and  herein  (232),  one 
branch  o/^  Brown  v.  Higgs. 

5. — Cases  where  the  word  "  empower, "  or  some  such  word 
is  used  (240);  and  herein  (255),  as  to  the  other 
branch  o/"  Brown  r.  Higgs. 

(a)  397. 
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We  shall  elsewhere  consider  whether  the  f»bjeet8   take  as      chap  hi. 
tenants  in  common,  or  as  joint  tenants  (2789),  and  who  are        °'^-  ^' 
bound  to  give  effect  to  the  disposition,  and  in  fiivour  of  whom 
(3038). 


1. — Cases  of  Express  Trust 

[198.]  Cases  of  express  trust  can  perhaps  rarely  gpive  rise  to 
much  question. 

[199.]  In  Moseley  v.  Moseley  (^),  there  was  a  devise  in  fee, 
subject  to  prior  estates^  upon  trust  to  settle  '^  upon  such  of  the 
^'  sobs''  of  a  party  as  the  devisees  should  dtink  fit,  &c.,  with 
rettainders  over  to  persons  of  the  blood,  &c. ;  it  being  the  testa* 
tor^s  desire  that  the  estate  should  remain  in  die  family,  &c. :  the 
devisees  were  orckred  to  select  a  son,  &c.,  and  on  their  defiiult, 
the  Court  declared  that  it  would  do  so.  A  general  limitation  to 
the  sons  to  take  together  would  not  hese,  it  seems,  have  answered 
the  testator's  object  (1082). 

[200.]  In  Clarke  v.  Turner  (c),  an  estate  was  devised  to  a 
person  in  fee,  ^^  upon  trust  that  he  should  convey  it  to  such  of 
^*  the  relations  of  the  testator  as  he  should  think  best  and  most 
<*  reputabk  for  his  iauDuly;"  and  the  Court  decreed  that  a  con* 
veyance  should  be  made  to  the  heir.  As  elsewhere  (2622) 
appears,  the  precise  principle  of  the  decision  cannot  be  collected* 
A  general  division  among  the  relations  might  not  have  answered 
the  intention  (1083) ;  and  perhi^s  in  such  a  case,  a  Court,  in 
defavU  of  a  disposition  by  the  devisee,  would  not  make  a  selec- 
tion. This  may  not,  however,  be  clear ;  though  as  widiout  the 
interference  of  the  Court,  there  would  be  a  resulting  trust  for  the 
heir, — one  of  the  objects  of  the  trust, — ^there  might  be  no  occa- 
sion for  a  Court  exercising,  contrary  to  its  general  rules  (3069), 
any  discretion. 

(h)  Finch,  33.  I  v.  Moseley,  there  cited  (2620);  see 

(c)  2  Freem.  198;  and  %et  Moseley  I  Supple  v.  Lawsorij  Amb.  729. 

[200] 
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CHAP.  III.  [201.]  In  Longmore  v.  Broom  (i/),  a  testator  bequeathed  the 

SEC.  V.  residue  of  his  personal  estate  to  his  executors,  **  upon  trust  that 
^'  they  shall  pay,  apply,  and  dispose  of  my  sidd  personal  estate 
^^  unto  and  amongst  my  two  brothers,"  (naming  them,)  '^  and  my 
**  sister,"  (naming  her,)  ^*  or  their  children,  in  such  shares  and 
^^  proportions,  and  at  such  time  or  times  as  they  (my  trustees) 
"  or  the  major  part,  or  the  survivor  of  them»  his  executors  or 
^^  administrators,  shall,  in  their  discretion,  think  proper ;"  and  it 
Mras  held  that  the  brothers  and  sister,  cmd  such  of  their  children 
as  were  living  at  the  decease  of  the  testator,  were  entitled  in 
equal  shares,  as  tenants  in  conmion. 

[202.]  Here,  too,  perhaps  we  may  properly  mention  Burrell  v. 
BurreU  (e),  where  a  testator  gave  all  his  real  and  personal  estate 
to  his  wife,  to  the  end  she  might  give  his  children  such  forr 
tunes  as  she  should  think  proper,  &c. ;  and  it  was  considered  diat 
there  was  a  trust  of  the  whole  estate  for  the  children.  The 
widow  seems  to  have  enjoyed  the  estate  for  her  life  (135)  (224) ; 
but  no  discussion  on  this  point  appears  {f), 

2. — Cases  where  the  word  "  desire,"  or  other  words  of  the  like 
import  occur  ;  and  Aerezw  Harding  r.  Glyn  (205). 

(203.)  These  cases  are  very  analogous  to  those  of  express 
trusts ;  though,  indeed,  frequently  the  word  "  desire,"  or  some 
such  expression,  has  been  used  where  the  property  has  not  been 
vested  in  the  party.  It  cannot  be  necessary  to  enter  into  all  the 
cases :  the  subject  is  discussed  by  other  writers  (^),  and  many  of 
the  authorities  throw  no  light  on  powers. 

[204.]  In  Mason  v.  Limbery(h\  a  testator  bequeathed  a  sum 


id)  7  Ves.  124 ;  see  Gibson  v.  Kni- 
ven  (1130);  Alexander  v.  Alexander y 

2  Ves.  sen.  640;  Reade  v.  JReade, 
(1684);  Cole  v.  Wade,  16  Ves.  47; 
White  V.  St.  Barbe,  1  V.  &  B.  399. 

(e)  (1069) ;  see  Fowler  v.  Hunter, 

3  Y.  &  J.  606. 


(/)  See  Civil  v.  Rich  (1067); 
Robinson  v.  Smith  (1070). 

(g)  2  Rop.  Legs.  304,  2nd  ed. ;  1 
Sand.  Uses,  317,  4th  ed. ;  1  Jar.  Pow. 
Dev.  355  n. 

(h)  Ami).  4,  cit.  in  Vernon  v.  Ver^ 
non ;  2  Ves.  sen.  0^,  cil.  in  Duke  of 

[204] 
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of  money  to  another,  desiring  him,  at  his  death,  to  give  it  among  chap.  hi. 
certain  persons,  as  he  should  think  fit  Tlie  immediate  legatee  ^^'  ^' 
died  in  the  testator's  life,  but  the  objects  were  held  to  be  in  titled 
equally.  Here  it  was  clearly  the  intention  that  the  first  legatee 
should  not  enjoy  the  property  beneficially  beyond  his  life,  and 
that  on  his  decease  the  other  objects  should  take,  with  a  power, 
however,  to  the  legatee  to  vary  their  shares.  The  power  not 
having  been  exercised — in  fact,  having  &iled — the  direction 
being  clearly  imperative,  the  other  objects  took  upon  the  com- 
mon principles  of  equity.  Here  the  question  was  not  directly,  as 
io  many  cases,  between  the  legatee  or  his  representatives  and  the 
objects,  but  between  the  persons  intitled  to  the  bulk  of  the  estate 
and  the  objects;  the  point  must  have  been  whether  there  was  not 
a  lapse :  however,  the  cases  depend  upon  the  same  prindple. 

[205-]  Harding  v.  Glyn  (i)  is  a  very  leading  case.  A  man  Harding  v. 
gave  to  his  wife  certain  personal  estate,  "  but  did  desire  her  at  ^"' 
'^  or  before  her  death,  to  give"  the  same  ^'unto  and  amongst  8iu:h  of 
"  his  own  relations  as  she  should  think  most  deserving  and  approve 
"  of,"  and  made  her  executrix.  The  wife  by  her  will  gave  part  of 
the  property  to  a  relation  of  her  husband's,  the  relation,  however, 
not  being  a  party  who  would  have  been  intitied  under  the  Sta- 
tutes of  Distribution,  either  at  her  husband's  or  her  own  death ; 
the  rest  of  the  property  she  disposed  of  to  strangers.  The  parti- 
cular disposition  to  the  relation  was  confirmed,  and  the  rest  of  the 
property  was  directed  to  be  divided  equally  among  the  relations 
who  would  have  been  intitied  under  the  Statutes,  but  it  seems 
those  entitled  at  her  death. 

[206.]  Of  the  correctness  of  the  decision  that  a  trust  was  created.   Observations 
it  seems  impossible  to  doubt     In  a  contrary  view,  either  the  wife 
must  have  taken  absolutely  under  the  gift,  or  as  executrix,  or 


M»iM  Y.  Lord  Godolphin;  see  Sug. 
398;  see  Craker  t.  ParroU  (1128); 
Wright  T.  Atkym  (2649). 

(i)  1  Atk.  469,  cit.  in  Dvke  of 
MarlM  v.  Lord  Godolphin^  2  Ves. 
sen.  66;  and  in  Bron-n  v.  Higgsy  5 


from  Mr.  Joddreld  note;  and  in 
Wright  V.  AtkyrUj  Coop.  118,  19 
Yes.  302,— Tuni.  &  Russ.  161 ;  and 
see  4  Russ.  296,  in  Grant  v.  Lynam ; 
sec  Spring  v.  Biles  (1057);  Moseley 
V.  Moxeley  (199);  Clarh  v.  Turner. 


Ves,  501,  from  R.  B. ;  and  8  Ves.  571,  |  (200). 
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there  would  have  been  an  intestacy;  in  either  of  the  two  former 
cases  she  would  have  taken  the  whole^  and  in  the  latter  case  she 
would  have  taken  half  of  the  property,  thou^  it  was  evidently 
the  testator's  intention  that  his  ovm  relations  should  enjoy  it  (2112). 
Even  if  other  persons,  and  not  the  donee  of  the  power  or  provi* 
sion,  wovdd  have  otherwise  become  intitled^  it  seems  that  under 
the  word  *^  desire,"  notwidxstanding  the  word  ^sudi,"  a  trust 
would  have  been  declared  for  the  relations  generally.  Whatever 
in  same  cases  may  be  the  effect  of  the  word  **siudi/'  asimportki^ 
that  a  selection  is  meant  to  be  made5  or  that  some  act  must,  be 
done  on  the  part  of  the  donee  (230),  it  seem%  that  provided  there 
be  a  clear  manifestation  of  an  intention  that  the  objects^  or  some 
of  them,  shall  at  all  events  ti^e,  the  intention  will  be  effectuated, 
notwithstanding  the  foilure  of  an  execution  by  the  dcmee. 


Mr.  jarman  as        [207.]  As  observed  by  Mr.  Jarman  ( /),  it  certainly  does  not 

to  the  class  of  l    .      j  ^  /  ^    \j/y  j 

relations  en-       Seem  casy  to  discover  why  the  tmst^  in  default  of  a  wpoeition, 

should  hove,  been  for  those  relations  who  were  the  next  of  kin  at 
the  wife's  death,  instead  of  those  who  were  such  att  the  death  of 
the  busbemd ;  and  especiaDy  since  in  the  executioti  of  the  direc-' 
tion  she  was  not  confined  to  a  testamentary  instrument :  and 
though  the  case  is  frequency  referred  tOj  and  has  been  adopted 

Sir  E.  Sugdtn.    by  Sir  £•  Suffden  {k)  as  an  authority  in  this  view^  perhaps  tte 

point  cannot  be  considered  as  established*  The  fact  appears  to 
hare  been,  that  the  wife  died  very  shortly  after  her  husband,  so 
that  the  same  persons  may  have  been  the  next  of  kin  at  each 
period;  but  if  not,  perhaps  at  that  day  the  effect  of  such  powers 
as  to  the  objects  who  should  take,  and  as  to  the  mode  of  their 
taking,  was  not  clearly  settled. 


Other  authori- 
ties involving 
trusts  for  rela- 
tions. 


[208.]  Cases  of  disposittons  for  the  benefit  of  relations  are  verf 
numerous ;  we  may  notice  some  others  of  them. 

[209.]  In  Goadinge  v.  Goodinge  (Z),  there  was  the  following 
bequest :  "  I  give  and  bequeath  unto  (239),  and  I  hereby  order 


0")  1  Pow.  Dcv.  296  n.  (2632). 

(k)  624. 

(0  (2608);    and  see   Brunsden  v. 


Woolredge  (2610) ;  Cole  y.  Wade,  16 
Ves.  47. 
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'^and  direct  my  exeeutprs  to  pay  out  of  the  residue  and  rest  of  chap.  m. 
"  my  estate  the  sum  of  3»000/.,  to  and  amongst  such  of  the  nearest  '^^'^* 
*^  r^lations^if  the  family  of  the  Edgea^  as  my  exeootors  shall  think 
<^  Ae  greatest  objects  of  charity,"  in  sudi  proportions,  &c^  as  they 
d&Quld  diink  fit,  taking  the  advice  of  his  sister.  There  seems  no 
doubt  thai:  a  trust  was  created.  The  executors  and  sister  were  in 
fiiet  living,  and  the  legacy  was  distributed  under  the  eye  of  the 
Court  (9059). 

[210.]  In  Spring  d*  Titcker  v.  Biles  (m),  aft^  giving  legacies 
to  rektions  and  making  other  bequests,  a  testator  gave  the  re* 
sidue  of  his  real  and  personal  estate  to  his  wife  for  life,  ^^  and  my 
^^  further  will  is,  that  my  said  wife  shdm  and  I  do  hereby  give  her 
^'  fiill  power  and  authority  to  dispose  of  the  same,  in  and  by  her  last 
^'  will  and  testament  to  be  duly  made  and  executed,  to  and  amongst 
^^  such  of  my  relations  as  shall  be  living  at  the  time  of  my  decease, 
''in  such  parts,  shares,  and  proportions,  as  my  said  wife  shall  think 
''  proper,"  giaking  his  wife  sole  executrix.  A  question  having 
arisen  on  an  appointment  of  some  copyholds  to  one  relation, 
though  an  exclusive  appointment  was  held  to  be  authorized,  it 
was  laid  down  at  least  by  Lord  Mansfield^  that  if  no  appointment 
had  been  made,  a  trust  would  have  arisen  by  reference  to  the 
Statutes  of  Distribution. 

[211.]  In  Hands  v.  Hands  (n),  a  moB  by  his  will  gave  all  his 
estate,  subject  to  debts,  &c.,  to  his  wife;  and  declared  his  will  to 
be,  that  his  wife  should,  at  her  decease,  give  unto  and  amongst  Us 
relations,  what  should  remain  (according  to  the  reports)  of  what 
he  had  thereby  given  and  bequeathed  unto  her,  except  400/., 
which  she  should  be  at  liberty  to  dispose  of  as  she  should  think 
fit;  a  trust  having  been  held  to  be  created  for  the  next  of  kin  at 
the  testator's  deaths  the  property  was  secured  in  the  widow's  life 
time  for  their  benefit. 


(w)  1  T.  R.  435. 

(»)  1  T.  R,  437,  D.  dt  in  Spring  v. 
Bilet;  3  B.  C.  C.  69,  Belt's  ed.,  cit  in 


Phillips  V.  Garth;  see  Cooper,  IID,  in 
Wright  v.  Atkynt, 

[211] 
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^^^'  ^'  executrix  for  life^  adding,  "  and  it  is  my  absolute  desire,  that  my 
^'  sister  bequeaths  at  her  own  death,  to  those  of  her  own  family, 
^'  what  she  has  in  her  own  power  to  dispose  of  that  was  mine, 
^^  provided  they  behave  well  to  her  with  decency  and  affection.^ 
The  sister,  as  appeared  by  her  will,  professedly  made  no  dispo- 
sition, and  it  was  held  that  the  property  belonged  to  her  next 
of  kin.  It  was  argued  strongly  as  a  circumstance  against  there 
being  held  an  intestacy  of  the  original  testatrix,  that  the  sister, 
as  intitled  to  a  part  of  the  fund,  would  have  had  an  interest  in 
not  complying  with  the  provision  (a).  No  complaint  as  to  the 
behaviour  of  the  parties  appears ;  it  cannot  be  clearly  collected 
from  the  case,  what  the  effect  of  the  words  as  to  behaviour 
was  (1066). 

[213.]  In  Forbes  v.  Ball  (^),  a  testator  gave  to  his  wife  the  sum 
of  500/. ;  '^  and  it  is  my  vnll  and  desire^  that  my  said  wife  may 
^'  dispose  of  the  same  amongst  her  relations,  as  she  by  uiU  may 
^^  think  proper ;"  it  was  considered  there  was  a  trust,  indeed  the 
point  could  not  it  seems  admit  of  a  doubt ;  there  was,  as  it  was 
held,  an  appointment. 

[214.]  In  Pope  v.  Whitcornbe  (c),  a  man  gave  the  residue  of 
his  estate  to  his  ivife  for  life,  and  in  an  event  which  happened,  he 
directed  his  wife  to  dispose  of  the  residue  amongst  his  relations, 
in  such  manner  as  she  should  think  fit,  and  it  was  held  that 
the  relations  were  intitled. 

[215.]  In  Birch  v.  Wade  (<f),  a  testator  gave  all  his  estate  to 
his  wife  for  life,  and  then  disposed  of  two  thirds  of  it  to  a  brother 
and  sister  and  their  children ;  and  another  third  to  another  sister 
for  life,  adding  this  clause,  *'  it  is  my  will  and  desire,  that  the 


(o)  9  Ves.  319. 

(a)  (206)  (219)  (221)  (251)  (264). 
(2775). 


(h)  3  Mer.  437. 
(c)  3  Mer.  689. 
(<0  3  V.  &  B.  198. 
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"  other  third  part  of  the  principal  of  my  estate  and  effects,  be  chap.  hi. 
*'  left  entirely  to  the  disposal  of  my  dear  and  loving  wife,  among  *^^^'  ^'' 
^.^  such  of  her  relations  as  she  may  think  proper,  after  the  death  of 
"  my  aforesaid  sisters"  Iqu,  sister.]  The  wife  made  no  appoint- 
ment, but  the  property  was  held  to  belong  to  her  relations.  The 
case  may  be  thought  not  so  strong  in  favour  of  a  trust  as  Harding 
V.  Glyn^  and  many  of  the  other  cases. 

[216.]  We  may  now  notice  some  other  cases.     In  Crossling  v.  Cases  of  trusts 
Crossling  (e),  where  a  testator  devised  a  freehold  estate  to  his  ties. 
wife  for  life,  with  this  superadded  clause,  ^^  and  she  shall  dispose 
"  of  the  same  amongst  my  children  by  her  at  her  decease,  as  she 
**  shall  think  proper," — ^the  wife  having  made  no  disposition,  it 
appears  to  have  been  considered  even  in  equity,  tliat  a  mere 
power  was  created ;  the  final  decision  however  is  not  reported. 
There  seems  reason  to  think  that  if  in  default  of  a  disposition, 
the  will  did  not  at  law  (f)  operate  as  a  gift  to  the  children,  still  As  to  provi- 
the  heir  was  a  trustee  for  them;  that  in  fact  it  was  the  duty  of  at  law.^"^  "^ 
the  wife  to  execute  the  power. 

[217.]  The  following  disposition  oi^ifeme  covert,  occurred  in  a 
case  before  Lord  Northington  (g) ;  "  and  I  do  hereby  order  that  he" 
(the  tenant  for  life  her  husband),  "  settle  the  whole  freehold  estate 
in  the  parish  of  Penn^  to  pay  a  sum  not  exceeding  100/.  per 
annum,"  to  establish  a  charity,  to  take  effect  before  or  after  his 
death,  with  a  gift  over  to  another  subject  thereto ;  and  the  dispo- 
sition was  considered  as  having  created  a  trust;  hut  9i  bond  Jide 
charity  having  been  established,  though  not  to  the  full  extent  of 
the  power,  the  Court  refused  to  go  beyond  the  disposition  made, 
notwithstanding  the  donee  at  first  seems  to  have  contemplated 
giving  the  whole  100/.  a  year. 


{e)  2Cox,3d6;  see  Spring  v.  Biles,  Ves.  ju.  271;   and  see  (237);    and 

(210).  see  in   Eacles  v.  England,  2  V^em. 

(f)  See  in  Daniel  v.  Ubletj  (135) ;  467. 

9ndin  DighUmv.  Tomliwsonj  \.  Com.  {g)  Alt,  Gert,  v,  Bradleg,  1   Eden, 

Rep.  195 ;  and  in  Bull  v.  Vardi/ ;  1  482. 

VOL.  J.  Gr  [217] 
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3. — Cases  where  Property  is  given  or  limited  "to  be"  dti- 
posed  of,  8fc, ;  and  herein  the  Duke  of  Marlborough 
V.  Lord  Godolphin  (220). 

[218.]  Many  of  these  cases  are  very  similar  to  the  last  class. 

[219.]  In  Maddison  v.  Andrew  (h)y  a  man  made  his  wife 
residtiary  legatee  and  executrix,  and  *^  gives  £600  to  be  by  her 
"  disposed  of  to  and  amongst  his  three  daughters,  in  such  pro- 
"  portions,  and  payable  in  such  manner  as  she  should  think  fit  to 
"  give  it,"  by  act  in  her  life  or  will,  &c.  There  was  no  dispute 
that  a  trust  of  some  sort  or  other  was  created,  upon  which  there 
could  be  no  doubt  (t).  Here,  as  in  some  other  cases  (212),  the 
effect  of  the  non-execution  of  the  power  or  provision  would  have 
been,  that  the  donee  would  have  obtained  the  benefit  of  the  non- 
execution;  and  in  such  cases  it  may  be  thought  that  slighter 
words  than  in  other  cases  may  be  sufficient  to  disclose  a  trust. 
In  die  principal  case,  however,  the  words,  taken  by  themselves, 
are  very  strong. 


Duhe  of  Marl- 
borough  V.  Loi'd 
Godolphin, 


[220.]  The  Duke  of  Marlborough  v.  Ijord  Godolphin  (j\  is  a 
case  which  has  been  much  canvassed.— A  man,  by  his  wiU,  gave 
to  his  second  wife  a  legacy  of  £30,000,  and  made  his  eldest  son 
residuary  legatee. — By  a  codicil  he  declared  that  the  legacy  should 
be  to  his  wdfe's  own  use  for  her  life  only,  and  after  her  decease 
the  said  whole  legacy  be  divided  and  distributed  amongst  such 
of  my  children^  and  in  such  manner  and  proportions"  as  she 
should  by  deed,  will,  &c.,  appoint,  "  and  to  no  otlier  use  or  pur- 
"  pose  whatsoever." — He  left  children  by  a  first  wife  only. — The 
power  was  executed  by  will;  but  there  being  a  lapse  (1745)  of 
some  of  the  gifts,  a  question  arose  whether  the  power  was  so  far 
in  the  nature  of  a  trust,  as  that  the  diildren  generally  took  in 
default  of  an  appointment,  and  it  was  held  not ;  and  a  further 


(C 


(( 


(A)  1  Ves.  sen.  57. 
(i)  See  2  B.  C.  C.  588,  in   Modoc 
V.  Jackton. 

(J)  2  Ves.  sen.  61 ;  5  Ves.  505,  cit. 


in  Brown  v.  Iliggs,  from  R.  B. ;  see  5 
Ves.  596"  in  Pritchard  v.  QuiruAatii ; 
see  Bristow  v.  Warde,  2  Ves.ju  336; 
Grace  v.  Wilson,  Sug.  216. 
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question  having  been  raised  between  the  residuary  legatee  and     chap.  hi. 
the  next  of  kin  of  the  testator,  it  was  decided  that  the  residuary   __!^^lll_._ 
legatee  was  intitled. 

[221.]  This  case  was  much  commented  on  in  Braum  v.  Hiffffs  Obfervations 
(232),  in  contrast  with  Harding  v.  Glyn  (205),  and  from  the 
observations  made  by  Lord  Alvanley  and  by  Lord  Eldon  in  that 
case,  some  doubt  may  perhaps  exist,  whether  it  would  be  followed ; 
at  the  same  time,  there  are  distinctions  between  the  two  cases, 
and  some  that  may  be  thought  of  importance.  In  Harding  v. 
G/yn,  the  words  perhaps  were  more  imperative,  especially  con- 
nected with  the  &ct,  that  in  that  case  the  wife  had  a  conflicting 
interest;  whereas  in  the  principal  case,  the  wife,  according  to 
the  construction  put  upon  the  disposition,  could  derive  no  advan- 
tage from  not  executing  the  power.  Again,  the  only  effect  of 
her  not  executing  or  fully  executing  the  power  was,  tliat  one  of 
the  objects  of  the  power,  and  whom  alone,  since  the  power  was  an 
exclusive  one,  she  might  have  selected,  did  as  residuary  legatee 
take  the  property  not  appointed ;  in  that  respect  the  case  seems 
to  have  been  likened  to  Daniel  v.  Uhley  (135)  (222).  Lord 
Hardwicke  indeed  raised  difficulties  as  to  the  shares  in  which  in 
de&ult  of  an  appointment,  the  children  were  to  take  in  such  a 
case,  and  particularly  with  reference  to  the  fact  of  there  having 
been  preceding  appointments ;  but  there  seems  to  be  no  greater 
difficulty  upon  this  point  than  in  Maddisonv.  Andrew  (219).  He 
distinctly  admitted  that  when  the  objects  were  fixed,  leaving  the 
proportions  only  to  be  settled,  there  was  a  trust  as  where  the 
appointment  was  directed  to  be  made  among  all  of  them,  whereas 
in  the  principal  case,  the  words  imported  a  selection.  Perhaps 
without  reference  to  the  fact  of  one  of  the  objects  taking  as  resi- 
duary legatee  in  default  of  a  disposition,  the  reasoning  on  this 
point  is  not  very  satisfactory;  at  all  events,  as  observed  by  Lord 
Eldonj  in  Brawn  v.  Higgs^  the  principle  of  all  the  authorities  is 
sufficiently  clear;  the  only  question  is,  whether  it  was  properly 
applied  in  the  above  case.  The  children,  it  seems,  were  otherwise 
provided  for ;  the  object  of  the  power  was  supposed  to  be  merely 
to  secure  respect.  Sometimes  powers  are  given  to  appoint 
among  a  class  of  objects,  or  such  of  them  as  the  donee  may  see 
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fit  (k) :  whether,  in  Lord  Hardwicke^s  view,  any  difference  would 
arise  on  this  account  is  perhaps  questionable. 

[222.]  In  cases  like  Liefe  v.  SdUingstone  (Z),  it  seems  that  there 
is  no  estate  limited  in  equity  any  more  than  at  law,  but  that  the 
estate  is  left  to  descend  to  the  heir,  subject  to  a  strict  power 
in  the  donee  to  divest  his  interest  in  favour  of  specified  ob- 
jects ( 134). 

[223.]  We  may  refer  to  various  cases  where  real  or  personal 
estate  has  been  left  to  a  party  for  life,  and  afterwards  to  be 
divided  or  disposed  of  among  the  party's  children,  in  such  shares 
as  the  party  might  see  fit,  or  in  some  such  terms,  and  where  the 
objects  have  been  considered  as  intitled,  in  default  of  a  dispo- 
sition (m). 

[224.]  Sometimes,  though  a  man  gives  property,  perhs^s  his 
whole  estate,  to  his  wife,  to  be  divided  among  his  children,  he  does 
not  expressly  give  her  a  life  interest  (n) ;  in  some  cases,  at  least, 
particularly  where  the  power  is  confined  as  to  its  execution  to  a 
testamentary  instrument,  the  limitation  of  such  a  life  interest 
may  be  implied. 


4. — Cases  where  Property  is  limited  "to"  the  Objects^  as  a 
Party  shall  appoint^  8fc.;  and  herein  one  branch  of 
Brown  v.  Higgs  (232). 

[225.]  In  Wall  v.  Thurhome  (o),  a  testator  devised  lands  to 
his  wife  for  life,  "  and  after  her  decease,  he  willed  and  devised 
"  that  the  same  should  descend  and  come  to  his  said  three 
"  daughters,  their  heirs  and  assigns  for  ever,"  in  such  shares  as 


(k)  See  Warburton  v.  Warburton 
(3054). 

(/)  (131)  ;  see  Tomlinson  v.  Digh- 
ton  (132);  Danielr.  Ubley  {136);  see 
(221 ) ;  Macey  v.  Shurmer,  1  Atk.  389, 
Amb.  520. 

(m)  Spencer  v.  Spencer^  5  Ves.  362 ; 
Kemp  T.  Itetnp,  6  Ves.  849 ;  exparte 


Williams,  IJ.  &  W.  89 ;  Kennedy  y. 
Kingston,  2  J.  &  W.  431 ;  see  Garth- 
warth  V.  Robinson^  2  Sim.  43. 

(n)  See  Anon,  W.  Kelynge,  6  ;  Bnr- 
rell  V.  Buri^U  (202). 

(o)  1  Vera.  355,  414,  Baith.  ed.  ; 
and  see  Fearae's  P.  W.  319. 
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the  wife  should  appoint ;  an  appointment  was   executed,   but      chap.  hi. 
questioned  as  illusory,  and  the  complaining  daughter  claimed  a        ^^^'  ^' 
third;  probably  the  daughters  were  co-heiresses;  there  was  no 
ultimate  decision. 

[226.]  Ikiv^  V.  Hooper  (/?),  occurred  on  marriage  articles  con- 
tsdning  a  covenant,  by  the  intended  husband,  to  settle  on  request, 
&c,  £2500,  ^^  to  the  use  of  such  child  or  children  as  he  should 
"  have "  by  his  intended  wife,  "  in  such  manner  or  proportion" 
as  he  should  appoint :  there  was,  it  seems,  no  settlement  or  ap- 
pointment ;  but  an  only  child  was  held  to  be  intitled.  The  point 
appears  to  be  perfectly  clear;  the* instrument  was  executory,  and 
the  covenant  to  be  performed  out  of  the  estate  of  the  party 
having  the  power ;  the  objects  to  take  were  fixed ;  the  propor- 
tions and  manner  only  remained  to  be  settled:  it  never  could 
have  been  meant  that  it  should  depend  upon  the  pleasure  of  the 
&ther  whether  the  children  took  any  thing  or  not.  The  main 
dispute  was  on  anotlier  point  It  so  happened,  that  as  to  another 
provision  depending  on  the  wife's  appointment,  there  was  an 
express  limitation  for  the  cliildren,  in  default  of  an  appointment. 

[227.]  In  Carter  v.  Carter  (q)  there  was  a  devise  of  money  to 
be  laid  out  in  land,  to  be  settled  on  a  nephew  for  life,  then  on  hi^ 
first  and  other  sons  in  tail  male,  with  remainder  to  trustees  for 
fifteen  years,  sans  waste,  with  remainders  over,  and  a  power  to 
make  a  jointure.  The  trust  of  the  term  was,  in  case  there  should 
be  no  issue  male  ^^  for  the  raising  portions  for  the  daughter  and 
'^  daughters  of  the  nephew,  to  be  paid  at  such  times,  and  in  such 
"  manner  and  proportion,  and  A^dth  and  under  such  provisoes  and 
"  limitations  as  the  nephew  by  any  writing,"  &c.,  should  appoint. 
There  was  no  issue  male,  and  only  one  daughter.  The  M.  R. 
thought  that  there  was  a  trust  independent  of  any  appointment; 
however,  he  held  that  there  was  an  appointment,  though  a  defec- 
tive one  (3011).  The  great  difficulty  seems  to  have  been  that  no 
sum  in  particular  was  mentioned;  however,  the  term  being  so 


(p)  2  Vera.  66l>  ;  6  B.  P.  C.  61.  Harvey  v.  Harvey ;  see  Jones  v.  Clouyk 

Iq)  Mose.  365,  cit  9.  Mod.  256,  in  I  (888). 
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CHAP.  III.      short  it  was  considered  it  might  be  meant  that  the  whole  of  the 

^^^'  ^'        profits  should  be  applied :  all  the  profits  were  appointed.    Where 

portions  are  originally,  or  become  by  appointment,  settled  to  be 

paid  at  such  time  as  trustees  or  others  appoint,  there  seems  to  be 

no  doubt  they  may  be  considered  as  vested  at  reasonable  times  (r). 

[228.]  In  Target  v.  Gaunt  (5),  a  term  of  years  was  devised  to 
one  for  life  and  no  longer,  and  after  his  decease  to  such  of  his 
issue  as  he  should  by  wiU  appoint,  and  if  he  should  die  without 
issue  then  over.  The  devisee  dying  without  issue  living  at  his 
death,  the  gift  over  was  supported ;  and  the  point  appears  to  have 
been  discussed  what  would  have  been  the  effect  of  his  having  left 
issue,  but  without  having  exercised  the  power;  however,  the 
opinion  of  the  Court  on  this  point  is  not  stated. 

[229.]  In  Bellasis  v.  Uthwatt  (^),  on  a  marriage.  Exchequer 
Annuities,  for  ninety-nine  years,  were  settled  by  the  husband  on 
himself  for  life,  then  on  the  wife  for  life,  and  afterwards  ^*  to  his 
^^  children,  in  such  manner  as  he  should  appoint;  and  if  no  chiU 
^*  dren  (254),  to  his  executors,  administrators,  and  assigns  ;**  there 
was  one  child,  a  daughter ;  and  it  was  held  that  she  was  intitled, 
though  no  appointment  was  made.  The  case  is  very  similar  in 
effect  to  Davy  v.  Hooper, 

[230.]  In  Pritchard  v.  Quinchant  (it),  a  wife's  real  estate  was 
settled  after  marriage  to  such  uses  as  the  husband  and  wife  should 
jointly  appoint ;  then  to  them  successively  for  life ;  and  after  the 
decease  of  the  survivor,  "  to  the  use  of  all  or  any  of  the  child  or 
*'  children  of  them  in  such  shares  and  proportions,  and  for  such 
"  estate  and  estates,  term  or  terms,  and  payable,'*  (according  to 
the  report,)  ^'  at  such  time  or  times,  and  in  such  manner  and 


(r)  See  Warr  v.  Warr,  Pr.  Ch.  213 ; 
Eq.  Ca.  Ab.  "  Heir,"  267 ;  SarUi  v. 
Lady  Blanfrey  (2914). 

{$)  I  P.  Wms.  432 ;  10  Mod.  402 ; 
Gil.  149 ;  Eq.  Ca.  Ab.  "  Devises," 
193,pl.  11  j  see  (231). 


(0  1  Atk.  426. 

(ii)  Amb.  147 ;  5  Ves.  596,  note  to 
Barstow  v.  KilvingUm;  and  see  ih. 
601 ;  and  see  1  S.  &  L.  296,  in  Camp- 
hell  V.  Sandys ;  and  see  Phelps  v.  Hay, 
Siig.  appx.  713. 

[230] 


WHAT   A    POWER,    AND   WHAT    A   TRUST.  87 

'<  form,"  as  the  husband  by  deed  or  will  should  appoint,  '^  and  in      chap.  hi. 

"  de&olt  thereof**  to  the  husband  in  fee.     It  was  considered  that        ^^^-  ^' 

the  children,  in  de&ult  of  an  appointment,  did  not  take  even  life 

estates.     Viewing  the  limitation  as  a  power  simply  depending  on 

the  will  of  the  party  intitled  in  de&ult  of  an  appointment,  its 

introduction  seems  to  have  been  nugatory  (1850).     As  in  the 

Duke  of  MarJboraugh  v.  Lord  Oodolphin  (220),  Lord  Hardmcke 

seems  to  have  felt  a  difficulty  with  reference  to  the  exclusive 

nature  of  the  power,  though  that  may  not  be  decisive  (206).  The 

point  perhaps  is,  whether  it  was  the  duty  of  the  donee  to  execute 

the  power,  and  what  estates  he  was  bound  to  give  (232)  (236). 

Admitting  the  words,  ^^  in  de£a,ult  thereof,"  to  mean  in  default  of 

an  appointment  (2813),  the  claim  of  the  children  was  of  course 

at  an  end.     Ultimately,  the  settlement  was  rectified  by  the  instruc- 

tions,  so  that  it  was  unnecessary  to  determine  the  question. 

[231.]  In  Hockley  v.  Mawbey  (v),  freeholds  and  leaseholds  were 
devised  to  a  wife  for  life,  and  after  her  decease,  <^  unto  my  son 
^^  Richard  Mussel  and  to  his  issue,  lawfully  begotten  or  to  be 
"  begotten,  to  be  divided  among  them  as  he  thinks  fit,  and  if  my 
^  said  son  shall  happen  to  die  without  issue  lawfully  begotten" 
(254),  the  testator  directed  the  estates  to  be  sold.  The  son  died 
without  issue,  and  without  having  suffered  a  recovery  of  the  free- 
holds. The  main  question  was  on  the  leaseholds,  whether  he 
took  absolutely,  and  it  was  held  that  he  took  for  life  only,  and 
that  there  was  a  positive  gift  to  the  issue,  subject  to  the  shares 
being  varied,  &c.  As  to  the  freeholds,  it  was  considered  that 
diere  was  no  estate  taiL 

[232.]  In  a  case  which  underwent  a  vast  deal  of  discussion,  Brownw.Higgs, 
and  in  the  progress  of  which,  most  of  the  leading  authorities  were 
entered  into  (ti?),  there  were  two  different  gifts  presenting  dis- 
tinct questions. — One  of  the  questions  is  noticed  elsewhere  (255). 
As  to  the  other  upon  which  there  was  no  decision,  the  estate  was 


(r)  1  Ves.  ju.  143;  3  B.  C.C.  81 ; 
see  (228) ;  Doe  v.  Goldmith  (1020). 
(tr)  Brown  y.  HiggSf  4  Ves.  708 ; 


5  Ves.  495 ;  8  Ves.  561 ;  18  Ves.  192; 
see  Gfunt  v.  Lynam,  4  Russ.  292. 
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CHAP.  III.  held  for  1000  years,  and  the  testator  gave  or  confirmed  it  to  his 
**^^-  ^'  wife  for  life ;  and  after  her  decease,  he  gave  it  to  his  nephew  -4., 
and  to  the  heirs  male  of  his  body  lawfully  begotten,  and  in 
default  of  such  heirs  ^'  to  one  of  the  sons  of  my  nephew"  A,  ^*as 
^'  the  said  A.  shall  direct  by  a  conveyance  in  his  life  time,  or  by 
"  his  last  will  and  testament." — A,<f  the  devisee,  died  in  the  testa- 
tor's life  time,  so  that  though  he  left  male  issue,  there  was  a  lapse 
of  the  estate  devised  to  him,  and  no  nomination  of  a  son  of  B.; 
but  the  wife  being  alive  the  point  was  not  determined,  whether 
the  sons  of  £.,  or  any  of  such  sons,  could  take.  Indeed  it  was 
urged,  that  even  if  the  gift  had  been  direct,  it  could  not  have 
taken  place,  since  had  A,  survived,  the  whole  would  have  vested 
in  him,  and  the  ulterior  limitations  been  void,  and  that  may  be 
thought  the  correct  view  (x) :  the  power  could  never  have  been 
exercised,  since  if  the  donee  had  survived  the  testator,  the  limi- 
tation would  have  been  wholly  void.  Independent  of  this,  how- 
ever, Lord  Alvardey  expressed  an  inclination  of  opinion,  that  no 
estate  or  trust  was  created,  as  it  was  intended  that  one  son  only 
should  take;  that  an  appointment  to  all  would  have  been  bad;  that 
there  could  be  no  implied  gift  to  all ;  and  that  no  one  was  com- 
petent to  make  the  selection  (y).  However,  it  may  be  thought 
that  if  a  clear  intention  could  be  discovered,  that  a  son,  though 
one  only,  should  at  all  events  take,  the  Court  would  select  the 
object,  or  take  some  steps  to  secure  a  selection  (230). 

As  to  one  object       [233.]  In  regard  to  the  question,  whether  an  appointment 
tended  to  lake",     could  in  such  a  case  be  made  to  more  than  one  object,  perhaps 

much  weight  is  not  to  be  attached  to  the  circumstance  of  the 
provision  assuming  the  shape  of  a  gift  ^'  to  one  of  the  sons,"  &c. 
Whatever  may  be  the  case  with  such  a  power,  it  would  seem 
that  under  a  power  to  give  an  estate  to  ^^  such  of  the  sons  of  A^ 
^^  as  B,  shall  direct,"  simply  without  additional  words,  and  in 
default  of  an  appointment  over  to  strangers,  an  appointment  may 
be  made  to  all  the  sons.  Without  a  clear  denotation  of  inten- 
tion tliat  the  estate  shall  not  be  divided,  perhaps  the  words  ought 


(a?)  See  Sug.  Gil.  Uses,  282  n.  |       (y)  See  Vin.  "  Uncertainty,"  591, 

I  pl-  1. 
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to  be  considered  as  shewing  only,  that  an  exclusive  appointment      chap.  hi. 


SEC.  V. 


may  be  made  ( 1081). 

[234]  In  BusheU  v.  Bushell  (z),  by  an  informal  marriage  set- 
tlement, (or  rather,  as  considered,  articles,)  on  the  part  of  the 
intended  husband's  father,  after  various  limitations,  there  was  a 
limitation  of  leaseholds  for  lives,  '^  to  the  use  of  the  issue"  of  the 
marriage,  ^^  in  such  shares  and  proportions"  as  the  intended 
husband  and  wife  should  appoint ;  and  it  was  held  in  equity, — 
the  deed  not  operating  on  the  legal  estate, — ^that  the  property 
vested  in  the  children,  in  default  of  an  appointment* 

[235.]  The  prior  case  of  Madocy.  Jackson  (2777),  which  arose 
on  leaseholds,  may  be  thought  very  similar ;  but  it  is,  perhaps, 
scarcely  clear  that  there  was  not  an  express  limitation  in  de&ult 
of  an  appointment 

[236.]  As  elsewhere  (1244)  appears,  in  CasterUm  v.  Sutherland^ 
under  a  devise  in  remainder,  expectant  upon  a  wife's  life  estate, 
^'  unto  and  amongst  all  and  every  our  children,  and  in  such 
^  manner  and  in  such  proportions "  as  the  wife  should  appoint, 
accompanied  by  a  subsequent  power  of  sale  (252),  and  dispo- 
sition of  the  capital  among  them  in  the  same  proportions,  it  was 
held  that,  at  least  in  equity,  there  was  a  gift  to  the  children  in 
fee,  in  de&ult  of  any  disposition  (230). 

[237.]  It  was  not  discussed  in  the  last  case  whether  at  law  the  Rule  at  law. 
children  would  take ;  the  question  has  generally  been  agitated  in 
equity;  but  it  may  be  thought  that  in  many  cases  a  Court  of 
law  may  entertain  the  point 

[238.]  Accordingly,  in  Morgan  d.  Surman  v.  Surman  (a),  where 
a  man  gave  real  and  personal  estate  to  his  wife  for  life,  and 
after  her  decease  "  unto  his  children,  to  be  parted  among  them 
"  as  she  should  think  proper,"  it  was  rather  considered  that  if 
there  had  been  no  appointment,  the  children  would  at  law  (d) 


(2)  1  S.  &  L.  90. 

(a)  1  Taunt.  289 ;  and  see  (216). 


(rf)  See  in  Brown  v.  Higgs  (232). 
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CHAP.  in.      have   taken   the  real  estate,  and  not  merely  the  heir  clothed 
SEC.  V.        y^^  a  trust 


Power  of  sale. 


[239.]  We  may  lastly  refer  to  cases  which  arose  on  legacies 
or  testamentary  gifts  of  chattels  personal  (e) ;  adding  that  in  Hewitt 
y.  Hewitt  (y*),  it  was  ai^ed  that  imder  ^^  a  bequest  of  such  a 
"  horse  as  the  executor  may  choose/'  the  right  to  choose  was  in 
the  nature  of  a  trust,  so  that  an  administrator  (621)  or  the  Court 
(3026)  could  make  an  election. 

5. — Cases  where  the  word  "empower,"  or  some  such  word  is 
used;  and  herein  as  to  the  other  branch  of  Brown  r. 
Higgs  (255). 

[240.]  Where  a  person  is  empowered  or  authorized  to  do  an 
act,  the  more  natural  construction  is  that  he  is  to  be  at  liberty  t4> 
do  it  or  not,  as  he  may  see  fit ;  in  many  cases,  however,  from  the 
nature  of  the  object  in  view,  or  from  the  context,  it  is  to  be 
inferred  that  something  more  is  meant 

[241.]  Where  "  a  power  is  given  by  will  to  trustees  to  sell  an 
"  estate  and  apply  the  money  upon  trusts  "  (^),  speaking  gene- 
rally, the  power  is  in  the  nature  of  a  trust,  but  there  may  be 
exceptions.  The  cases  have  generally  arisen  on  powers  to  sell 
and  pay  debts,  or  debts  and  legacies ;  in  such  cases  the  power, 
unless  controuled,  is  clearly  imperative :  in  many  cases  the  pro- 
vision has  assumed  the  form  of  a  direction.  One  reason  for  its 
being  conceived  in  the  terms  of  a  power  in  many  cases,  may  be 
this  ;  that  in  consequence  of  the  personal  estate  being  sufficient 
to  pay  the  charges,  it  may  not  be  necessary  to  resort  to  the  real 
estate;  but  though  sums  not  chargeable  on  the  personal  estate 
should  be  directed  to  be  paid  out  of  the  proceeds  of  a  sale,  the 
construction  would,  it  seems,  be  generally  the  same.  In  most  of 
the  cases  which  are  collected  elsewhere  (A),  the  estate  has  been 
left  to  descend  to  the  heir,  and  has  not  been  settled  or  devised. 


(je)  Goodinge  v,  Goodinge  (209); 
Fortescue  v.  Gregory  6  Ves.  653 ;  Carr 
V.  Bedford  (2006). 


(/)  2  Eden,  333. 

{g)  Sug.  393. 

(A)  (140)  (172)  (385)  (647)  (1810). 
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[242.]  There  are  other  cases  where,  from  the  nature  of  the      chap.  hi. 
object  in  view,  a  like  intention  is  collected.  ^^^'  ^' 

Provisions  for 

[243.]  Thus  in  a  case  before  Lord  Northington  (t),  it  was  argued  advancement, 
that  ^^  in  the  common  case  of  a  bequest  of  maintenance,  according  ^^' 
^^  to  the  discretion  of  trustees,  the  Court,  if  necessary,  refers  it 
« to  a  Master:' 

[244.]  And  upon  this  principle  it  would  seem  the  reference 
took  place  in  the  case  oi  Lewis  y.  Lewis  {j).  There  the  dividends 
of  certain  stock  were  to  be  applied  for  the  maintenance  and  edu- 
cation of  a  party,  till  he  was  twenty-one,  and  thenceforth  to  be 
paid  to  him  during  his  life,  the  limitations  over  not  appearing; 
and  the  testator  ^^ authorized  and  empowered''  the  trustees,  (who 
declined  to  act,)  before  the  legatee  was  twenty-six,  to  raise,  not 
exceeding  600/.  for  his  advancement;  and  at  twenty-six  the  testator 
gave  the  600/.  to  the  legatee  absolutely.  The  legatee  having 
attained  twenty-one,  but  being  under  twenty-six,  petitioned  that 
the  600/.  niight  be  raised.  There  was  a  reference  to  the  Master^ 
to  ascertain  whether  the  petitioner's  situation  required  the  money, 
but  the  ultimate  decision  does  not  appear. 

[245.]  So  in  Hewitt  v.  Hewitt  (A),  where  tenants  for  life  were 
empowered  to  cut  such  timber  as  trustees  should  aUow,  the  authority 
of  the  trustees  appears  to  have  been  considered  in  the  light  of  a 
trust,  and  as  a  mere  check  to  preyent  improper'waste. 

[246.]  Oh  the  other  hand,  in  many  cases  it  is  clear  that  no  Powers  to  join, 
interest  is  to  be  created,  except  at  the  option  of  the  donee;  indeed,  a^c!'  ^  ^^* 
if  it  were  otherwise,  there  could  be  no  such  thing  as  a  proper 
power.     For  instance,  nothing  is  more  common  dian  powers  to 
charge  an  estate  with  a  sum  of  money  generally  (/),  to  jointure 


(i)  2  Eden,  333,  in  Hewitt  v. 
Hewitt ;  see  I  Ves.  sen.  57,  in  Mad- 
diaon  v.  Andrew, 

(J)  1  Cox,  162 ;  and  see  Robinson 
▼.  CUator,  15  Ves.  526. 


{k)  (693) ;  see  Lord  Cattlemain  v. 
Lord  Craverij  Vin.  "  Waste,"  523,  pi. 
11;  Grower  v.  Eyre  Cooper^  156 
(3004). 

(0  See  Holfties  v.  CoghiU  (1791), 
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CHAP.  III.  (1937),  to  charge  portions  (m),  &c,;  provisions  which  operate 
simply  as  powers,  and  where  the  donee,  wife,  children,  or  others^ 
take  no  interest  in  de&ult  of  an  execution  of  the  powers. 

[247.]  Where,  as  in  Savik  v.  Bhicket^  the  amount  is  not 
positively  fixed,  the  sum  authorized  to  be  charged  being  limited 
not  to  exceed  a  certain  sum ;  and  still  more,  where  the  sums  are 
altogether  unlimited  (ra),  it  seems  impossible  to  raise  a  question 
on  the  subject 

[248.]  In  Tempest  v.  Sabine^  and  other  cases,  a  term  has  been 
originally  limited,  to  raise  such  sums  as  should  be  charged;  but 
ordinarily  no  difference  on  this  account  appears  to  arise. 

[249.]  In  Savage  v.  Carroll  (o),  where  marriage  articles  for  a 
strict  settlement  provided  that  the  settlement  should  contain  a 
clause,  empowering  the  intended  husband  to  charge  a  certain  sum 
of  money  for  the  portions  of  younger  children,  in  such  shares,  &c., 
as  he  should  appoint.  Lord  Mamiers  was  disposed  to  think  that 
the  settlement  should  have  been  framed  in  terms,  rendering  it 
imperative  that  the  money  should  be  raised:  it  was  unnecessary, 
however,  to  decide  the  point  Perhaps  there  is  some  mistake  in 
the  report ;  if  not  it  is  difficult  to  acquiesce  in  the  above  view,  at 
least  if  it  be  admitted  that  there  may  be  such  a  clause  as  a  mere 
power,  at  the  option  of  the  party,  to  charge  for  portions. 

[250.]  Bull  V.  Vardy  (p)  perhaps  did  not  admit  of  a  fair  doubt 
There  a  testator,  after  giving  some  houses  to  his  wife,  and  giving 
certain  legacies,  added,  "I  farther  empower  my  wife  to  give 
"  away  at  her  death  lOOOZl,  and  100/.  of  it  to  Elizabeth  Turner^ 
"  100/.  to  Mrs.  Bennett^  the  other  800i  to  be  disposed  of  by  her 
"  by  will,"  making  others  residuary  legatees.  The  wife  made  no 
appointment,  and  it  was  held  that  the  two  sums  of  100/.  were 
not  gifts. 


(m)  See  SavUe  v.  Blachei  (3124). 
(n)  Tempest  v.  Sabine^  Sug.  appx. 
679. 


(o)  1  Ball  &  B.  265. 
(p)  1  Ves.  ju.  270 ;  see  CasterUm 
V.  Sutherland  (236). 
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[251.]  It  seems  probable,  that  if,  after  an  absolute  gift  (219)  to      chap.  hi. 
a  party,  the  donee  was  ^^ empowered"  to  make  dispositions  out  of        sec.  v. 
it  in  favour  of  particular  persons,  the  words  would  be  held  to  DistiDction  as 

1      •  ^  '  to  absolute  Rifis. 

be  imperative.  ^ 

[252.]  Even  as  to  a  power  of  sale,  it  is  clear  that  in  a  settle-  Power  of  sale. 
ment  either  by  will  or  by  deed,  such  a  power  may  be  limited, 
under  which  a  trustee  may  be  authorized  to  give  the  objects  of 
the  settlement  interests  in  the  produce  of  the  sale  more  extensive 
than  their  interests  in  the  estate;  it  does  not  follow,  that  the 
power  is  to  be  considered  in  the  light  of  an  imperative  direction 
creating  a  trust  (q). 

[253.]  We  now  come  to  cases,  some  of  which,  at  least,  are  of 
a  more  equivocal  character. 

[254.]  In  Witts  v.  Boddinffton  (r),  of  which  we  have  but  an 
imperfect  account,  Uiere  was  a  bequest  to  a  wife  during  her  life, 
of  watches,  jewels,  plate,  &c»  with  power  for  her  to  give  the  same 
unto  some  one  or  more  of  the  children  of  the  testator's  only  child, 
Martha  ;  but  in  case  no  such  children  should  he  alive  at  the  wifis 
decease  (229)  (231),  then  he  directed  her  to  give  the  same  to  his 
relations,  &c. — The  widow,  as  to  the  bulk,  made  no  appointment, 
or  at  least  left  ^^  them  to  be  disposed  of  as  he  (her  husband)  has 
'^  mentioned  in  his  will,  if  I  did  not  leave  them  to  either  of  the 
"  children." — The  grandchildren  were  held  to  take  equally.  It 
does  not  appear  whether  there  was  any  residuary  disposition  in 
the  original  will,  but  it  seems  that  the  widow  was  an  executrix, 
if  not  sole  executrix;  and  there  are  expressions  in  the  will  as  to 
the  property  not  going  to  the  family  of  the  husband  of  the  daugh- 
ter, which  clearly  shew,  that  if  the  daughter  were  living,  an 
intestacy  would  not  have  met  his  intention.  It  would  rather 
seem  from  Mr.  Bel£s  note,  that  the  widoM^'s  will  was  considered 
to  have  operated  as  an  appointment  or  disposition ;  it  might  be 


{q)  See  EUuon  ▼.  Ellison^  6  Ves. 
656;  and  see  Ware  v.  Polhill  (S\2) ; 
and  see  (236). 


(r)  3  B.  C.  C.  95,  and  Belt's  note; 
cit.  5  Ves.  503,  in  Brown  v.  Higgt ; 
see  Randal  v.  Ilearle,  1  Anst.  124. 
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difficulty  however,  to  maintain,  that  her  will  made  the  point  more 
clear ;  Lord  Alvardey  viewed  the  matter  as  resting  on  the  original 
wilL  The  widow's  interest  on  an  intestacy  must  not  be  lost 
sight  of  (212). 


cc 


£C 


Brwmy.Eiggs.       [255.]  In  Brawn  v.  Hiffffs  (^),  as  to  the  remaining  branch  of 

the  case,  the  testator  bequeathed  unto  his  nephew.  A.,  (who,  as 
before-mentioned,  died  in  his  life  time),  ^^  in  trust  nevertheless, 
^^  for  the  uses  after-mentioned,"  certain  leasehold  estates ;  he 
then  made  a  provision  by  way  of  annuity,  &c.,  for  his  wife,  and 
he  ''  authorized  and  commanded"  his  same  nephew  to  let  the 
estates,  and  to  pay  the  fines,  &c.,  and  certain  mortgages,  and 
some  legacies,  &c  There  then  followed  this  clause,  ^^  after 
^^  the  above  trust  is  performed,  I  authorize  and  empower^*  the 
nephew  to  receive  the  rest  of  the  rent,  and  to  retain  lOOZ.  a 
year,  "and  to  employ  the  remainder,"  &c.,  "to  suck  children 
"  of  my  nephew  J9.,  as  my  said  nephew  A,  shall  think 
most  deserving  (1066),  and  that  will  make  the  best  use  of 
it;  or  to  the  children  of  my  nephew  C,  if  any  such  there 
"  are,  or  shall  be."  Lord  Alvcadey  held,  that  there  was  a 
trust  for  the  children  of  B,  and^  C,  and  upon  a  re-hearing,  he 
was  of  the  same  opinion.  The  case  then  came  before  Lord 
Eldouj  who  concurred;  and  finally  the  House  of  Lords  con- 
firmed the  decree.  Throughout  the  progress  of  the  case  great 
doubts  were  expressed,  and  particularly  by  Lord  Eldon;  and  it  is 
perhaps  to  be  inferred  that  he  would  himself  have  decided  the 
case  differently;  he  intimating  that  he  should  ever  entertain 
doubts,  but  did  not  feel  sufficient  confidence  to  reverse  the 
decree ;  and  he  has,  it  is  understood,  since  said,  that  were  he 
again  to  decide  the  case,  he  should  have  come  to  a  different  con- 
clusion. The  dispute  was  with  the  wife,  who  was  residuary 
legatee  and  executrix ;  it  was  held  clearly  that  the  next  of  kin 
could  have  no  claim.  The  case  certainly  seems  a  strong  one; 
the  word  "  empower"  must,  connected  with  the  context,  have 
been,  as  it  seems,  understood  in  a  sense  different  to  its  usual 


(<)  (232) ;    see   Grant  v.  Lynam^  4  Russ.  292. 
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acceptation.     In  some  respects  the  words  in  the  •first  branch  of      chap.  hi. 
the  case,  without  reference  to  the  question  of  remoteness,  may  be       ^^^'  ^'' 
thought  to  have  been  more  in  fevour  of  a  trust  or  estate  being 
raised.     In  argument,  the  case  was  put  of  their  happening  to  be, 
with  reference  to  such  limitations,  but  one  object  capable  of  taking. 

[256.]  In  Whitmore  v.  Trelawney  (f),  where  a  testator  gave 
his  wife  the  dividends  of  all  his  consols  during  her  life,  ^^  with 
"  power  by  her  last  will  to  devise  5000/.  consols  between  her 
'^  and  my  nieces,"  the  point  was  adverted  to  whether  the  nieces 
would  have  taken  in  de&ult  of  an  appointment ;  but  as  an  ap- 
pointment was  made,  it  was  unnecessary  to  decide  the  question.  It 
would  seem  difficult  to  hold  this  to  be  a  trust,  supposing  the  wife 
to  take  no  ulterior  interest  in  the  fiind ;  but  it  would  seem  that  as 
residuary  legatee,  she  took  one-third  of  the  capital  of  the  stock, 
only  two-thirds  being  specifically  disposed  of,  subject  to  her  life 
interest;  and  this  might  perhaps  occasion  a  difference. 

[257.]  Sometimes  the  word  "direct"  (m),  or  other  imperative  Astothe  woi-d 
words  (t?),  are  used  with  the  word  "empower;"  in  such  cases 
the  meaning  must  generally  be  very  plain. 


SECTION  VI. 
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[258.]  Questions  have  frequently  arisen  upon  wills,  marriage 
articles,  or  other  instruments  creating  what  are  usually  termed 
executory  or  imperfect  trusts  (a),  not  only  as  to  what  limitations, 
but  also  as  to  what  powers  are  authorized  to  be  inserted  in  the 
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(tt)  The  Duke  of  Marlhormtgh  v. 
Earl  Godolphin,  1  Eden,  404. 


(y)  Spring  v.  Biles  (1057). 
(a)  Feame's  Rem.  90;   I  Mad.  Ch. 
51. 

[258] 
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CHAP.  III.  assurances  to  be  finally  executed  in  pursuance  of  those  trusts.  It 
^^^'  ^''  is  impossible  upon  such  a  subject  to  lay  down  any  general  rules. 
In  some  cases  the  trusts  are  detailed  formally  and  fully;  in 
others  they  are  given  very  informally  and  imperfectly,  the 
outlines  only  being  presented,  and  much  being  left  to  the  dis- 
cretion of  the  framer  of  the  final  instrument,  or  to  the  judgment 
of  the  trustees,  controuled  as  such  discretion  or  judgment  is  by 
the  Courts ;  sometimes  there  is  a  general  direction  that  all  usual 
powers  and  provisions,  or  all  such  powers  and  provisions  as  the 
trustees  or  their  counsel  see  fit,  shall  be  inserted  ;  at  other  times 
such  a  direction  is  wanting.  A  view  of  the  authorities  may  assist 
in  forming  a  correct  opinion  in  any  particular  case. 

[259.]  The  first  case  upon  the  subject  is  fVheate  v.  Hall  (6), 
and  respected  Si  power  of  sale  under  a  icUL — A  testator  devised  au 
estate  to  trustees,  in  trust  to  secure  it  to  his  daughters  for  life, 
with  remainders  to  their  issue,  &c,  and  divers  remainders  over, 
all  as  it  would  appear  stated  in  a  formal  manner.  No  mention  is 
made  in  the  report,  of  the  will  having  contained  a  direction,  that 
there  should  be  inserted  in  the  settlement,  ^' all  usual  powers^^^  &c« 
In  the  course  of  a  suit  instituted  for  carrying  into  effect  the  trusts 
of  the  will,  a  settlement  had  been  executed  containing  powers  of 
sale  and  exchange,  without  however  any  particular  discussion  of 
the  point  Upon  a  sale  being  made  under  this  power,  the  pur- 
chaser objected  to  the  title,  on  the  ground  that  the  powers  of  sale 
and  exchange  were  not  authorised  to  be  inserted;  and  Sir  W. 
Grantj  M .  R.,  without  pronouncing  a  decided  opinion,  considered 
the  matter  too  doubtful  for  a  purchaser  to  take  the  title.  Sir  E, 
Suffden  (c)  treats  this  case  as  a  positive  decision,  that  the  powers 
could  not  be  implied,  but  the  report  does  not  warrant  this ;  and 
from  the  manner  in  which  Lord  Eldon  is  said  to  have  spoken  of 
the  case  in  Brewster  v.  AngeU  (261),  it  is  to  be  inferred  that  he 
did  not  consider  it  clear,  that  under  a  mere  direction  for  a  settle- 
ment, powers  of  sale  and  exchange  could  not  be  implied  (d). 


{h)  17  Ves.  82.  I       (rf)  See  WiUon  v.  Harman,  2  Ves. 

(c)  141.  I  sen.  671. 
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[260.]  The  next  case  is  Peahe  v.  Penlington  (e) :  it  arose  under      <^h-*P'  "*• 

a  declaration  in  marriage  articles^  ^^that  in  the  said  settlement 

^  shall  be  contained  a  power  for  the  said  "  [the  intended  husband 

and  wife  it  seems]  ^^and  the  survivor  of  them  to  appoint  new 

^^  trustees^  and  also  all  such  other  powers  and  provisoes  for  effeo^ 

^^  tuatinff  the  intentions  of  the  said  parties,  as  are  usually  con- 

^*  tained  in  settlements  of  the  like  nature,  and  as  shall  be  approved 

"  of  by  .the  said "  [the  trustees]  "  or  the  survivor  of  them,  his 

^ heirs,  executors,  administrators,   or  assigns;'*  and   the  Lord 

Chancellor  declared  his  opinion  to  be,  ^^  that  powers  of  selling, 

'^  exchanging,   and  investing  in   new  purchases,   are  usual  in 

'^  settlements,  and  dierefore  powers  of  sale  and  exchange  came 

*^  within  the  meaning  of  this  clause,  and  ought  to  be  inserted  in 

^'  the  settlement"    The  object  of  the  suit  does  not  appear  in  the 

report,  which  is  very  short,  but  this  seems  to  have  been  the  only 

question. 

[261.]  There  followed  Brewster  v.  AngeU  (/),  concerning  a 
power  of  sale  imder  a  will. — A  testator  devised  to  trustees  all  his 
copyhold  and  freehold  estates,  upon  trust  for  his  children  who 
should  attain  twentynme  or  he  married^  in  equal  shares  for  life, 
widi  remainder  to  their  issue  in  tail  with  cross  remainders;  with 
a  direction  that  his  trustees  should  make  a  settlement  accordingly, 
the  share  of  each  of  his  two  daughters  being  to  her  separate  use, 
with  a  power  of  appointment  among  her  issue.  The  testator  then 
directed  (according  to  the  report)  ^'  that  in  such  settlement  there 
^<  should  be  inserted  aU  proper  powers  and  authorities  for  making 
^'  leases^  and  otherwise^  ojccording  to  drcvmstances^  to  and  for  the 
^'  tenants  for  life,  to  be  exercised  In/  them  at  such  times  as  they 
^  should  be  by  law  qtialijied  so  to  do;  and  the  same  powers  and 
'^  authorities  to  be  exercised  on  their  behalf  by  the  said "  [the 
trustees]  '^  their  heirs  and  successors,  whenever  such  tenants  for 
^'  life  respectively  should  be  disabled  or  disqualified  by  law  to  act 
freely  and  of  their  own  uncontrouled  authority  in  the  said  pre- 
**  mises;  and  that  provisions  should  also  be  made  in  such  settlement 

{e)  2  V.  ^  B.  31 1 .  BarUm,  Jacob,  437. 

If)  1  J.  &  W.  625 ;  see  Honie  s. 

VOL.  I.  H  [261] 
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CHAP.  III.  <^  for  the  appointment  of  new  executors^  trustees  and  ffuardiansy  in  like 
^^^'  ^''  "  manner  as  the  said  testator  had  directed  respecting  his  personal 
^^  estate"  [alluding  to  another  will,  disposing  of  his  personalty.]] 
The  will  also  contained  a  direction  to  the  trustees,  in  the  event  of 
either  of  the  testator's  daughters  marrying  mthout  their  consent 
and  that  of  their  mother ^  to  retain  at  discretion  a  part  or  the  whole 
of  their  income,  and  apply  it  in  trust  as  therein  mentioned. — 
There  were  only  two  children,  namely;  the  above  daughters. — 
A  settlement  was  executed  under  the  direction  of  the  Court  of 
Chancery^  which  contained  (g)  a  power  to  the  trustees  unth  tiu 
consent  of  the  tenants  for  life,  and  after  their  decease^  of  the  persons 
entitled  to  the  rents^  if  of  age,  and  if  not,  at  the  discretion  of  the 
trustees,  to  sell,  exchange,  and  make  partition.  Exceptions  had 
been  taken  to  the  settlement  on  a  point  of  cross  remainders  (A), 
but  the  question  as  to  the  insertion  of  the  powers  was  not  then 
discussed. — The  latter  point  came  first  before  Lord  Eldxm^  on 
objections  made  by  a  purchaser  to  the  title,  under  a  proposed 
exercise  of  the  power  of  sale.  The  following  is  the  conclusion 
of  his  judgment : — ^^  the  inclination  of  my  opinion  is,  that  this 
^^  is  not  a  proper  power ;  but  I  am  quite  dear  I  cannot  compel  a 
^'  purchaser  to  take  a  title  depending  upon  it :  the  question  I  am 
^'  to  decide  is  not  whether  a  power  of  selling  and  exchanging 
^^  might  not  have  been  given  to  the  tenants  for  life,  if  qualified 
^'  to  act,  and  if  not  qualified,  to  the  trustees,  but  whether  such  a 
*'  power  can  be  given  to  the  trustees  acting  with  their  approbation, 
should  they  be  or  be  not  qualified." 


€< 


[262.]  The  point  afterwards  came  before  Sir  T.  Plumer^  M.  R. 
upon  a  petition  of  rehearing  of  the  original suity  {Home  v.  Barton) 
for  the  purpose  of  correcting  the  settlement.  He  treated  the  matter 
as  somewhat  doubtful,  but  considered  it  the  safer  plan,  to  hold 
that  the  powers  in  question  were  not  warranted.  The  chief 
ground  of  lus  decision  was,  that  according  to  the  will,  the  powers 
in  view,  whatever  they  might  be,  were  to  be  given  to  the  tenants 
for  life  exclusively,  or  if  disqualified  (whether  by  in&ncy,  im- 


(^)  IJ.  &  W.  026. 

(A)  Home  v.  Bartariy  19  Ves.  398 ; 


S.  C,  Coop.  257. 
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proper  marriage,  or  whatever  was  meant  by  the  term),  then  to  the  chap.  m. 
trustees  exclusively;  that,  nevertheless,  the  testator  contemplated  ^^^'  ^'' 
the  granting  of  such  powers  only  as  were  '^  proper, "  and  that  as 
the  powers  in  question  were  not  usually  given,  either  to  tenants 
for  life,  or  to  trustees  exclusively,  during  the  lives  of  tenants  for 
life,  such  powers  could  not  have  been  within  the  view  of  the 
testator.  There  appears  to  be  great  weight  in  the  reasoning  of 
Sir  T.  PlumeTy  against  the  implication  of  any  power  of  sale  or 
exchange,  or,  perhaps,  under  the  circumstances,  even  of  partition 
{266).  It  must  have  been  observed  that  the  powers  had  been 
extended  even  beyond  the  periods  of  the  lives  of  the  tenants  for 
life ;  for  this  there  seems  to  have  been  no  pretence. 

[263.]  Pearse  v.  Baron  (s),  concerned  a  power  of  granting 
building  leases.  In  marriage  articles  of  a  Ward  of  Cour.t,  it  was 
stipulated  that  the  settlement  should  contain  ^^  a  power  of  leasing 
for  twenty-one  years  in  possession^  a  power  of  sale  and  exchange, 
of  appointing  new  trustees^  and  all  such  other  powers^  provisoes, 
clauses,  covenants,  and  agreements,  as  are  usually  inserted  in 
^^  settlements  of  the  like  nature."  Sir  T.  Plumer  was  of  opinion 
that  a  power  to  grant  building  leases  was  not  authorized,  though 
it  was  stated  that  the  property,  being  near  Waterloo  Bridge,  was 
extremely  well  adapted  for  building.  It  is  to  be  inferred  from  the 
judgment,  that  the  M.  JL  considered  the  property  to  have  become 
altered  in  circumstances,  and  favourable  for  building,  subsequently 
to  the  date  of  the  articles.  Admitting  the  fact  to  have  been 
otherwise,  it  perhaps  would  not  have  been  too  mucli,  notwith- 
standing the  express  mention  of  an  ordinary  power  of  leasing,  to 
have  inserted  an  additional  power  so  evidently  advantageous  to  all 
parties;  at  the  same  time  with  reference  to  the  distinction  taken 
by  Mi.  Peame  (265),  between  an  ordinary  power  of  leasing,  and 
a  power  of  sale,  it  might  be  urged  that  a  power  to  grant  building 
leases  partakes  more  of  the  nature  of  a  power  of  sale,  as  operating 
in  a  considerable  degree  as  an  alienation  of  the  estate. 


(i)  Jacob,  158. 

H  2  [263] 
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CHAP,  iif.  [264.]  Higginson  v.  Bameby  (j),  arose  with  reference  to  a 

^^^-  ^'*  power  to  charge  portions.  In  a  will  ordering  the  settlement  of 
estates  in  strict  settlement  on  g^eat  nephews  made  tenants  for 
life,  and  their  sons,  there  was  a  direction,  that  in  the  settle- 
ment should  be  contained  a  power  for  the  tenants  for  life  when 
in  possession,  to  jointure  in  proportion  to  their  wives'  fortunes, 
but  not  exceeding  a  certain  amount,  and  powers  to  sell  or 
exchange,  and  to  lease  for  twenty-one  years,  &c. ;  "  and  that 
^^  there  should  also  be  contained  in  such  settlement  all  other 
"  clauses,  powers,  and  provisoes  as  are  usually  inserted  in  settfe- 
^^  ments  or  deeds  of  that  kind ;"  and  the  V.  C.  held  that  there 
was  no  authority  to  insert  provisions  enabling  the  tenants  for 
life  to  charge  portions  for  younger  children,  "  because  the  effect 
^^  of  such  a  power  would  be  to  diminish  the  estate,  which  was 
^'  expressly  limited  in  strict  settlement;  and  because  there  was 
^'  no  certain  rule  (366)  as  to  the  quantum  of  such  portions  by 
"  which  the  Court  could  be  guided.  He  considered  the  words 
"  as  referring  to  usual  and  necessary  powers  of  management." — 
The  first  reason  may  be  thought  decisive,  without  reference  to 
any  other  grounds. 

[265.]  An  opinion  of  Mr.  Feame  {k)  may  here  be  noticed. 
It  appears  that  he  doubted  "  whether  a  question  may  not  be 
"  raised  upon  the  title,  in  respect  of  the  power  of  sale  in  the 
"  settlement,  not  being  expressly  warranted  by,  or  noticed  in,  the 
"  proposals  on  which  that  settlement  was  grounded."  He  adds, 
the  powers  of  leasing  fall  under  the  same  predicament,  and 
yet  I  clearly  conceive  there  can  be  no  question  at  all  respect- 
ing their  validity;"  and  further,  «  but  powers  of  leasing  (/), 
and  powers  of  sale,  seem  distinguishable;  for  the  first  are 
requisite  for  the  improvement,  or  at  least  preservation  of  the 
"  estate ;  the  latter  not"  His  opinion  upon  the  whole  seems  to 
have  been,  that  not  only  a  power  of  leasing,  but  a  power  of  sale 


(J)  2  S.  h  S.  510;  see  (2013).  (/)  See  Wition  v.  Ilarman,  2  Ves. 


(*)  P.  W.  309. 


sen.  671.. 

[265] 


WHAT   WORDS    IN   EXECUTORY  TRUSTS   WILL   CREATE    POWERS.  101 

also  was  authorized;  but  he  recommended  a  further  opinion  to      chap.  m. 
be  taken.     It  is  not  clear  of  what  nature  the  proposals  alluded  to       ^^^-  ^'' 
were,  whether  on  the  marriage  of  a  Ward  of  Court,  or  not ;  or 
whether  they  were  as  definite  as  articles. 

[266.]  Upon  this  view  of  the  authorities,  it  will  have  been  Observations 
observed,  that  the  cases  have  generally  arisen  on  the  ordinary  ^^^ 
powers  of  sale  and  exchange;  there  seems  to  be  much  greater 
difficulty  with  reference  to  powers  to  jointure  and  portion.  An 
ordinary  power  of  leasing,  as  observed  by  Mr.  Feame  (265),  is 
requisite  for  the  improvement,  or  at  least  the  preservation  of  the 
estate;  and  though,  as  he  adds,  a  power  of  sale  is  not,  (and 
analogous  to  a  power  of  sale  is  a  power  of  exchange),  yet,  still 
as  new  estates  are  directed  to  be  purchased  with  the  produce, 
and  U>  be  substituted  for  the  old  estates,  a  power  of  sale  does 
not,  like  a  power  to  jointure  or  to  portion,  tend  to  the  destruc- 
tion of  the  settlement  A  power  to  partition  in  the  case  of  a 
settlement  being  directed  of  undivided  shares,  would  appear  in 
general  (262)  to  stand  on  very  favourable  grounds,  as  being  so 
clearly  beneficial  to  all  parties  (360). 

[267.]  Questions  may  arise  on  other  powers ;  as  a  power  to 
appoint  new  trustees,  a  power  in  money  settlements  to  invest 
in  lands  to  be  deemed  personal  estate,  or  to  change  securi- 
ties, &c   &C. 

[268.]  It  will  have  been  seen  that  in  each  case,  except  Wheaie 
V.  Holly  there  has  been  some  general  reference  as  to  the  inser- 
tion of  "  other  powers,"  &c.  Without  such  a  reference,  it  seems 
clear  that  all  provisions  properly  incident  to  the  settlement  will 
be  directed  to  be  inserted,  in  the  like  manner  as  on  carrying  into 
execution  an  agreement  for  a  sale  or  a  lease,  all  incident  cove- 
nants will  be  inserted  as  a  matter  of  course,  without  any  parti- 
cular or  general  stipulation :  the  difficulty  is  in  ascertaining  what 
provisions  are  properly  incidents.  The  more  detailed  tlie  provisions 
expressly  directed  to  be  inserted  are,  the  greater  diflSculty  there 
may  be  in  raising  implications.  Thus,  in  Pearse  v.  Baron^  the 
express  mention  of  one  kind  of  leasing  power,  may  have  weighed 
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very  much  against  the  introduction  of  another ;  so,  in  Brewster 
V.  Angell^  even  if  a  power  of  sale  could  have  been  deemed 
as  authorized,  the  particular  expressions  would  have  excluded 
the  ordinary  form.  Arguments  in  particular  cases  may  perhaps 
be  urged  with  reference  to  some  powers,  from  the  nature  of  the 
property,  as  the  ancient  possessions  of  noble  or  old  families, 
which,  as  is  well  known,  are  frequently  excepted,  wholly  or 
partially,  out  of  powers  of  sale  (m),  leasing  (2279),  &c. ;  or  from 
the  usual  mode  of  settlement  in  the  particular  families ;  but  what 
weight  may  be  attached  to  such  arguments  is  not  clear. 

[269.]  Where  there  is  a  general  executory  clause  of  reference 
as  to  powers  in  general,  sometimes  it  is  to  such  as  are  ^^  usually 
^*  inserted''  in  such  settlements ;  sometimes  such  as  ^*  the  trustees 
^^  shall  require ;"  and  sometimes  such  as  ^^  counsel  shall  advise"  or 
**  approve,"  or  as  may  be  **  reasonable :"  perhaps,  in  point  of  law, 
there  is  not  any  very  substantial  difference  between  these  phrases. 


[270«]  Difficulties  not  unfrequently  arise  as  to  the  parties  to 
whom  particular  powers  should  be  given,  and  to  what  extent  the 
powers  should  go ;  indeed,  so  many  questions  arise  in  cases  of 
this  nature,  that  is  is  always  advisable,  when  executory  instru- 
ments are  framed,  to  detail  the  provisions  at  frdl  length,  so  &r 
as  the  nature  of  the  case  may  admit. 


Williams  v. 
Carter. 


[271.]  There  is  another  case  usually  referred  to,  in  connexion 
with  the  preceding ;  namely,  the  case  of  WiUiavu  v.  Carter  (n), 
which,  however,  has  some  points  of  difference.  The  question  in 
that  case  was  not  what  provisions  ought  to  be  inserted  in  a  settle- 
ment of  real  estate,  standing  alone  and  singly,  but  what  ought  to 
be  inserted  in  a  settlement  of  real  estate,  directed  to  be  settled 
upon  trusts  corresponding  with  the  trusts  declared  of  certain  per- 
sonalty. The  case  was  this  : — By  a  marriage  settlement,  the 
intended  wife's  expectant  share  in  a  sum  of  £5000  was  assigned 
to  trustees,  upon  trust  to  invest  tlie  same  in  the  funds,  &c.,  with 


(m)  Sec  Earl  of  Jersey  v.  Deane 
(3)05). 


(n)  Sug.  appx.  669. 
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a  proviso  that  it  should  be  lawful  for  the  trustees  and  the  sur-  chap*  hi. 
vigors,  &c,,  with  the  consent  of  the  intended  husband  arid  wife,  ^^^'  ^' 
or  of  the  survivor,  ^^  to  change  such  stocks,  funds,  and  securities, 
**  for  others  of  the  same  or  the  like  nature,  as  often  as  it  should 
^'  be  thought  expedient.''  The  settlement  contained  a  covenant 
on  the  part  of  the  intended  husband,  that  if  during  the  intended 
coverture,  <^  any  hereditaments  or  real"  estate  should  become 
vested  in  the  intended  wife,  then  the  same  should  be  settled 
*^  upon  and  for  the  same  trusts  and  purposes,  and  subject  to  the 
^^  powers,  provisoes,  and  declarations,  as  thereinbefore  expressed 
"  and  declared,  concerning  the  said  stocks,  funds,  and  securities, 
^*  or  as  near  thereto  as  the  nature  of  real  estate  would  admit  of."— 
An  undivided  third  part  of  an  estate  having  become  vested  in 
the  wife,  it  was  held  that  the  settlement  of  this  share  '^  ought  to 
contain  powers  of  sale  and  exchange  by  the  trustees,  with 
6uch  consent  as  is  required  for  changing  the  securities."  The 
bill  prayed  that  a  power  to  partition  might  also  be  inserted;  the 
&ct,  however,  appears  to  have  been,  that  all  the  parties  interested, 
had  agreed  to  sell  the  estate ;  therefore  the  power  to  partition 
was  of  no  importance. 

[272.]  Sir  E.  Suffden,  after  citing  this  case  {o)  adds,  ^^  and  a  DistiQction 
'*  distinction  was  taken  between  a  covenant  to  settle  a  particular  ^  sugden,  &c. 
^^  estate,  and  a  covenant  to  settle  all  estates  generally."  The 
ground  of  any  such  distinction  it  is  presiuned  must  be  this ;  that 
a  family  may  be  supposed  to  have  an  especial  regard  or  local 
attachment  to  a  particular  estate,  a  regard  or  attachment  which 
cannot  extend  to  all  other  estates ;  it  may  be  thought,  however, 
that  in  the  cited  case,  if  a  particular  estate  had  been  covenanted 
to  be  settled  by  reference  to  the  trusts  of  the  monies  in  the 
manner  above  mentioned,  powers  of  sale  and  exchange  ought  to 
have  been  inserted.  Upon  Williams  v.  Carter^  Sir  T,  Plumer  {p) 
says,  "  still  less  does  the  case  of  Williams  v.  Carter  apply;  there 
"  personal  property  was  settled  with  an  express  power  of  chang- 
*'  ing  the  securities,  and  a  covenant  to  settle  real  estate  upon  the 


(o)  142.  I      (p)  Home  ▼.  Barton^  Jacob,  440. 
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same  trusts,  and  subject  to  the  like  powers,  and  the  single 
''  question  was,  whether  that  did  not  warrant  a  transfer  of  the 
^^  power  to  the  realty ;  of  that  there  could  be  no  doubt."  It 
appears  to  have  been  considered  in  WiHiams  v.  Carter,  that  the 
real  estate  was  not  to  be  converted  absolutely,  so  as  to  become 
personal  estate. 


As  to  settle- 
ments  fanring 
from  articles. 


[278.]  Of  course  in  the  framing  of  a  settlement,  the  parties 
cannot,  without  the  consent  of  all  persons  interested,  depart  from 
tbe  terms  laid  down  in  the  executory  instrument,  with  reference 
to  the  powers  (2126),  any  more  than  they  can  with  reference  to 
the  limitations  in  general.  The  effect  of  such  a  departure  may 
sometimes  be,  that  the  power  can  under  certain  circumstances  be 
executed  at  law,  though  not  in  equity  (q).  We  may  notice  too, 
that  general  expressions  in  executory  instruments  as  to  the  cor- 
rection of  informalities,  &c.,  will  not  authorize  a  substantial 
departure  from  the  terms  of  the  instrument  as  to  powers  (r),  any 
more  than  as  to  limitations  in  general  («). 


{q)  See  Feame's  P.  W.  315. 
(r)  Hall  V.  DeweSf  Jacob,  189. 


(s)  Stanley  ▼.  Stanley^  16  Ves.  491 , 
494,511. 
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[274.]  We  may  here  notice  some  points  which  relate  particu- 
larly to  the  creation  of  powers  of  revocation,  as 

1 . — General  matters  (275 ) . 

2. — Whether  a  Power  of  Revocation  in  an  Original  Conveyance 
includes  a  Power  to  limit  new  uses  (288). 


CHAP.  IV. 
SEC.  I. 


1 .  —  General  mxUiers, 
[275.]  By  law,  a  power  of  revocation,  or  of  recalling  a  gift  or  Wills,  &c..  in 

.    ,      ,  _  ,  .  1  rm  themselves  re- 

act, IS  incident  to  some  instruments,  but  not  to  others,     i  bus,  a  vocable. 

will  and  a  power  of  attorney,  and  some  other  acts  (a),  are  in  their 

nature  revocable. 

[276.]  On  the  contrary,  deeds,  and  gifts,  or  acts,  inter  vivosj  Deeds,  &c.,  not. 
creating  an  interest,  are  in  themselves  irrevocable,  though  voluii- 


(a)  Vin.  "  Authority/'  417,  433. 
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tary  (6),  so  that  in  those  cases  where  the  law  permits  the  acts  to 
be  recalled,  an  express  power  must  be  reserved  for  the  purpose ; 
and  without  such  an  express  power,  if  the  act  be  complete,  the 
law  is  the  same,  although  the  instrument  be  kept  secret  and  in 
the  possession  of  the  grantor. 


As  to  powers  of 
revocation. 


u 


i6 


[277.]  It  seems  therefore  to  follow,  as  of  course,  that  *^  where 
trusts  are  raised  with  a  power  of  revocation,  the  settlement 
will  not  be  defeated  by  the  mere  act  of  the  trustee  reconveying 
^'  to  the  settlor  (c) ;"  that  is,  where,  as  in  the  cited  case  {d)j  the 
terms  of  the  power  are  not  complied  with  (e).  If  the  terms 
were  complied  with,  even  though  the  power  should  not  be  re- 
ferred to,  the  question  would  assume  a  very  different  shape  (f). 

[278.]  We  have  already  (14)  seen  that  powers  of  revocation 
over  freehold  estates  could  not  be  reserved  at  common  law,  but 
that  they  prevailed  in  equity,  and  by  force  of  the  Statute  of  Uses, 
subsequently  at  law  {ff).  Lord  Coke  (h)  speaks  of  them  as  very 
frequent  in  his  time ;  his  remarks  apply  to  the  common  power  of 
revocation  reserved  to  the  settlor,  usually  found  in  voluntary  set- 
tlements, and  the  want  of  which  power  is  sometimes  considered 
almost  a  badge  of  fraud  (i). 


How  far  like 
coDditioDS. 


[279.]  Powers  of  revocation  were  originally  at  law  assimilated, 
at  least  in  argument,  to  conditions,  a  circumstance  which  we 
shall  see  (3211)  produced  some  of  the  questions  which  arose 
relative  to  the  extinguishment  or  suspension  of  them;  and,  in 
truth,  common  powers  or  clauses  of  revocation,  reserved  to  the 
settlor  in  voluntary  settlements,  have,  with  reference  at  least  to 
their  object,  a  good  deal  of  resemblance  to  many  conditions,  and, 
as  formerly  framed,  were  not  very  dissimilar  in  form  {j).     Thus, 


(6)  See  in  Bath  v.  Mouniaguey  (918) ; 
and  in  Worrall  v.  Jacoh^  3  Mer.  270 ; 
and  in  Doe  d.  Garrunu  v.  Knight^  5 
B.  &  C.  689 ;  and  see  Yin.  '*  Vol. 
"  Conveyance,"  18, 19. 

(c)  Sag.  300. 

(d)  Ellison  v.  EUiion,  6  Yes.  656. 

(e)  Sug.  260. 


(/)  See  Herring  v.  Brown  (805); 
and  sec  (1722)  (1723). 

(g)  See  Anon.  Moo.  608. 

(h)  Co.  Litt  237». 

(t)  See  9  Mod.  320,  in  BenneU  ▼. 
Vade. 

(J)  See  Co.  Litt.  237« ;  3  Ch.  Ca. 
66,   in  Bath  v.   Mountague;  Fttzg. 
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before  the  Statute  of  Uses,  a  man  might  subject  a  freehold  estate 
to  various  limitatioDS,  with  a  condition  tliat  on  the  tender  of  a 
shilling,  or  on  the  performance  of  some  formal  ceremony,  he 
might  re-enter  and  avoid  the  settlement  After  the  Statute  the 
provision  would  probably  be,  that  the  uses  should  be  avoided  on 
the  tender  of  the  like  sum,  or  the  performance  of  the  like  cere- 
mony; with  a  further  clause  in  case  the  assurance  operated  by 
transmutation  of  possession,  that  the  feoffees,  &c.,  should  stand 
seised  to  the  use  of  the  settlor,  &c  (A),  these  latter  being  con- 
ditional limitations.  The  legal  consequences,  however,  of  con- 
ditions and  of  powers  or  clauses  of  revocation,  were  held  to  be 
very  different  in  various  points  of  view,  as  with  reference  to  their 
construction,  the  extinguishment  or  suspension  of  them,  their 
partial  performance  in  many  cases,  &c.  &c«  (/).  We  shall  see 
(1918),  however,  that  many  of  these  clauses  were  held  to'be  so 
&r  conditions  as  to  be  forfeitable  to  the  Crown  for  treason. 
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[280.]  More  commonly,  powers  of  revocation  extend  to  all,  As  to  all,  or 
or  any  of  the  uses,  m  ail  or  any  part  (m)  of  the  premises,  so  uses,  &c.,  being 
that  either  all  the  uses  may  be  revoked,  or  a  part  only  (»)  of  ^^^^^  ^  ****** 
them;  and  that  as  to  all  the  property  or  a  part  of  it;  indeed, 
mider  a  general  power  of  revocation  of  the  uses  generally  in  the 
hmds,  it  seems  partial  revocations  may  be  made  (444),  whatever 
may  be  the   case,  should  it  assume  the  shape  of  a  conditional 
limitation. 

[281.]  It  seems  too,  speaking  generally,  that  a  power  to 
revoke  "  any  of  the  uses"  in  "  any"  part  of  the  premises,  will 
be  construed  as  a  general  power  of  revocation ;  that  the  word 
"  any"  means  "  every,"  and  that  all  or  any  part  of  the  uses,  in 
all  or  any  part  of  the  premises,  may  be  revoked,  and  that  not- 
withstanding a  difference  of  phraseology  in  another  power  (o). 


219,  in  Fitzgerald  v.  Fauconherg;  and 
see  (368)  (1372)  (1475) ;  2  Plr.  Con. 
476 ;  Powell,  156. 

(A)  BurrougJCs  case  (986) ;  and  see 
AUaCt  case  (986);  and  Atwaters  v. 
Birt,  Cro.  Eliz.  856 ;  see  (461)  (1919). 

(0   See  Co.   Litt.  237*;    and  in 


Edwards  ▼.  Slater^  Hard.  410. 

(m)  Lovie^s  case,  10  Rep.  78*. 

(n)  See  FitzwiUiaanCt  case,  6  Rep. 
32». 

(o)  See  Sir  Richard  Lee't  case  (442) ; 
and  see  Digg^$  case,  1  Rep.  173*; 
«ee  (372.) 
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[282.]  In  9,n  Anonymous  case  in  Moore  (/?),  there  seems  to  have 
been  some  discussion,  whether  a  power  to  '^  alter,  diminish,  or 
^^  change''  (289)  the  uses  and  appoint  other  uses  in  fee,  &c.  (1208)9 
in  very  full  words,  amounted  to  a  power  to  revoke  every  use;  the 
ground  of  doubt  is  not  very  obvious.  We  may  refer  to  other 
cases,  where  powers,  though  perhaps  not  in  words  so  expressed, 
are  substantially  powers  of  revocation  (1895)  (2464). 


[283.]  In  Sir  Richard  Lee^s  case  (442),  the  power  of  revoca- 
tion was  ^^  to  the  intent  to  alien  or  sell;"  what  the  precise  effect 
of  such  words  is,  may  not  be  clear  {q) :  at  other  times,  a  power 
may  in  words  import,  that  the  property  is  to  be  "  given" 
rather  than  sold  (122). 


CoDtingent 
uses. 


[284.]  Sometimes,  powers  or  clauses  of  revocation  are  ex- 
pressly confined  to  particular  limitations  (r),  or  to  particular 
parts  of  the  property;  the  ground  of  doubt  in  Thompson  v. 
Freston  (s)  is  not  readily  to  be  perceived,  and  may  have  had  no 
relation  to  powers. 

[285.]  It  seems  to  have  been  questioned  in  Lovie^s  case  (280), 
whether  uses  in  contingency  or  future  uses  could  be  revoked;  the 
objection  seems  to  have  been  of  a  very  absurd  and  unintelligible 
nature,  and  was  disregarded*  In  many  cases,  the  inheritance  is 
left  in  contingency;  as  where  for  example  the  ultimate  limitation 
is  to  the  use  of  the  survivor  of  a  husband  and  wife,  and  the  heirs 
of  such  survivor  (0$  so  that  except  under  particular  circumstances, 
the  use,  until  the  death  of  one  of  them,  results  to  the  settlor.  In 
such  a  case,  it  would  be  prudent  to  extend  the  clause  of  revoca- 
tion to  the  resulting  use,  though  perhaps  in  most  cases  where  the 
clause  is  in  words  confined  to  the  uses  ^*  declared"  on  the  con- 
veyance, the  intention  may  appear  sufficiently  obvious  to  revoke 
all  the  uses,  whether  resulting  or  not  {u) :  in  many  cases,  as  where 


(p)  608. 

(y)  See  Fitzgerald  v.  Fauconberg 
(871)  V  Beal  v.  Shepherd y  Cro.  Jac. 
199;  and  see  (473). 

(r)  Heli  v.  Bond,  Sug.  appx.  664 ; 
see  Lock  v.  Norbome  (2846);  Anon. 


1  StTa.584. 

(*)  Vin.  "  Poweis,"  488,  B.  I,  from 
Bo.  Ab. 

(0  See  Doe  v.  Martin,  4  T.  R.  39. 

(u)  See  Lovie*9  case,  sup, 
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the  estate  is  to  be  resumed  by  the  settlor,  the  point  is  of  course       chap.  iv. 
of  no  importance.  '  ^^^'  '• 


[286.1  In  EnglefiekTs  case  ( 1924),  on  a  covenant  to  stand  seised.  As  to  the  m. 

•  Ill  1  111  1  **^*^  ^^  ^^® 

where  it  was  provided  that  on  the  tender  by  the  settlor  (the  tenant  donee  being 

for  life)  of  a  ring,  &c.,  all  the  uses,  &c.,  should  cease,  it  was  ^^^^^^ 
argued  that  this  clause  did  not  apply  to  the  life  estate;  it  ap- 
pears, however,  to  have  been  held  that  the  Ufe  estate  as  well  as 
the  remainders  ceased ;  the  argument  indeed,  was,  it  seems,  that 
the  life  estate  was  not  a  new  use,  but  part  of  the  old  estate; 
this  appears  not  to  have  been  admitted  (v).  So  it  seems,  as  to 
tiie  ordinary  powers  of  leasing,  sale,  exchange,  &c.,  when  they 
are  vested  in  a  tenant  for  life,  the  new  uses  or  limitations  are  not 
derived  at  all  out  of  his  estate,  which  is  in  fact  superseded  or 
overreached  by  them  {w) ;  powers  of  sale  and  exchiange,  as  now 
framed,  are  indeed  commonly  vested  in  trustees,  and  whether  so 
or  not,  there  is  an  express  power  to  revoke  the  uses  generally  (x). 
The  argument  in  Englefidd^s  case,  appears  to  have  arisen  in  a 
great  degree  firom  the  nature  of  the  assurance. 

[287.]  The  non-execution  of  a  counterpart  of  a  settlement,  con-  Want  of  a 
taining  a  power  of  revocation,  was,  in  the  case  of  Bath  v.  Moim- 
tague  (y)^  urged  as  an  objection;  it  was  said  to  shew  that  there 
was  undue  management  on  the  part  of  the  settlee  (916);  but  in 
fact  the  settlor  retained  the  deed,  though  he  afterwards  sent  it  to 
the  settlee,  in  whose  custody  it  was  found  at  the  settlor's  death : 
the  objection  did  not  prevail. 


2. — Whether  a  Power  of  Revocation  in  an  Original  Conveyance 

includes  a  Power  to  limit  new  uses, 

[288.]  Powers   of  revocation  are  commonly  followed  by   a 
formal  power  to  appoint  new  uses,  but  as  a  power  of  revocation 


(v)  See  Sug.  Gil.  Uses,  166,  n. 

(ip)  2  Cas.  and  Op.  100,  Mr.  BootKn 
Op.  in  Gen.  JaehsoiCt  case,  and  see 
his  Op.  at  the  end  of  Sliepp.  Touch. ; 
see  Dike  v.   Ricks  (456);    Long  v. 


Rankin  (3162) ;  see  (1405). 

(ar)  See  Goodright  v.  Co/or,  2  Doug. 
477. 

0/)  See  3  Ch.  Ca.  75,  76,  83,  118, 
119. 
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may  be  found  alone,  it  may  be  proper  to  consider  whether  a 
simple  power  of  revocation  in  an  original  conveyance,  includes  in 
itself  a  power  to  limit  new  uses ;  or  whether,  on  the  revocation  of 
the  old  uses,  the  resulting  use,  arising  by  implication  of  law,  can 
be  prevented  by  a  new  declaration  of  uses,  to  be  made  by  the 
former  owner  (1910). 


Power  to 
•'  alter,"  ficc. 


[289.]  We  may  premise  that  it  seems  clear  that  a  power  ^^  to 
"  revoke,  alter^  and  chcmffe"  uses,  is  equivalent  to  a  power  of 
revocation  and  new  appointment;  though  Keble's  citation  of 
WiJistanlej/s  case  (a)  might  seem  to  imply  otherwise.  In 
Alban^s  case  (3137),  where  the  power  appears  to  have  been 
considered  as  a  power  of  revocation  and  new  appointment,  we 
find,  indeed,  the  word  '^  amplify,"  which  may  be  somewhat 
stronger. 


Snap€\,Tunon.       [290.]  We  may  also  notice,  that  an  informal  provision  thus 

expressed — that  if  the  settlor  (who  was  tenant  for  life)  should 
make  any  estate  in  fee  simple  or  fee  tail,  then  the  use  should  be, 
&c. — ^appears  to  amount  to  a  power  of  revocation  and  new  appoint- 
ment {b) ;  in  the  particular  case  there  was  a  further  question  on 
account  of  the  omission  of  words  relating  to  the  land :  it  was  not 
said  the  estate  or  use  '^  of  the  land"  should  be,  &c. ;  but  of  course 
the  power  could  have  had  no  other  meaning. 


General  sub- 
ject. 


[291.]  To  revert  to  the  main  point — Sir  E,Sugden  (c)  comes 
to  the  conclusion,  that  new  uses  can  be  declared  or  appointed  in 
the  particular  case  of  a  power  of  revocation  reserved  in  an  ori- 
ginal conveyance ;  though  where  the  power  of  revocation  is  con- 
tained, not  in  an  original  conveyance,  but  in  an  instrument  of 
appointment,  he  lays  down  a  different  rule.  The  latter  class  of 
cases  will  hereafter  (1379)  receive  a  distinct  consideration. 

[292.]  If  in  the  case  now  under  discussion,  new  uses  can  be 


(a)  3  Keb.  7,  in  Fowler  v.  North ; 
see  (282)  (772). 

(ft)  Snape  v.  Turton  (3220) ;  see  Bp. 
of  Oxon  ▼.  LeighUm,  2  Vera.  376  ; 


Fitzgerald  v.  Fauconbcrg  (871). 

(c)  316,  321 ;  see  Gil.  Uses,  Sug. 
ed  319  k  n. 
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declared,  it  may  be  thought  that  they  can  be  so  declared  only  as       chap.  iv. 

an  incident  to  the  former  ownership,  and  not  by  virtue  of  any  ^^'^ 

implied  power  in  the  usual  {d)  sense  of  the  word  ^^  power."  It 
seems  somewhat  difficult  to  hold  that  a  power  to  revoke,  or,  in 
other  words,  make  void  a  set  of  limitations,  can  authorize  the 
creation  of  a  new  set  of  limitations :  a  power  of  revocation,  and 
a  power  of  new  appointment,  though  frequently  combined,  seem 
in  themselves  perfectly  distinct  powers.  In  many  cases  the 
point  could  not  admit  of  argument,  as  in  the  case  of  a  settlement 
made  to  various  uses,  with  a  power  limited  to  a  stranger  simply  Po^«'  nested  in 
to  revoke  the  uses ;  in  such  a  case  there  could  be  no  pretence 
that  this  power  would  enable  him  to  remodel  the  settlement,  or 
appoint  the  estate  to  his  own  use;  there  would  clearly  be  a 
resulting  use  to  the  former  owner  (e).  The  real  point,  therefore,  ^^*  "***°  ^"•»- 
appears  to  be,  whether  the  resulting  use  in  this  and  in  other 
cases  can  be  prevented  by  a  new  declaration  of  uses  to  be  made 
by  the  former  owner ;  or  whether  the  first  declaration  of  uses, 
now  rendered  incomplete  by  the  act  of  revocation,  must  be  con- 
sidered, subject  to  the  resulting  use  by  the  operation  of  law,  as 
final  In  Sir  JB.  SugderCs  discussion  of  the  point  there  is  evi-  ^.^  ^'  Sugden'i 
dently  an  ambiguity,  so  that  it  is  not  easy  to  say  what  precise 
view  he  takes.  His  remarks  appear  to  be  confined  to  powers 
reserved,  so  as  to  exclude  powers  limited  to  strangers ;  but  still  to 
put  an  instance  which  would  distinctly  raise  the  question^  it  may 
be  inferred  from  his  language,  that  a  power  of  revocation  re^ 
served  to  a  feme  covert  would  auth(»rize  her  alone,  without  the 
concurrence  of  her  husband,  to  limit  new  uses ;  nor  does  he  con- 
fine the  right  to  declare  uses  to  deeds  or  acts  inter  vivos^  a  point 
perhaps  deserving  of  some  consideration  (781).  The  authori- 
ties, too,  cited  by  Sir  E.  Stydm^^  even  on  the  present  question, 
are  of  very  various  characters,  renting  as  they  do,  not  only  to 
powers  of  revocation,  but  to  powers  of  sale  and  exchange,  powers 
of  jointuring,  &c. : — these  different  kinds  of  powers  obviously 
present  distinctions. 


view. 


(rf)  See  note  1  (VII.  I.)  to  Co.  Litt. 
271  . 

(0  See3  SwaDB.  277,  n.  in  With  am 


V.    Bland;     see    Ingram   v.   Parker 
(1607). 
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Powers  of  sale 
and  exchange. 


[293.]  Thus,  the  reference  to  2  vol.  Cos.  &  Op.  (f)y  leads  us 
to  tlie  opinions  on  General]  JcucksofiiB  case,  where,  by  a  will  con- 
taining, it  seems,  a  devise  to  uses,  a  power  was  limited  to  a  tenant 
for  life,  (the  heir  at  law,)  with  the  consent  of  trustees  to  revoke 
and  sell  and  exchange  ;  one  of  the  counsel  doubted  whether  there 
was  a  power  to  limit  new  uses,  but  it  is  apprehended  that  the 
point  is  perfectly  clear  (2464),  and  that  there  was  such  a  power 
in  the  strictest  sense ;  and  this  appears,  from  another  place  (^),  to 
be  Sir  E.  SugderCs  opinion.  Had  not  the  words  included  ^^  a 
'^  power"  to  limit  new  uses,  it  is  clear  that  in  this  case  no  uses 
could  have  been  declared  under  the  former  ownership,  the  seisin 
having  been  created  by  will ;  and  therefore  there  would  have  been 
a  resulting  use  to  the  heir  at  law,  who  must  have  made  a  convey- 
ance in  order  to  effectuate  a  sale  or  an  exchange. 


Powers  to  join- 
ture. 


[294.]  Fowler  v.  North  (A),  and  Lady  Hastings*  case,  and,  as 
it  seems,  the  other  case  cited  in  Fowler  v.  Norths  arose  on  a 
power  of  jointuring,  or,  in  fact,  a  power  of  appointment ;  and  we 
shall  elsewhere  (1382)  endeavour  to  shew,  that  when  in  an  ap- 
pointment a  simple  power  of  revocation  is  reserved,  the  effect  of 
a  revocation  of  the  appointment  is  to  restore  the  donee  of  the 
power  to  his  original  right. 


[295.]  Dismissing  from  our  consideration  these  cases,  which 
appear  really  to  bear  very  little  upon  the  point,  we  may  shortly 
advert  to  the  main  question. 


As  to  subse- 
fluent  declara- 
tions of  use. 


[296.]  It  would  be  wholly  foreign  to  our  purpose  to  enter  at 
large  into  the  subject  of  the  declaration  of  uses.  That  uses  may, 
in  certain  cases  at  least,  be  declared  at  a  considerable  time  after 
the  making  of  the  assurance  creating  the  seisin,  seems  clear  (t) ; 
and  it  may  be  urged,  that  if  the  uses  be  declared  only  in  part, 
or  not  at  all,  as  eventually  in  the  case  under  consideration,  the 
chasm  may  be  afterwards  suppUed  by  a  further  declaration  of 


(/)97. 
(S)  See  200. 
(A)  3  Keb.  7. 


(»)  1  Sand.  Uses,  21 1 ,  4th  ed. ;  Gil. 
Uses,  Sug.  ed.  104,  111. 
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uses,  to  be  made  by  the  fonner  owner,  without  liis  being  obliged      chap,  iv. 

to  make  a  new  substantive,  and  independent  assurance.     Per-        ^^^- '- 

haps,  indeed  (J),  after  a  case  before  Lord  Nottingham  (A),  the   Wuham^, 

point  may  not  be  open  to  controversy,  unless,  indeed,  as  to  cases 

not  embraced  by  the  Statute  of  Anne^  with  reference  to  tlie 

doubts  which  occurred  after  the  Statute  of  Frauds  (/).     As  the 

party  can  re-settle  the  estate  by  a  new  substantive  conveyance, 

no  evil  can  in  general  arise  from  the  allowance  of  a  settlement 

by  a  mere  declaration  of  use.     It  should  be  noticed,  however, 

that  Lord  NottingJumCs  decision  was  contrary  to  the  opinion  of 

several  eminent  counsel  of  the  day,  and  to  various  dicta  in  the 

books  (m).     Some  of  the  expressions  in  the  judgment,  too,  may 

not  be  satisfactory,  and  the  decision  might,  perhaps,  be  supported 

on  other  grounds.     The  dictum  imputed  to  Twisden^  in  Smith  v. 

Wheeler  (n),  in  favour  of  a  new  limitation  of  a  use,  may  be 

thought  to  be  not  intitled  to  much  weight,  having  regard  to  the 

nature  of  the  principal  case  and  the  context. 

[297.]  The  case,  of  which  we  have  a  short  note  in  Strange  (o).  Cases  where  the 
is  evidently  of  a  different  kind,  as  Sir  E.  Sugden  (p)  observes ;  so  fied. 
also  the  various  cases  in  the  books,  where  the  uses  to  arise  on 
the  revocation  are  expressly  fixed  (q).  In  connexion  with  the 
latter  class  of  cases,  we  may  notice,  that  sometimes  powers  of 
revocation,  besides  expressly  authorizing  a  limitation  of  new 
uses,  provide,  that  on  a  revocation  without  such  new  limitation 
of  uses,  the  original  instrument  shall  enure  to  the  use  of  the 
settlor  (r),  or  to  particular  uses  {s) :  whether,  in  such  cases,  the 


0')  But  see  2  Pr.  Ab.  276. 

{k)  Anon,  case,  1  Ch.  Ca.  241 ;  S.  C. 
Dom.  Witham  v.  Bland,  Finch,  126; 
also  in  3  Swans.  276,  n.  277, n. ;  andcit. 
in  CouUtan  v.  Gardner,  2  Ch.  Ca.  46 ; 
and3  Swan.  284,  n.;  see  (805)  (1395). 

(/)  See  1  Sand.  Uses,  4  ed.  212 ; 
Gil.  Uses,  Sug.  ed.  1 13. 

(m)  Joneg  v.  the  Counteu  of  Man- 
ckesteTy  1  Ventr.  197;  Wardv.Lenthal 


(3137);  Becket's  case  (1366);  and  see 
2  Fon.  Eq.  5  ed.  159. 

(n)  1  Mod.  40. 

(o)  Anon,  1  vol.  584. 
"(p)  320. 

(q)  See  Thompson  v.  Freston  (284) ; 
Ativaters  v.  Birt,  Cro.  Eliz.  866 ; 
Burroughs  case  (986);  and  see  in 
Lovie^s  case,  10  Rep.  78*. 

(r)  See  GreshamU  case.  Moo.  261 . 


(1381);    see   also   in  Alhaany's    case  |       («)  ^cAet's  case.  Lane,  118. 
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^^^-  '•         may  depend  on  circumstances. 


Power  cocfioed 
to  a  will,  &c. 


Mr.  PoveU. 


[298.]  And  here  we  may  observe,  that  it  seems  clear,  that 
if  a  power  be  reserved  to  limit  uses  by  will  only,  or  by  an  instru- 
ment executed  in  a  particular  form,  any  right  incident  by  law, 
to  declare  them  in  any  other  mode,  must  be  deemed  as  excluded; 
Gilberfs  {t)  authorities,  indeed,  may  not  go  to  the  point 

[299.]  With  respect  to  Mr.  PoweWs  view  of  the  doctrine 
above  discussed  (m),  his  language  is  certainly  obscure ;  however, 
it  may  not  follow  (v)  that  he  is  really  subject  to  the  imputation 
of  having,  in  one  part  of  his  work,  entered  into  a  laboured  argu- 
ment in  opposition  to  positions  appearing  in  another  part  of  his 
work. 


Covenant  to 
stand  feised. 


[300.]  Of  course  the  point  cannot  arise  as  to  powers  of  revo- 
cation contained  in  a  covenant  to  stand  seised  (61),  or  other 
instruments  not  raising  a  seisin  on  which  uses  can  be  declared. 
Blojckstone  (u?),  therefore,  in  speaking  generally  of  a  power  to 
appoint  other  uses  being  incident  to  a  power  of  revocation,  for 
which  he  cites  a  passage  of  Lord  Coke  (x),  who  is  treating  of  a 
covenant  to  stand  seised,  must  simply  have  meant,  that  new  limi- 
tations might  be  raised  by  a  new  covenant  to  stand  seised,  or 
some  other  assurance;  consequently  Blaekstone's  position  seems 
to  be  no  authority  for  the  purpose  for  which  it  is  cited  in  the 
note  to  the  Treatise  on  Equity  (y). 


Trusts. 


[301.]  As  to  trusts,  it  may  be  noticed  too,  that  the  matter 
seems  in  general  indifferent,  since  in  ordinary  cases  the  settlor 
can  make  a  new  settlement  by  virtue  of  a  resulting  trust,  without 
having  an  implied  pmner  to  declare  new  trusts. 


(0  Uses,  74,  412,  Suff.  ed. 
(tt)  246,  273. 
(v)  Sug.  316. 


{w)  2  Com.  339. 

(x)  Co.  I.itt.  237«. 

(y)  2  Fon.  Eq.  159,  5th  cd. 


[noi] 
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OF  THE   LAW    OF   PERPETUITY,    SO    FAR   AS    RELATES  TO   THE 

CREATION    OF    POWERS. 


[302.]  There  is  not  much  in  the  books  with  reference  to 
the  law  of  perpetuity,  as  particularly  applicable  to  powers ;  we 
may  briefly  notice  the  subject,  so  far  as  concerns  the  creation  of 
powers,  under  five  divisions. 

1. — Power  to  Reduce  an  Unborn  Tenant  in  tail  to  a  Tenant 
for  Life  (303). 

2. — Common  Potoers  of  Sale  in  a  Will  (306). 

3. — Common  Powers  of  Sale  and  Exchange  (312). 

4. — Powers  of  Leasing  (318). 

5. — Miscellaneous  Cases  (321). 


1. — Poioer  to  Reduce  an  Unborn  Tenant  in  tail  to  a  Tenant 

for  Life. 

[303.]  As  it  is  clear  that  an  unborn  person  cannot  directly  be 
made  tenant  for  life  with  remainder  to  his  children,  it  appears  to 
follow  as  a  matter  of  course,  that  the  same  cannot  be  done  indi- 
rectly ;  and  consequently  that  a  direction  or  power  to  trustees 
upon  the  birth  of  a  child,  to  convert  the  child's  estate  of  inhe- 
ritance into  a  life  estate,  with  remainder  to  his  children,  cannot 
operate  for  this  purpose.  This  seems  to  be  so  plain,  as  perhaps 
to  render  it  singular  that  the  attempt  was  ever  seriously  made ; 
indeed  the  experiment  would  seem  to  have  had  its  origin,  under 
an  idea  that  the  limits  of  law  as  to  perpetuities,  with  reference 
to  direct  limitations,  were  not  clearly  and  absolutely  settled. 
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CHAP.  IV.  [304.]  The  point  was  very  fully  discussed  in  the  Duke  of 

^^^'  "•  Marlbarouffh  v.  Earl  Godolphin  (a) ;  the  extent  of  the  property 
may  have  occasioned  the  point  to  be  urged  with  more  pertinacity. 
The  case  first  came  before  Lord  Hardwicke  (ft),  who  either  called 
in  the  assistance  of  the  common  law  judges,  or  intended  to  do  so ; 
but  on  account  of  the  death  of  a  party,  the  suit  was  at  an  end. 
Subsequently,  on  a  new  suit,  the  case  came  before  Lord  Northinff- 
ton^  who  held  the  direction  to  be  void,  and  his  decree  was  con- 
firmed in  the  House  of  Lords  after  the  opinion  of  the  judges, 
that  such  a  power  was  of  no  force.  A  like  power  appears  to 
have  occurred  in  other  cases  (c),  but  the  point  was  not  decided. 
The  form  seems  to  have  originated  with  one  or  two  individuals, 
and  is  said  to  have  been  never  favourably  received  by  the  pro- 
fession, which  indeed  is  not  surprising;  for  admitting  the  rides 
as  to  perpetuities  to  be  fixed,  it  would  be  truly  ludicrous  and 
absurd,  to  suppose  that  the  Courts  would  allow  of  such  a  means 
of  evasion.  As  observed  by  Lord  Northington  (rf),  "  one  would 
^^  think  it  strange  that  it  should  be  admitted,  particularly  in  a 
"  Court  of  equity,  the  jurisdiction  of  reason,  that  the  Duke  of 
"  Marlborough  could  not  limit  his  estate  to  Duke  George  for  life, 
^'  with  remainder  to  his  sons  in  tail  male,  because  it  is  locking 
"  up  the  estate  beyond  the  duration  allowed  by  law;  but  that  he 
^^  may  deliver  the  keys  to  another,  and  empower  him  to  do  that 
"  which  he  himself  could  not;  that  we  should  be  arguing  thus — 
"  this  act  prohibited  by  general  poUcy  nan  potes  facere  per 
"  teipsum^  sed  potes  facere  per  alium;  non  per  directum  sed  per 
"  obliquum.*'  No  attempt  had  been  made  to  execute  the  power 
or  direction ;  the  surviving  trustees  submitted  to  act  as  the  Court 
should  direct. 


(fl)  1  Eden,  404 ;  3  B.  P.  C.  232  ; 
Svo  ed. ;  see  Bull.  n.  1  to  Co.  Litt. 
379b. 

(6)  See  I  EdeD,408 ;  and  see  S.  C. 
Bam.  C.  C.  69,  nom.  Duchess  of  Marl- 
broi*  V.  Duke  of  Marlbro^ ;  and  S.  C. 
cit.  2  Ves.  sen.  568,  at  end  of  Hucks  v. 
Huvks ;  and  2  Cox,  356,  in  Bland  v. 


Bland. 

(c)  Bland  v.  Bland,  2  Cox,  349; 
S.  C.  cit.  1  Eden,  411,  in  Duke  of 
Marlhro's  case  ;  and  see  Woodhouuy. 
Hoskins,  3  Atk.  22 ;  2  Cruise,  2nded. 
386;  S.  C.  cit.  16  Ves.  308,  in  Moodif 
V.  Walters. 

(rf)  1  Eden,  417. 
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[305.]  Heath  v.  Heath  {^),  aw  repartedj  did  not  involve  the       chap.  iv. 
point;  Mr.  Jarman  (f)  makes  a  like  remark.  ^^^'  "' 


2. — Common  Powers  of  Sale  in  a  Will. 

[306.]  Numerous  cases  have  occurred  on  wills,  where  powers 
of  sale  for  the  payment  of  debts,  &c.,  have  been  given  to 
"  executors,  and  the  executors  of  executors,"  or  to  trustees,  or 
the  survivor  of  them  or  the  "  heirs,"  or  the  "  executors  or  admi- 
"  mstrators"  of  such  survivor  l^),  without  being  expressly  con- 
fined to  any  particular  limits.  As  to  the  meaning  of  the  words 
we  may  refer  elsewhere  (678).  The  powers  have  been  generally 
treated  as  good,  though  there  is  in  the  books  little  discussion 
upon  the  point:  the  question  is  noticed  by  Mr.  Jarman  (A).  We 
may  refer  to  a  few  authorities  upon  the  subject,  remarking  in 
addition,  that  such  powers  have  occurred  in  a  variety  of  other 
cases;  and  that  the  point  has  been  involved  in  many  cases 
appearing  in  another  part  of  this  work  (678),  where  it  has  been 
argued,  that  a  power  given  to  executors  could  be  executed  by 
their  executors. 

[307.]  In  Faringdon  v.  Darel(i)^  on  its  being  observed  by 
Martin  as  having  been  adjudged  ^^  that  if  one  devise  that  his 
'*  executor,  or  the  executor  of  his  executor,  shall  sell  his  land, 
^*  and  at  the  time  of  this  devise,  the  executors  of  the  executors 
*'  were  not  in  rerum  naturdj  yet  their  sale  has  been  held  good 
"  and  sufficient,"  it  'was  remarked  by  Paston^  "  well,  that  may 
"  be,  for  they  were  in  esse  at  the  time  the  first  executors  died." 
Here,  supposing  the  second  executor  not  to  have  been  born  at 
the  testator's  death,  the  estate  to  arise  under  an  execution  of  the 
power  might  by  possibility  not  take  effect  until  the  expiration 
of  fifty  years  or  more  after  the  decease  of  the  first  executor,  the 
life  in  being. 


(e)  2  EdeD,  330  ;  Sug.  144,  n. 
(/)  2  Jar.  Pow.  Dev.  268,  n. 
{g)  See  Holder  ▼.  PretUm,  2  Seij. 
Wils.400 ;  Silk  v.  Prime  (181 1)  &  inf. 


(A)  1  Jar.  Pow.  Dev.  239,  n. ;  see 
3  Pr.  Ab.  Index  "  Perpetuities,*'  pa. 
526. 

(0  9  H.  6, 24^ 
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[308.*J  In  a  modern  case  (j),  a  testator  directed  that  another 
"  his  executors  or  administrators"  should,  after  the  decease  of 
the  testator's  wife,  &c,,  sell  an  estate,  the  proceeds  to  be  divided 
among  several  nephews,  &c.,  and  a  sale  seems  to  have  been 
made  by  the  executor  of  the  donee  without  objection. 

[309.]  As  noticed  by  Mr.  Jarman,  there  appears  to  be  little, 
if  any,  ground  of  objection  to  such  powers,  with  reference  to 
the  laws  of  perpetuity,  provided  there  be  nothing  in  the  pur- 
poses of  the  sale  that  may  tend  to  infringe  those  laws.  K  any 
objection  could  be  raised,  one  point  would  be,  how  fsn  the 
words  of  the  power  might  be  divided  (313),  so  as  to  allow  the 
original  donees,  at  all  events,  to  execute  it 

[310.]  We  may  perhaps  not  improperly  here  refer  to  Wame- 
ford!&  case  (9),  where  there  was  a  feoffment  upon  amcUtian,  on 
payment,  &c.,  of  a  small  sum,  to  make  such  estates  as  the 
^'  feoffor  or  his  heirs"  should  appoint;  and  to  the  argument  in 
Alban^s  case  (3137) — ^^  and  suppose  in  the  case  at  bar,  that 
^^  the  power  of  revocation  upon  the  said  contingency  had  been 
"reserved  to  the  feoffor  and  his  heirs^  without  doubt  it  was 
"  inheritance  in  him,  and  should  descend  (679)  to  his  heir,  and 
"  by  consequence  his  release  shall  extinguish  it ;  but  as  to  that 
"  point  the  Court  gave  no  resolution." 


Trusts  for  rela> 
tioDs,  &c. 


[311.]  We  may  here  notice  that  trusts  to  settle  property  on 
particular  families,  or  to  distribute  it  among  relations,  children, 
&c.,  are  sometimes  vested  in  trustees  or  their  "  heirs,"  or  their 
"  executors  or  administrators,"  &c*  (A).  Having  regard  to  the 
nature  of  the  trusts,  &c.,  there  cannot  in  general,  it  seems, 
be  any  objection  with  reference  to  the  point  under  considera- 
tion. 


0*)  Elwin  V.  Elwiuy  8  Ves.  647. 

{k)  Mosely  y.  Mosely,  Fincli,  53; 
jyOyley  v.  Au,  Gen.  (718) ;  Goiver 
V.  Mainwanng,  2  Ves.  sen.  87,  110; 


Brunsden  v.  Woolredffe  (2610) ;  Lonff' 
more  v.  Broom,  7  Ves.  124 ;  Cole  v. 
Wade  (719). 

[311] 
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3. — Common  Powers  of  Sale  and  Exchange. 

[312.]  In  fVare  v.  PoUiiU  (Z),  a  question  arose  on  the  doctrine  7^  ^JTut^^^i^ 
of  perpetuity,  with  reference  to  a  power  over  leasehold  estates*  *  ^  /xT^ S'^B 
A  man  devised  freehold  and  copyhold  estates  to  his  eldest  son  for  /^^ 
life,  with  remainder  to  his  first  and  other  sons  successively  in  tail  /  ^  ^  ^  -^  ^ 
male,  with  similar  remainders  in  favour  of  the  testator's  second  i 
and  other  sons,  and  their  issue,  &c.,  but  without,  it  seems,  giving 
over  these  estates  any  power  of  sale.  The  testator  then  gave  to 
two  trustees  all  his  leasehold  estates,  upon  trust  after  payment  of 
renewal  fines,  &c,  to  pay  the  remainder  of  the  rents  ^'  unto  the 
"  person  or  persons  who,  under  the  limitations  (424)  hereinbefore 
"  contained,  shall,  for  the  time  being,  be  intitled  to  the  rents,"  &c. 
of  the  freehold  and  copyhold  estates.  And  he  empowered  the 
trustees,  their  executors,  &c.,  ^^  at  any  time  hereafter^  with  the 
^'  consent  and  approbation  of  the  person  or  persons  who  shall, 
'^as  aforesaid,  for  the  time  being,  be  intitled  to  the  rents  and 
^  profits  of  his  said  freehold  and  copyhold  estates,"  in  writing, 
&C. ;  ^^  or  in  case  such  person  or  persons  shall  be  a  minor  or 
minors,  then,  at  the  discretion  of  his  said  trustees,"  to  seU  the 
leaseholds,  and  to  invest  the  produce  in  the  purchase  of  freehold 
or  copyhold  estates,  to  be  settled  to  the  uses,  &c.,  of  the  original 
freehold  and  copyhold  estates;  and  until  such  purchase,  to  invest 
with  such  consent,  or  at  such  discretion,  the  money,  in  real  or 
government  securities,  and  to  pay  the  interest,  &c,  ^'  to  the 
'*  person  or  persons  who  shall,  as  aforesaid,  for  the  time  being, 
^^be  intitled  to  the  rents  and  profits  of  the  before -mentioned 
"freehold,  copyhold,  and  leasehold  [jpi.']  estates." — The  first 
tenant  in  tail  male,  namely,  the  eldest  son  of  the  testator's  eldest 
son,  having  survived  his  fiithef,  and  died  a  minor,  and  while 
absolutely  intitled  to  the  leasehold  estates  (m), — it  was  held  that 
bis  interest  could  not  be  defeated  in  favour  of  the  remainder  man 
by  an  exercise  of  the  power  of  sale  over  the  leasehold  estates,  and 


(0  11  Vcs.  267;  see  (2615).  I  o/NewcoMtle,  12  Ves.  218. 

(n»)  See  Countess  of  Lincoln  v.  Duke  \ 
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a  substitution  of  freehold  and  copyhold  estates.  Upon  the  first 
argument,  Lord  Eldon  discussed  the  point  chiefly  with  reference 
to  the  doctrine  of  the  Duke  of  Newcastle's  case,  with  respect  to 
the  interests  of  infant  qitasi  tenants  in  tail  being  devested  under 
such  trusts;  but  upon  the  second  argument,  according  to  the 
report,  he  expressed  himself  briefly  thus  : — "  Upon  further  con- 
'^  sideration,  as  to  the  leasehold  estate,  I  think  that  power  of  sale 
"  is  void  ;  for  it  may  travel  through  minorities  for  two  centuries, 
^'  and  if  it  is  bad  to  the  extent  in  which  it  is  given,  you  cannot 
^'  model  it  to  make  it  good :  I  think  the  soundest  ground  is,  that 
"  the  power  is  bad." — The  provision  was  treated  as  a  proper 
power,  and  not  a  power  in  the  nature  of  a  trust,  or  imperative 
(240) :  in  this  respect  there  was  a  difierence  between  the  case  of 
these  leasehold  estates  and  that  of  the  residuary  personal  estate ; 
there  being,  as  to  the  latter,  a  positive  direction  to  invest  the 
proceeds  in  the  purchase  of  freehold  and  copyhold  estates.  It 
would  seem,  too,  that  Lord  Eldon  considered  that  the  power  was 
wholly  void;  and  in  that  view,  it  is  presumed  that  the  grandson's 
personal  representatives  were  held  to  be  intitled  to  the  proceeds 
of  a  sale  made  shortly  after  the  testator's  death,  of  a  portion  of 
the  leasehold  estates ;  the  report  is  not  sufficiently  full  with 
reference  to  this  sale.  It  seems  that  the  grandson's  personal 
representatives  admitted  the  validity  of  the  power,  to  a  certain 
extent ;  in  this  view,  or  supposing  the  power  to  be  altogether 
good,  it  might  be  a  nice  question  for  trustees  to  determine 
whether  they  ought  to  execute  it  (2418). 


Sir  E.  Sueden 
and  Mr.  Jar- 
num  on  Ware 
V.  Polhill. 


[313.]  As  observed  by  Sir  E,  Stigden  (n)  and  by  Mr.Jarman  (o), 
the  case  cannot  be  regarded  as  a  distinct  authority  that  indefinite 
powers  of  sale  and  exchange,  in  strict  settlements,  are  necessarily 
bad,  though,  to  use  Mr.  Jarman's  words,  "  the  Lord  ChanceUoi^s 
"  observations  were  certainly  of  a  nature  to  suggest  to  the  Pro- 
"  fession  great  caution  in  their  reliance  upon  indefinite  powers;" 
it  is  to  be  regretted  that  we  have  not  a  more  detailed  account  of 
his  Lordship's  ideas.  Sir  E.  Sugden's  position — ^that  "  the  point 
"  decided  by  the  above  case  is  that  where  a  leasehold  estate  is 


(»)  146. 


1      (o)  1  Pow.  Dev.  249,  n. 
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"  settled  as  a  real  estate,  but  so  as  to  vest  absolutely  in  a  quasi       chap.  iv. 

"  tenant  in  tail  a  power  to  defeat  his  estate,  by  selling  the  pro-  ; 

*^  perty  and  buying  a  real  estate  to  be  resettled,  is  void  " — ^must, 
of  course,  be  received  with  some  qualification.  In  the  particular 
case  the  qiuisi  tenant  in  tail  was  in  feet  bom  in  the  original 
testator's  life  time ;  so  that  a  power  properly  framed  might  have 
clearly  defeated  his  estate ;  besides  that  the  interests  of  unborn 
tenants  in  tail  may,  to  a  certain  extent,  be  defeated.  Again, 
having  regard  to  the  words  of  the  Lord  Chancellor  (a),  we  should 
be  cautious  in  adopting  Sir  E.  Suffden^s  observation,  ^^  if  the 
"  power  be  within  the  law  of  perpetuities  the  line  can  always  be 
*'  drawn,  and  there  appears  to  be  no  reason  why  it  should  be 
"  deemed  void  in  its  creation"  (b). 

[314].  Upon  the  present  question,  supposing  that  in  any  cases  Distinctions  in 
the  power  cannot  be  confined  by  construction,  various  distinctions  ^*"®^'  ^"®'' 
have  been  made ;  as  whether  the  limitations  of  the  settlement  are 
in  fee  or  in  tail ;  whether  the  consent  of  the  parties  beneficially 
intitled  to  the  property  actually  to  be  soldj  be  required  or  not  (c) ; 
and  others  might  be  added. 

[315.]  In  the  case  on  which  Mr.  BootKa  opinion  appears,  at  the 
end  of  Skeppard's  Touchstone^  the  powers  are  not  fully  set  forth  (d) ; 
there  would  appear,  however,  to  have  been  some  discussion  as 
to  remoteness,  but  it  seems  on  another  point.  Mr.  Filmer  (e) 
observes,  ^'  and  I  think  there  is  no  doubt  but  the  uses  of  a  settle- 
'*  ment  may,  by  agreement  of  the  parties,  be  made  to  cease  and 
"  enure  to  another  in*  a  reasonable  time," — referring  to  Lloyd  v. 
Carew  (f), 

[316.]  We  may  refer  also  to  Greene  v.  Wiglesworth  (^),  which 
arose  on  an  executory  trust 


(a)  See  2  V.  &  B.  64,  in  Lord  South- 
ampton V.  Marquis  of  Hertford, 

(6)  See  2  Pr.  Ab.  158 ;  2  Jar.  Pow. 
Dev.  262,  n.  (309). 

(c)  I  Sand.  Uses,  4th  ed.  194,  195 ; 
2  Pr.  Ab.  158 ;    1  Jar.   Pow.  Dev. 


251,  n. 

((0  1  Coll.  Jur.  421. 

{e)  1  Coll.  Jut.  427. 

(/)  Show.  P.  C.  137. 

Ig)  1.  Sw.  234  ;  I  Wils.  C.  C.  313. 

[316] 
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[317.]  It  is  said  (A)  that  sometimes  the  execution  of  powers, 
instead  of  being  confined,  as  at  present,  to  the  lives  of  the 
tenants  for  life,  or,  according  to  circmnstances,  the  minorities  of 
the  tenants  in  tail  taking  by  purchase,  has  been  confined  to  the 
period  of  the  existence  of  certain  lives  in  being,  and  an  absolute 
term  of  twenty-one  years. 


4. — Powers  of  Leasing. 

[318.]  General  and  unconfined  powers  of  leasing  are  found 
in  a  variety  of  cases  {%) ;  perhaps  leasing  powers  might  fiirnish 
some  grounds  for  distinction. 

[319].  In  Jon£8  v.  Vermey  (j)  the  power  was  created  by  a 
private  act  of  parliament 

[320.]  In  How  v.  Whitfield  (2339),  a  term  of  eighty  years, 
subject  to  prior  estates,  &c,  was  limited  to  a  man  and  his  execu- 
tors, with  a  power  to  him  and  '^  his  assigns"  of  the  term  to  make 
leases  for  lives,  &c,  at  the  old  rents;  and  it  appears  to  have 
been  considered  that  the  power  would  always  accompany  the 
term. 


Briiiow  v. 
Boothby, 


5. — Miscellaneous  Cases. 

[321.]  In  Bristow  v.  Boothby  (A),  a  question  arose  on  the 
validity  of  a  power  of  charging,  reserved  to  a  lady  on  her  mar- 
riage, to  take  effect  on  failure  of  issue,  &c  The  estate  (the 
lady's)  was  settled  on  the  husband  for  life,  with  remainder  to 
the  wife  for  life,  with  remainder  to  trustees  for  a  term,  for  raising 
portions  for  younger  children  [daughters  and  younger  sons]  of 
the  marriage ;  with  remainder  to  the  first  and  other  sons  of  the 


(A)  2  Pr.  Ab.  158;  1  Sim.  193,  in 
Bengough  v.  Edridge. 

(i)  See  Coventry  v.  Caventn/y  1 
Com.  312 ;  Foster  v.  Graham  (89) ; 
Right  V.  Thomas  (2111);  Pomery  -v. 
Partington^  3  T.  R.  665  ;  Ware  v.  Pol- 


hill  (312) ;  Roe  y.  Prideaux,  10  East, 
157;  Doe  v.  RendUy  3  M  &  S.  99  ; 
Doe  V.  Creedy  4  M.  &  S.  371 ;  Doe  v. 
Hiem,  5  M.  &  S.  40. 

{j)  WiUes,  169. 

(A)  2  S.  &  S.  465  ;  see  (407). 

'  [321] 
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marriage  [successively]  in  tail  male^  with  remainder  to  other  chap.  iv. 
trustees  for  a  term,  to  raise  portions  for  the  daughters  [of  the  ^^^' "- 
marriage]  on  &ilure  of  issue  male,  with  remainder  to  the  first 
and  other  sons  of  the  wife  by  any  after  taken  husband  [suc- 
cessively] in  tail  mak^  with  remainder  to  her  daughters  [gene- 
rally] as  tenants  in  common  in  tail^  with  remainder  or  reversion 
to  the  survivor  of  the  husband  and  wife  in  fee.  There  followed 
a  proviso,  on  which  the  question  arose,  that  in  case  there  should 
not  be  any  child  or  children  of  the  marriage^  or  there  being  such, 
all  of  them  should  die  without  issue^  and  the  husband  should  sur^ 
vive  the  wife,  then  it  should  be  lawful  for  her,  by  deed  or  will, 
whether  she  should  be  covert  or  sole,  &c.  (1737),  to  charge  the 
premises  with  5000/.,  to  be  raised  and  paid  after  the  decease  of 
the  husband  and  wife,  ^^  and  such  failure  of  issue,  as  aforesaid,*' 
to  such  person  as  she  should  direct,  and  to  create  a  term,  &c — 
lliere  was  only  one  child  of  the  marriage,  who  died  young. 
The  wife  died  before  her  husband,  so  that  he  became  entitled  to 
the  ultimate  remainder  in  fee.  She  executed  the  power,  but  the 
power  was  held  to  be  void,  as  too  remote,  it  being  to  arise,  as  it 
was  determined,  on  a  general  failure  of  the  issue  of  the  marriage, 
and  not  on  a  fidlure  of  inheritable  issue. 

[322.]  Had  the  limitations  embraced  all  the  issue  of  the  Observations, 
marriage,  and  no  others,  it  seems  that  the  power  would  have 
been  clearly  good;  and  perhaps  in  favour  of  the  apparent  inten- 
tion, that  if  the  husband,  by  survivorship,  should,  on  failure  of 
the  antecedent  limitations,  take  the  inheritance  of  his  wife's  estate, 
he  should  take,  subject  to  a  charge  to  be  introduced  by  his  wife, 
the  power  might  have  been  construed  as  being  to  take  effect  on 
the  children  dying  without  issue  inheritable;  so  as  in  fact  to 
introduce  the  charge  immediately  preceding  the  ultimate  remain- 
der in  fee.  It  seems  to  have  been  admitted,  that  if  the  power 
had  been  limited  by  express  words,  to  take  effect  on  the  children 
dying  without  issue,  ^'  inheritable  under  the  limitations,"  or  in 
like  words,  the  power  would  have  been  good ;  and  there  may  be 
reason  to  think  that  these  words  should  be  implied,  as  they 
probably  would  in  many  cases  of  direct  limitations  by  way  of 
remainder.     No  difficulty  it  seems  was  made  on  account  of  the 
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limitations  to  the  children  of  a  future  marriage,  which  in  the 
event  on  which  alone  the  power  was  to  operate,  namely,  the 
survivorsliip  of  the  husband,  could  not  take  effect,  unless  indeed 
under  a  parliamentary  divorce.  It  is  presumed,  that  had  no  child 
been  born,  the  power  would,  at  all  events,  have  been  good. 
The  case  of  Morse  v.  Lord  Ormonde  (/),  cited  in  the  argument, 
has  been  since  confirmed  on  appeal  (m).  The  Lord  Chancellor, 
on  this  appeal,  professed  himself  not  to  be  able  to  understand  or 
reconcile  all  the  authorities. 


Powers  in  fa- 
vour of  issue. 


[323.]  Where  powers  authorize  an  appointment  to  issue  re- 
moter than  unborn  children  (1013),  it  is  not  uncommon  to  find 
an  express  provision  to  confine  the  appointment  within  the  limits 
of  perpetuity ;  but  this  appears  to  be  thought  imnecessary,  even 
though  the  words  "  all  and  every"  occur,  or  an  exclusive  ap- 
pointment is  not  authorized  (n).  Under  a  general  power,  or 
even  under  a  particular  power  in  favour  of  unborn  children,  the 
limits  of  perpetuity  might  be  transgressed ;  yet  such  a  provision 
is  not  found.  The  difficulty,  if  any,  upon  powers  to  appoint  to 
"  issue,"  &c.,  may  be  where  the  power  is  not  an  exclusive  one ; 
but  perhaps  there  is  no  real  difficulty. 


SECTION  III. 


CHAP.  IV. 
SEC.  III. 


AS   TO   THE    REVOCATION    OF   WILLS   BY    REASON   OF   THE 

CREATION    OF   POWERS. 


[324.]  The  effect  of  the  creation  of  a  power  in  revoking  wills, 
has  been  frequently  discussed.      The  question  has  generally 


(0  6  Mad.  99. 
(m)  1  Russ.  382. 

(n)    See  in   Hockley  v.   Mawbey^ 
231);    RmtUedge  v.  Dorril  (1054); 


Doe  V.  Jesson  (1021) ;  and  see  MeHi- 
cott  V.  Jortin,  2  Bred.  &  B.  632,  6 
Moo.  1 ;  see  2  Pr.  Ab.  169. 
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arisen  in  three  classes  of  cases,  which,  though  varying  in  some  chap.  iv. 
respects,  have  always  been  considered  as  connected  with  each  "^-  '"• 
other. 


1. — Where  a  Partition  has  been  effected  (325). 

2. — Under  Conoeyances  to  pay  Debts  (333). 

3. — Under  Conveyarijces  to  Uses  to  Bar  Dower  in  pursuance 
of  a  Contract  to  Purchase  (340). 

We  may  consider  the  subject  under  these  heads,  and 
4 — The  doctrine  in  Doe  v,  Dilnot,  &c.  (344). 


I . — Partitions. 

[325.]  The  effect  of  a  partition  in  revoking  or  not  revoking  General  doc. 
a  will,  has,  in  ancient  and  modern  times,  given  rise  to  a  great 
difference  of  opinion;  but  it  now  seems  to  be  the  prevailing 
view  that  whether  the  co-tenants  are  coparceners  or  tenants  in 
common,  and  whether  the  partition  be  by  writ,  agreement, 
release,  fine,  or  other  conveyance,  the  will  is  not  revoked,  pro- 
vided the  share  in  severalty  be  limited  directly  to  the  party,  or 
to  his  use,  without  any  modification  of  the  limitations. 

[326.]  The  leading  cases  are  Luther  v.  Kidby^  and  Tichner  v. 
Tickner, 

[327.]  In  Luther  v.  Kidby  (a),  there  was  first  a  devise  by  a  ^^jl'^  v. 
Widow,  tenant  in  common;  there  followed  a  partition  by  her, 
with  her  co-tenant,  and  the  latter's  husband,  a  fine,  it  seems, 
being  levied  of  the  whole,  and  the  use  of  the  widow's  share  in 
severalty  being  declared  to  her  in  fee;  and  it  was  held  there 
was  no  revocation. 


(a)  Vin. "  Devise,"  148,  pi.  30 ;  Vin. 
"  Exors."  63,  pi.  15;  3  P.  Wms.  1(?9, 


n.  to  Marwood  v.  Turner;  2  Ves.  ju. 
600,  in  Williams  w  Owen;  see  (1442). 

[327] 
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Tickner  v. 
Tickner, 


[328.]  In  Tickner  v.  Tickner  (i),  there  was  a  devise  by  a 
coparcener  in  gavelkind  to  his  wife  in  fee ;  a  partition  was  then 
made  with  the  other  coparcener,  the  respective  wives  joining  in 
a  fine  of,  it  seems,  all  the  lands,  the  testator's  share  in  severalty 
being  limited  to  such  uses  as  he  should  appoint  by  deed  or  will, 
and  in  default  of  such  appointment  to  him  in  fee;  and  it  was  held 
the  vnll  was  revoked. 


Prior  cases. 


[329.]  There  were  earlier  cases  of  which  the  reports  are 
somewhat  loose  (c) ;  all  of  these  it  seems,  arose  on  partitions 
among  tenants  in  common,  and  that  by  fine,  though  the  reports 
vary;  and  the  first  seems,  tliough  here  again  the  reports  are 
at  variance,  rather  in  favour  of  a  revocation ;  but  the  prevailing 
impression  in  the  two  last  appears  to  have  been,  that  the  will 
was  not  revoked. 


5ions. 


Modern  discus-       [330.]  In  a  variety  of  modern  cases  (rf),  the  point  has  been 

much  agitated.  Not  indeed  that  generally  the  question  has  been 
directly  involved,  but  the  discussions  have  been  more  commonly 
in  the  cases  of  very  frequent  occurrence,  where  a  party  seised  in 
fee  of  lands,  lifter  his  will  makes  a  settlement  or  other  convey- 
ance, leaving  the  old  use  or  reversionary  use  in  himself.  In 
these  cases  it  is  clearly  now  held  there  is  a  revocation ;  those 
partition  cases  M'^here  there  is  no  revocation  being  considered  an 
exception  to  tlie  general  rule,  rather  than  as  decided  on  a  prin- 
ciple to  govern  other  cases,  a  point  endeavoured  to  be  established 
by  Eyre^  C.  J.,  in  Goodtitle  v.  Ottcay, 


[331.]  As  to  Lvther  v.  Kidby^  we  have  merely  the  opinion  of 
the  judges,  without  reasons,  on  a  case  directed  from  the  Court  of 


(b)  Cit.  3  Atk.  741 ;  1  Scrj.  Wils. 
309,  Amb.  117,  in  Parsons  y.  Free- 
man; 2  Ves.  ju.  600,  in  Williams  v. 
Owen. 

(c)  Le  Strange  v.  Temple,  1  Keb. 
357,  Sid.  90;  Risley  v.  Dame  Baltin- 
glassy  Tho.  Raym.  240 ;  Webb  v.  Tem- 
ple, 1  Freem.  542;  see  Viner's  note, 


"  Devise,"  144,  pi.  6,  margin. 

(d)  See  particularly  Bridges  v,Duch. 
ofCkandos;  Williams  v.  Owen  ;  Cave 
V.  Ilolfordf  or  Goodtitle  v.  Ot%ray; 
Harmood  v.  Oglander;  KnoUys  t. 
Alcock;  Attorney  General  v.  Vigor; 
Maundrell  v.  Maundrell;  all  cit. 
inf. 
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Chancery;  and  the  notes  of  Tickfier  v.  Tickner  are  very  imper- 
fect; so  that  it  would  be  difficult,  looking  simply  to  those  two 
cases,  to  ascertain  on  what  particular  grounds  they  were  decided, 
and  whether  or  not,  it  was  the  intention  that  the  latter  should 
overrule  the  former.     Accordinirly  some  judfires  have  considered  y»«'".of  <J>f- 

^  •  JO  ferent  judges. 

that  the  cases  cannot  be  reconciled,  the  power  in  their  view 
making  no  substantial  difference,  and  that  Luther  v.  Kidby  is  not 
law,  as  Heath  (e),  and  BvUer  (f)^  and  Lord  Alvanley  {g).  Eyre^ 
C.  J.,  who  approved  of  Lvther  v.  Kidby^  and  wished  to  extend 
its  supposed  principle  farther,  leaves  it  in  doubt  whether  there 
was  a  substantial  difference  between  the  two  cases  (h).  Other 
judges  have  approved  of  Lvther  v.  Kidby,  as  Lord  Mansfield  (t), 
and  Lord  Kenyan  (j) ;  and  other  judges  have  laid  down  that  the 
cases  of  Luther  v.  Kidby,  and  Tickner  v.  Tickner,  are  consistent 
widi  each  other,  and  that  the  introduction  of  the  power  of 
appointment  in  the  latter  case,  was  the  occasion  of  the  difference 
of  the  determination,  as  Lord  Loughborough  {k),  Rooke  (/),  and 
Lord  ^don  (m).  Even  Lord  Eldon,  who  has  very  strongly  ex- 
pressed his  opinion,  that  the  distinction  between  the  two  cases  is 
settled,  appears  scarcely  to  approve  of  the  distinction,  at  least 
according  to  the  report  of  KnoUys  v.  Alcock. 

[3%.]  In  what  way  precisely  the  power  operates  as  produc-  How  the  power 
ing  a  revocation,  does  not  very  clearly  appear.     As  observed  by  °P®**^'' 
Heath  and  Btdler  (331),  in  disapproving  of  the  distinction,  a 
power  unexecuted  is  to  many  purposes  as  no  power ;  the  old  use 
remains  untouched  (n),  and  the  same  as  if  the  power  had  not 
been  introduced:  the  power  not  being  exercised  is  nearly  to 


{e)  3  Yes.  656,  in  Cave  v.  Holford  ; 
Gee  1  B.  &  P.  585,  in  GoodtitU  v. 
Oturay, 

(f)  3  Ves.  661 ;  I  B.  &  P.  592,  in 
tbe  last  cited  cases. 

is)  6  Ves.  219,  in 'Harmood  v. 
Ogknder;  but  see  2  Ves.  ju.  600,  in 
WilHamtv.  Owen. 

(h)  3  Ves.  681,  in  Cave  v.  Holford; 
and  1  B,  &  P.  622,  in  Goodlitle  v. 
Otvay. 

(i)  SiH/t  V.  Roherlt,  3  Burr.  1401. 


(j)  GoodUtley.Otway,7T.R.4l7. 

(k)  2  Ves.  ju.  429,  in  Bridges  v. 
Duck*  of  Chandos. 

(0  3  Ves.  654 ;  1  B.  &  P.  581,  in 
Cave  y.  Holford,  or  GoodtitU  v.  Otway. 

(m)  7  Ves.  564,  in  Knollyi  v.  Alcock ; 
8  Ves.  281,  in  Att.  Gen.  v.  Vigor; 
and  see  8  Ves.  128,  in  Harmood  v. 
Oglander;  10  Ves.  249, 256,  264,  266, 
in  Maundrell  v.  Maundrell. 

(n)  See  Ahhot  v.  Burton,  11  Mod. 
181. 
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every  purpose  a  nullity.  Perhaps,  though  under  a  limitation,  on 
a  partition  to  a  party  ^^  and  his  heirs,"  or  ^^  heirs  and  assigns,"  no 
particular  intention  can  be  discovered  to  vary  the  dispositions  of 
a  prior  will,  still  where  a  party  expressly  states  that  the  property 
shall  devolve  in  that  channel,  unless  he  make  a  future  disposition 
by  deed  or  will,  such  an  intention  may  be  discovered  (o).  In 
Tickner  v.  Tickner^  and  the  other  authorities  bearing  on  this 
point,  the  power  has  been  exerciseable  "  by  deed  or  will ;"  but 
if  the  power  were  to  be  confined  in  its  execution  to  a  deed  only, 
it  might  be  difficult  to  distinguish  the  case  :  so,  if  the  limitation 
were  to  the  party,  his  heirs  and  assigns,  with  a  power  to  revoke 
the  use  and  appoint  others.  In  short,  it  is  laid  down  that  any 
thing  that  goes  beyond  mere  partition,  that  any  modification  of 
the  uses,  will  be  a  revocation.  In  Tickner  v.  Tickner,  no  reliance 
seems  to  have  been  placed  on  the  circumstance  of  the  devisee 
(the  wife)  having  concurred  in  the  fine,  though  the  point  is 
noticed  generally  in  Harmood  v.  Oghmder  (/?). 


2. — Conveyances  to  pay  Debts. 

General  doc-  [333.]   Mortgages  and  conveyances  to  pay  debts,  although 

revocation  ©r a    ^^^Y  ^^Y  ^P^^^®  ^^  '^w  totally  to  defeat  a  devise,  operate  in 
will  by  a  moru    equity,  as  is  well  known,  as  a  revocation  pro  tanto  only ;  that  is, 

where  they  are  confined  simply  to  that  object,  without  the  intro- 
duction of  ulterior  dispositions  inconsistent  with  the  devise  (1505); 
so  that  a  direction  that,  on  payment  of  the  mortgage  money,  or 
afiter  the  payment  of  the  debts,  the  uses  shall  cease,  or  the  estate 
be  reconveyed  to  the  mortgagor  or  grantor,  his  heirs  or  assigns 
will  not  revoke  the  will  in  equity. 


The  cases  on 
powers. 


[334.]  In  Kenyon  v.  Sutton  {q),  a  testator  appears,  for  our 
accounts  of  the  case  are  very  imperfect,  to  have  devised  and 
bequeathed  all  his  estates,  real  and  personal,  for  the  payment  of 


(o)  See  note  at  end  of  Williams  v. 
Owen,  2  Ves.  ju.  604  ;  and  see  8  Ves. 
114,  in  Harmood  v.  Oglander;  8  Ves. 
281,  in  AtL  Gen,  v.  Vif/or, 

(p)  6  Ves.  208. 


(q)  2  Ves.  ju.  601,  in  WUliams  r. 
Owen;  8  Ves.  115,  in  Harmood  t. 
Oglander;  10  Ves.  257,  in  Manndrell 
V.  Maundrell. 
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his  debts,  and  the  benefit  of  his  natural  children ;  he  then  made      chap.  iv. 
a  mortgage,  or  conveyance  in  trust,  in  fee  for  'the  payment  of      ^^^'  '"• 
debts,  the  reconveyance  being  to  be  made  to  such  uses  as  he 
should,  by  deed  or  will,  appoint ;  and  in  default  of  an  appoint- 
ment, to  himself  in  fee;  and  Lord  Alvardey^  with  reluctance, 
held  that  the  will  was  wholly  revoked. 

[335.]  A  similar  decision  would  appear  to  have  been  made 
in  Nott  v.  Shirley  (r). 

[336.]  But  in  Brain  v.  Brain  (5),  a  man  having  devised  an 
estate,  afterwards  conveyed  it  to  trustees  in  fee,  in  trust  to  permit 
the  testator,  his  heirs  and  assigns,  to  enjoy  the  premises  until  the 
day  fixed  for  the  payment  of  certain  money  and  interest,  and  on 
payment  of  the  same  in  trust,  at  the  request  of  the  testator,  his 
heirs  or  assigns,  to  convey  the  same  ^^  unto  and  to  the  use  of  the 
''  said  (testator)  his  heirs  or  assigns,  or  unto  and  to  the  use  of 
"  such  other  person  or  persons,  and  for  such  estate,"  &a,  *^  as 
*^  the  said  (testator,)  his  heirs  or  assigns,  by  any  deed  or  deeds, 
'^  instrument  or  instruments,  in  writing,  under  his  or  their  hand, 
*^  or  respective  hands,"  should  appoint ;  and  on  default  of  pay- 
ment, which  it  seems  happened,  in  trust  to  sell,  &c.,  without  the 
concurrence  of  the  testator  "  or  his  heirs,"  and  to  pay  the  debt 
and  interest,  and  then  in  trust  to  pay  the  residue,  if  any,  of  the 
money,  and  convey  the  undisposed  of  hereditaments  "  unto  the 
"  said  (testator,)  his  heirs  pr  assigns,  or  otherwise,  as  he  or  they 
"  should  direct,"  and  until  such  conveyance  to  stand  seised  and 
possessed  thereof,  ^^  in  trust  for  the  said  (testator,)  his  heirs  and 
"  assigns."  The  V,  C  held  that  the  will  was  revoked  pro  tanto 
only,  considering  that  the  words  even  of  the  first  clause  did  not 
carry  the  case  further  than  a  mere  trust,  adding,  "  I  am  unable 
"  to  say,  whether  this  opinion  does  or  does  not  interfere  with  the 
"  case  of  Kenyan  v.  Sutton,  for  want  of  knowing  accurately  the 
"  fects  of  that  case,  but  it  certainly  does  not  interfere  with  the 


(r)  2  Ves.  ju.  604,  note  to  JVliUams  (/»)  6  Mad.  2-21  ;  see  (1513). 

^'-  Oteen. 

VOL.  I.  K  [:^36] 
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»> 


[337.]  Brain  v.  Braiuj  appears  in  feet  to  differ  very  little  in 
any  of  its  provisions  firom  the  ordinary  form  usually  found  in 
mortgages,  that  the  estate  shall  be  reconveyed  to  the  mortgagor, 
his  heirs  or  assigns,  ^^or  as  he  or  they  shall  order  or  direct;"  it 
must  be  admitted,  however,  that  the  distinction  between  that  case 
and  Kenyan  v.  Sutton^  where  the  estate  was  to  be  reconveyed  to 
the  grantor,  if  he  made  no  contrary  direction  by  deed  or  will, 
is  somewhat  thin. 


Wagstaff  V. 
Wagttaff. 


£338.]  In  connexion  with  Brain  v.  Brain,  we  may  notice 
fVaffstaffy.  Wagstaff  (^),  though  there  the  discussion  as  to  the 
existence  of  a  power,  was  with  a  very  different  object  in  view. 
The  case  was  this : — after  the  satisfying  of  certain  trusts,  lands 
were  directed  to  be  reconveyed  to  the  grantor,  ^^  his  heirs  and 
^^  assigns,  or  to  such  person  or  persons  as  he  or  they  should  direct ;" 
it  was  contended  that  these  last  words  created  a  general  power, 
and  that  consequently  a  will  not  having  the  formalities  of  the 
Statute  of  Frauds  would  be  sufficient  (881) ;  but  without  deter^ 
mining  that  point,  it  was  held  that  no  power  was  created,  and 
that  the  words  were  words  of  amplification  and  mere  surplusage, 
and  that  the  limitation  was  merely  that  of  a  common  trust  of 
lands  in  fee  simple. 


As  to  a /mm 

emitfrt,  &c. 


[339.]  Expressions  of  this  sort  when  relating  to  a  woman  (531 ), 
particularly  a  married  one,  or  when  they  concern  uses  to  be 
executed  by  the  Statute  (u),  may,  at  least  in  certain  cases,  be 
viewed  very  differently. 


E^RKtof  a 
contract. 


3. — Purchase  Deeds, 

[340.]  Under  a  contract  to  purchase  an  estate,  the  purdiaser 
in  general  acquires  such  an  interest  in  the  estate,  as  to  become 


(/)  2  P.  Wms.  258 ;  see  (11 5).      |    (t<)  See  Dobbins  v.  Bmtman,  3  Atk.  408. 
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for  most  purposes  the  owner  of  it  in  equity ;  and  it  seems  gene-       chap.  iv. 
rally  agreed,  that  a  simple  conveyance  to  the  purchaser  in  fee,       ^^^'  "'' 
will  not  revoke  a  will  made  in  the  interval  between  the  contract 
and  the  conveyance,  but  that  the  heir,  to  whom  the  legal  estate 
of  course  descends,  will  be  a  trustee  for  the  devisee. 

[341.]  Where,  however,  a  man  contracted  for  the  purchase  of  J^awii*is  v. 
an  estate,  and  then  made  a  will  devising  all  his  property  to  his 
wife,  and  subsequently  took  a  conveyance  of  the  estate  to  a 
trustee  and  his  heirs,  to  such  uses  as  he  the  purchaser  should  by 
deed  or  will  appoint;  and  in  default  of  an  appointment  to  the 
use  of  the  purchaser  for  life,  with  remainder  to  the  use  of  the 
trustee  and  his  heirs,  during  the  purchaser's  life  in  trust  for  him, 
and  to  prevent  dower  attaching,  with  remainder  to  the  use  of  the 
purchaser  in  fee,  it  was  held  that  the  will  was  revoked  (v).  It 
would  seem  that  the  decision  was  founded  on  a  general  rule, 
without  reference  to  the  circumstance  of  the  devise  having  been 
to  the  wife,  or  any  question  of  intention,  though  these  points 
were  discussed. 

[342.]  It  appears  (w)  that  the  decision  has  not  been  fully  observations. 
acquiesced  in,  and  it  is  perhaps  to  be  inferred  on  the  ground, 
that  an  express  stipulation  in  the  contract,  that  the  estate  should 
be  so  conveyed,  would  prevent  the  revocation,  and  that  such  a 
stipulation  should  be  implied,  conveyances  being  ordinarily  taken 
In  that  way.  Independent  of  that  view,  it  may  have  been  con- 
sidered that  the  direction  or  acceptance  of  a  conveyance  in  this 
form,  is  equivalent  to  a  purchaser  actually  making  a  conveyance 
of  the  equitable  fee  to  the  new  limitations. 

[343.]  A  like  decision  appears  to  have  been  made  in  another 
branch  of  Brain  v.  Brain  (336, )  which  in  substance  was  very  similar. 

4. — TTie  doctrine  in  Doe  t?.  Dilnot,  8fc» 

[344.]  In  connexion  with  the  above  three  classes  of  cases, 

— 

(v)  Rawlins  v.  Burgisy  2  V.  &  B.  I       {w)  Sug.  153,  n. ;  and  Sug.  Vend. 
382  ;  see  3  Pr.  Ab.  200.  |  6th  ed.  164. 

K  2  [344.] 
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we   may   notice   Doe  d.   Dilnot  v.    Dilnot   (jr),   and  Leigh  v. 
Norbury  {y). 


Sir  E.  Sugden 
and  Mr.  Pres* 
ton  OD  Doe  v. 
Dilnot, 


[345.]  Doe  v.  Dilnot  was  this: — a  party  in  1791  devised  an 
estate;  in  1796  he  levied  a  fine  of  it,  and  declared  that  the  fine 
should  enure  to  the  use  of  sudi  persons,  &c.,  as  he  ^^  shall  at 
"  any  time  or  times,  during  his  natural  life,"  by  deed,  &c,  or  by 
*'  liis  last  will  and  testament  in  writing,  or  by  any  writing /n£r- 
"  porting  to  be  his  last  will  and  testament,  to  be  by  him  signed,"  &c, 
appoint,  &c.,  and  in  default  of  an  appointment,  the  word  ^^  shall^ 
here  again  occurring  several  times,  to  the  use  of  him,  his  heirs,  and 
assigns  for  ever ;  and  the  devise  was  held  to  be  revoked  upon  the 
case  of  Lord  Lincoln,  and  that  class  of  cases  (a).  It  was  argued, 
that  the  case  might  be  distinguished  on  account  of  the  power, 
and  that  it  might  be  likened  to  the  cases  of  surrenders  of  copy- 
holds (b)  enuring  so  as  to  give  effect  to  prior  wills,  but  the 
argument  did  not  succeed. 

[346.]  Sir  E.  Sugden  (c)  and  Mr.  Preston  (d)  both  dispute  the 
authority  of  the  case,  referring  to  the  copyhold  cases  above  noticed, 
and  also  to  Hussej/s  case  (e).  It  is  submitted,  however,  that  so 
far  from  the  power  assisting  the  case,  it  had  a  contrary  effect;  at 
least  if  the  case  of  Tickner  v.  Tickner  (328)  be  law — a  point 
admitted  by,  at  least.  Sir  JS.  Sugden  (f),  and  it  seems  by  Mr. 
Preston  {g) — since,  as  we  have  before  (331)  seen,  that  case  has 
been  distinguished  from  LvJther  v.  Kidby,  simply  upon  the  ground 
of  the  introduction  of  the  power.  It  has  been  thought  extra- 
ordinary that,  as  the  mere  limitation  of  a  use  to  the  party  under 
a  partition  does  not  revoke  a  prior  devise,  a  mere  power  by  a 
future  act,  which  may  never  take  place,  to  displace  or  affect  that 
use,  should  vary  the  case ;  it  would  seem  at  least  equally  extra- 
ordinary in  the  principal  case,  that  as  the  mere  limitation  of  the 


(x)  2N.  R.  401. 

(y)  13  Ves.  340. 

(a)  1  Jar.  Pow.  Dev.  547. 

\h)  See  Sug.  Gil.  Uses,  73,  n. 

(c)  303 ;  see  Sug.  Gil.  Uses,  430,  d. 

(rf)  3  Ab.  177. 


(tf)  Moo.  789,  Vin.  "  Devise,"  133, 
pi.  2, 161,  pi.  4,  from  Ro.  Ab.,  and 
3  Ch.  Ca.  99,  in  Bath  t.  MowUoffue, 

(/)85. 

(si)  2  Ab.  72. 

[346] 
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use  to  the  party  under  the  fine  does  revoke  the  prior  devise,       chap.iv. 
(a  point  not  disputed),  this  should  be  prevented  by  the  power      ^^^' '"' 
referring  to  a  future  act.     Sir  E.  Stugden^  however,  admits  that 
the  "will  was  revoked,  the  question  is  whether  the  revoked  will 
"  would  not  operate  as  a  good  declaration  of  the  uses  of  the 
^'  fine,"  or  rather  it  seems,   for   this  must  be  Sir  E>  SugderCs 
meaning,  whether  the  declaration  in  the  deed  of  the  uses  of  the 
fine  would  not  operate  by  relation  to  the  limitations  declared  in 
the  antecedent  will.     The  case  of  Tickner  v.  Tickner  seems  a 
sufiScient  answer ;  but  really  upon  principle  there  would  appear 
to  be  little  ground  for  the  argument.     In  Husset/s  case  there 
was  an   actual   reference  to  the  uses  which  the  settlor  ^^had 
"  declared^*  by  an  antecedent  will;  the  uses  might  be  considered 
therefore  as  (by  reference)  declared  on  the  feoffinent  and  incor- 
porated with  it,    whether  however  so  as  to  be  subject  to   be 
revoked  and  varied  as  a  common  devise,  it  was  unnecessary  to 
determine;  but  in  the  principal  case   tliere  is  nothing  of  the 
kind,  the  uses  are  such  as  the  conusor   "  shall"  appoint,  &c. 
In  respect  to  Mr.  Preston^  he  cites  the  principal  case  as  a  con- 
veyance "  to  the  uses  declared,  or  to  be  declared"  by  a  will;  his 
reasoning,   which  is  very   similar   to   Sir  E.  Sudden's,  applies, 
therefore,  to  a  mistaken  view  of  the  facts.     Such  a  conveyance 
admitting  the  uses  to  be  well  declared,  might,  it  seems,  give 
rise  to  a  variety  of  questions  (520)  (8*28).    We  may  add  that  in  the 
case  of  Lvtwich  v.  Mitton  (A),  where  there  was  first  a  covenant 
to  levy  a  fine  to  such  uses  as  the  covenantor  should  appoint  by 
will,  then  a  will  accordingly,  and  then  the  fine  levied,  it  seems  to 
have  been  held,  that  the  will  was  revoked,  though  at  this  day 
the  point  would  probably  be  otherwise  decided  (i) ;  indeed  it 
appears  that  there  was  a  republication,  and  that  the  point  did 
not  arise  (A). 

[347.]  As  the  question  seems  to  be  concluded  by  authority,  it 
is  unnecessary  to  enter  into  the  copyhold  cases,  or  the  distinc- 
tions between  the  two  kinds  of  property. 


(A)  Vin. "  Devise,"  133,  pi.  3,  from 
Ro.  Ab. 
(i*)  See  1  Jar.  Pow.  Dev.  bm,  574 ; 


1  Rob.  Wills.  289. 
(A)  W.  Jo.  7. 


[847] 
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CHAP.  IV.  [348.]  Leigh  v.  Norbury  arose  on  a  will  of  personal  estate ; 

^^^'  "'•  and  wills  of  real,  and  wills  of  personal  estate  are  so  very 
different,  tliat  in  general  we  cannot  reason  from  one  to  the 
other.  The  case  was  this : — ^a  man  made  a  will  of  personalty 
in  favour  of  his  then  children,  &c. ;  he  afterwards  married 
again,  and  by  his  marriage  settlement  settled  his  personal  es- 
tate, subject  to  a  life  interest  in  himself,  and  an  annuity  to 
his  wife,  on  such  trusts'  as  he  should  appoint,  by  deed,  will,  &c., 
and  in  default  of  an  appointment  for  his  issue  generally,  &c.; 
there  was  no  issue  of  the  second  marriage ;  and  it  was  held  that 
the  will  was  revoked;  at  least  as  to  the  personal  estate  which 
he  had  at  the  date  of  the  settlement  It  seems  impossible  that 
the  will  could  have  been  held  to  remain  in  force  in  the  absence 
of  a  clear  intention  to  that  effect;  the  will  was  of  the  testator's 
personal  estate ;  after  the  settlement  the  property  had  ceased  to 
be  so  (1655);  had  the  limitation,  in  default  of  an  appointment, 
been  to  him,  his  executors,  &c.,  the  question  as  to  an  ^^  apparent 
*'  intention"  to  revoke  (/)  might  have  arisen. 


(/)  Sug.  303. 


[348] 
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[349.]  The  ordinary  rules  of  construction^  which  are  too  well  ~ 
known  to  need  repetition,  or  even  a  reference  to  them,  are  in 
general  applicable  to  powers;  in  addition,  various  positions  or 
dicta  appear  in  the  books  as  to  the  strict  or  liberal  construction  of  Dicta  as  to  the 

.  •  11       1  1  1*  1  construction  of 

powers  or  provisions  usually  deemed  powers,  according  as  they  powers  under 
are  enabling  or  restraining ;  or  as  they  are  reserved  to  a  former  ^^^ces  ^^"^^"°' 
owner,  or  limited  to  another;  and  being  powers  reserved,  as 
they  are  found  in  voluntary  settlements,  or  settlements  founded 
on  valuable  consideration ;  or  according  as  they  are  naked  autho- 
rities, or  powers  coupled  with  an  interest;  or  according  as  other 
circumstances  may  exist     The  positions  or  dictciy  indeed,  are  not 
very  reconcileable  with  each  other,  and  perhaps  much  light  can- 
not be  gathered  from  them;  indeed,  the  general  rules  in  our 
books  as  to  the  strict  or  liberal  construction  of  certain  clauses 
are  of  somewhat  uncertain  application ;  they  can,  as  it  seems, 
be  brought  to  bear  only  in  doubtful  cases,  where  the  minutest 
drcumstances  may  be  sufficient  to  turn   the   scale   on  either 
side.    Of  course,  the  intention  is  to  be  observed  in  all  cases;  As totheinten- 
of  that  there  never  can  have  been  any  question:    the   rules  garded. 

[349] 
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CHAP.  V.       referred   to  in   the   cases,    as  having    relation    to   the   various 
^^^-  '•         circumstances  under  which  powers  (not  to  speak  of  other  pro- 
visions) exist,  have  been  adopted,  it  is  presumed,  simply  with 
a  view  of  assisting  in  the  discovery  of  the  intention  where  the 
words  are  ambiguous. 

Sir  E.Sugden         [350.]  Sir  JB.  Sugdm  (a),  after  observing  that  a  distinction 
dem  law.  used  to  be  taken  between  a  power  limited  to  a  stranger,  and  a 

power  reserved  to  the  former  owner,  adds,  that  this  doctrine 
"  appears  to  be  completely  exploded  at  the  present  day :"  no 
case,  however,  has  been  found  which  directly  goes  to  this  extent 

The  authorities.       [351.]  We  may  here   notice   the  authorities   on   powers  in 

general,  referring  to  another  part  (2041)  of  this  work  as  to 
leasing  powers. 

[352.]  Lord  Coke  (b)  lays  down  with  reference  to  powers  of 
revocation,  and  those  reserved  to  the  former  owner,  "  that  these 
"  revocations  are  favourably  interpreted,  because  many  men's 
"  inheritances  depend  on  the  same ; "  and  this  rule  appears  in  a 
variety  of  other  places  (c).  Much  cannot  be  gathered  from  this 
position,  and  the  reason  assigned  may  be  thought  not  very 
intelligible ;  it  seems  natural  indeed,  that  since  these  clauses,  as 
observed  by  Lord  Coke^  appear  in  **  voluntary  conveyances"  (rf), 
chiefly,  if  not  only,  a  liberal  interpretation  should  be  put  on 
Conditions.        them  in  opposition  to  the  strictness  applied  to  conditions,   of 

which  Lord  Coke  is  treating. 

[353.]  In  Smith  v.  Ashton  (2878),  it  was  said  that  a  power  re- 
served to  the  former  owner  to  charge  portions  for  children,  should 
be  construed  favourably;  powers  were  contrasted  with  conditions, 
and  it  was  stated,  that  even  Courts  of  law  then  viewed  powers 
more  liberally  than  in  former  times. 


(«i)  667. 

(6)  Co.  Litt.  237». 
(c)  Kihhet  v.  Lee,  Hob.  312 ;  Bath 
V.  Mounta^ue,  3  Ch.  Ca,  66,  126; 


Fitzgerald  v,  Fauconberg  (871) ;  bat 
see  Powell,  156. 

(d)  See  Fitzgerald  v.  Fauconberg, 
siip. 

[353] 
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[354.]  In  Evelyn  v.  Evelyn  (2532),  where  a  power  to  charge      ^"^p-  v* 
portions  was  given  by  a  father  to  his  sons  successively,  it  was  "'' 

said,  that  the  power  should  be  construed  strictly. 

[356.]  In  the  prior  case  of  Coventry  v.  Coventry  (2898),  which 
arose  on  a  jointuring  power  limited  to  tenants  for  life,  indeed, 
there  seems  to  have  been  a  disposition  to  consider  an  ordinary 
tenant  for  life  in  the  light  of  the  heir,  as  the  party  who  would 
otherwise  have  been  owner  of  the  estate  (e),  and  therefore  to 
construe  powers  vested  in  him  favourably;  and,  further,  to  treat 
powers  to  jointure  more  liberally  than  powers  of  revocation. 
The  case,  however,  did  not  turn  on  a  question  of  construction ;  it 
is  not  very  easy  to  reconcile  the  loose  dicta  found  in  tlie  case 
upon  the  subject  {f) ;  the  strictness  of  the  Courts  of  law  was 
complained  of. 

[356.]  The  difference  between  the  construction  of  powers 
reserved  to  the  former  owner,  and  powers  limited  to  another, 
appears  in  Sayle  v.  Freeland  (931 ),  Fitzgerald  v.  Faixonberg  (871 ), 
and  Maddison  v.  Andrew  (1675),  though  in  the  last  case  it  was 
said,  that  as  to  some  of  the  latter  description  of  powers,  a  liberal 
view  had  been  taken ;  and  the  difference  between  naked  autho- 
rities and  powers  coupled  with  an  interest,  is  taken  in  other  cases 
{g).  In  one  of  the  cases  (A),  it  was  said,  that  the  object  of  the 
ceremonies  being  only  to  ascertain  the  factum  of  the  instrument,  Ceremonies, 
less  strictness  was  requisite  in  the  construction  of  the  parts  of  the 
power  relating  to  them,  than  in  the  parts  relating  to  the  extent 
of  the  estate  or  interest  to  be  revoked  or  appointed.  It  has  Estate, 
certainly  been  the  prevailing  opinion,  that  there  is  a  difference 
in  the  construction  of  powers  according  to  their  nature  (z). 


(f)  See  in  Orby  v.  Mohun  (2321). 

(J)  10  Mod.  476 ;  Gil.  166 ;  Fran- 
cis Max.  appx.  3,  7,  18. 

(S)  DukeofMarlhro'  v.  Lwd  Godol- 
phiUf  2  Ves.  sen.  79;  Herring  v. 
Brown,  Caith.  23;  see  Fitzgerald  v. 


Fauconberg,  sup, ;  and  see  2  Pr.  Ab. 

249. 

(A)  Fitzgerald  v.  Fauconberg,  sup, 
(t)  See  Mr.  Booth^s  Opinion  at  end 

of  Shep.  Touch.^  1  Coll.  Jur.  422; 

see  (406). 

[356] 
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CHAP.  V.  [367.]  In  Zauck  d.  Woobtan  v.  WooUton  (J),  which  arose  on  a 

sE<^'  '•        power  of  jointuring  limited  to  another,  and  where  there  was 

little,  if  any,  question  as  to  the  true  meaning  of  the  power,  the 

Lord  Afflw-        case  involving  other  points.  Lord  Mansfield,  in  the  course  of  a 

field's  view.  ,  i   •       j       ^    . i 

variety  of  general  observations  on  powers,  complained  of  the 
illiberal  manner  in  which  Courts  of  law  had  construed  powers 
of  disposition  over  property,  by  likening  them  to  naked  autho- 
rities (A) ;  he  considered  that  a  liberal  view  should  be  taken,  and 
that  the  same  construction  should  prevail  at  law  and  in  equity. 

[35d.]  Expressions  somewhat  similar  occur  in  the  Earl  of 
Darlinffton  v.  Pulteney  (/),  where  Lord  Mansfield  disapproves  of 
the  assimilation  of  powers  in  their  construction  to  conditions, 
which  he  says  tliey  do*not  at  all  resemble  (279). 

[359.]  At  this  day  no  doubt  a  ^^ liberal"  view  is  taken  in  the 
construction  of  all  powers,  though  there  is  evidently  a  great 
vagueness  in  the  use  of  terms  of  this  kind;  of  course  when 
it  is  said  that  a  liberal  construction  shall  be  made,  it  cannot  be 
meant  that  the  words  are  to  be  extended  beyond  the  settlor's 
Construction  intention  (m).  That  the  same  construction  previuls  at  law  and 
and  in^uity*^  in  equity  is  too  perfectly  clear  (»),  though  Lord  Mansfield  seems 

to  have  referred  to  this  point,  with  a  view  that  appointments 
should  be  reformed  at  law  (2826)  as  well  as  in  equity. 

Power  to  parti-       [360.]  In  Abel  V.  Heothcote  (2489),  it  was  said,  that  a  power 

should  be  construed  liberally,  with  a  view  to  effect  a  partition, 
which  was  a  melioration  of  the  estate  (266). 

[36 L]  In  Hawkins  v.  Kemp  (o),  which  arose  on  a  power  of 
revocation  contained  in  a  settlement,  to  be  exercised  with  the 


tlOD. 


(J)  2  Bun.  1146;  1  W.  Bla.  282. 

{k)  See  the  arguments  in  the  prin- 
cipal case. 

(0  1  Cowp.  260. 

(m)  Sec  Doe  v.  Thorlet/,  10  East, 
442. 


(n)  See  iu  Shannon  ▼.  BmdttreHy 
1  S.  8c  L.  66;  and  in  Butcher  v. 
BtUcheVf  9  Yes.  393;  and  in  CUtrke 
V.  Parker,  19  Ves.  21 ;  see  (1984). 

(o)  3  East,  441. 

[361] 
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consent  of  various  persons,  it  was  laid  down  simply,  that  the       chap.  v. 
intention  was  to  be  observed  without  a  too  strict  or  a  too  loose        ^^^*  '* 
construction. 

[362.]  In  a  modern  case  (/?),  Heathy  J.,  held  that  "  a  power  F«n«  covert, 
reserved  to  Kfeme  covert^  to  declare  uses  of  her  own  estate,  is  to 
be  construed  favourably." 


[363.]  In  Langham  v.  Nenny  (9),  which  indeed  involved  the  Appointment. 
construction  of  an  instrument  of  appointment  rather  than  a  power. 
Lord  Alvardey  took  a  liberal  view. 

[364.]  In  all  cases,  we  must  not  lose  sight  of  other  provisions 
contained  in  the  same  instrument  (r). 


SECTION  II. 

AS  TO    CONFINING   POWERS   APPARENTLY    GENERAL;    TOGETHER 
WITH    SOME    SPECIAL   CASES   OF    CONSTRUCTION. 


[365.]  Questions  sometimes  arise  whether  powers  literally  and 
apparently  general  can,  having  regard  to  the  nature  of  the  limit- 
ations and  the  context,  be  confined.  We  may  consider  the 
subject  under  two  divisions : 

1. — Unlimited  Powers  of  Charging  (366); 
2.— Other  Cases  (374) 

and  conclude  this  Section  by  noticing 

.3. — Some  Special  Cases  of  Construction  (378). 


(/>)  Driver  v.  Thompson^  4  Taunt   I      iq)  3  Ves.  470. 
294.  I      (r)  Sec  Evelyn  v.  Evebjn  (2632). 

[365] 


CHAP.  V. 

SEC.  ir. 
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CHAP.  V. 

SEC.    fl. 


1, —  Unlimited  Powers  of  ClwrgiTig, 

[366.]  In  Long  v.  Long  (a),  an  estate  stood  limited  to  a  husband 
for  life,  with  remainder  to  the  wife  for  life,  with  remainder  to  the 
first  and  other  sons  of  the  marriage  in  taU  male,  with  remaind« 
to  the  daughters  of  the  marriage  as  tenants  in  common,  (in  tail  it 
is  presumed),  with  remainder  or  reversion  to  the  husband's  right 
heirs,  with  a  proviso,  that  in  case  the  husband  should  have  issue, 
by  the  wife,  any  younger  child  or  children,  besides  an  eldest  or 
only  son,  it  should  be  lawful  for  him  to  charge  the  premises  with 
the  payment  of  such  sum  or  sums  of  money  for  the  benefit  of  such 
younger  child  or  children,  payable  in  such  proportions,  and  at 
such  time  or  times,  as  he  should  by  deed  or  will,  &c,  appoint 
Under  this  power  it  appears  to  have  been  considered,  though  the 
Lord  ChanceUoT^s  judgment,  as  reported,  perhaps  hardly  goes  so 
far,  that  the  husband  could  charge  the  estate  to  its  full  value, 
leaving  the  eldest  son,  in  fact,  nothing :  as  it  happened,  there  was 
a  direction  to  pay  him  lOOZ.,  part  of  the  proceeds  of  a  sale  di- 
rected to  be  made,  and  he  took  other  benefits  from  the  donee  of 
the  power.  The  wife  was  dead,  so  that  the  question  did  not  arise 
whether  the  charge  overrode  her  estate  (1427). 

[367.]  Sir  E.  Sugden  (b)  disputes  the  case,  referring  to 
the  Earl  of  TankerviUe  v.  Coke^  and  Lord  Hinchinbrooke  v. 
Segmour. 


[368.]  As  to  the  Earl  of  TankerviUe  v.  Coke  (c),  it  certainly 
seems  to  have  been  considered  that  an  unlimited  power  to  portion 
younger  children  given  by  a  will  to  a  tenant  for  life,  and  tenants 
in  tail  male  successively,  might  be  confined  in  equity  to  a  reason- 
able execution ;  but,  as  observed  by  Sir  E.  Sugden^  it  was  unne- 
cessary to  decide  the  point  (3125) :   it  may  be  noticed  that  the 


(a)  5  Ves.  445;  see  6  Ves.  796, 
797,  in  Kenxwrthy  v.  BiUe;  1  V.  &  B. 
478,  ill  Bullock  v.  Fladgate;  see  Tem- 
pest V.  Sabine,  Sug.  appx.  679 ;  Eve- 


lyn   V.     Evelyn    (2532)  ;    and    see 
(264). 

{b)  444  ;  and  see  461. 

(r)  Mose.  146. 
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jointuring  power  was,  by  express  words,  restrained  according  to 
the  amount  of  the  wives'  fortunes. 


CHAP.  V. 
S£C.    II. 


[369.]  In  regard  to  Lord  Hinchinbroohe  v.  Seymour  (1298),  it 
arose  on  an  appointment  of  a  portion  to  a  consumptive  minor ; 
the  appointment  was  avoided,  though  the  power  expressly  left 
'^  the  times"  of  raising  in  the  donee's  discretion.  Such  a  case, 
however,  perhaps  merely  shows  what  is  sufficiently  clear;  that 
the  letter  of  a  power,  contrary  to  its  evident  spirit  and  intention, 
is  not  to  be  abided  by ;  it  presents  no  such  difficulties  as  are  in- 
volved m  the  main  point  under  consideration;  difficulties  which,  coiitrouUM*«n. 
in  many  cases,  at  least,  might  be  nearly  as  great  as  those  arising  limited  powers 
under  the  doctrine  of  illusory  appointments  (1 108).  Other  cases 
may  be  more  plain;  for  instance,  to  put  an  extreme  case:  an 
estate,  of  the  annual  value  of  100,000/.  might  be  settled  in  strict 
settlement  on  perhaps  a  noble  femily,  there  being  given  to  the 
tenant  for  life  a  general  power  of  charging  with  portions  for 
younger  chilcbren :  it  might  seem  extraordinary  to  hold  that  the 
whole  corpus  of  the  estate  might  be  absorbed  in  portions.  Some 
such  point,  to  at  least  the  extent,  of  the  annual  rental  during  a 
jomtress's  life,  might  arise  on  jointuring  powers  (2018).  Where  J<>»n*^""g 
the  powers  are  vested  in  several  successive  tenants  for  life,  there 
might  possibly  be  less  difficulty  in  confining  the  powers.  Perhaps 
in  Long  v.  Long  the  trusts  of  a  money  fund,  for  which  the  estate 
was  substituted,  might  be  brought  to  bear. 

[370.]  Sometimes,  though  the  power  to  charge  portions  or  Cotton. 
sums  is  in  one  sense  general,  still  in  another  sense  it  is  limited, 
as  where  the  power  was  to  charge  lands  ^^  not  exceeding  500/. 
«  a  year"  (rf). 

[371.]  There  was  some  discussion  in  Bath  v.  Mountague  (918),  tague! 
whether  a  general  and  unlimited  power  to  charge  the  estate  with 
legacies,  no  formalities  being  required  with  reference  to  that 
power,  would  enable  the  settlor,  in  effect,  to  give  away  the  estate ; 
thus  superseding  the   general  power   of  revocation   and   new 

(<0  Boycoi  V.  Cotton^  1  Atk.  552. 

[371.] 
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CHAP,  v^      appointment,  which  was  restricted  with  various  formalities  (871) 
-  the  question  however  was  not  involved  in  the  case. 


SEC.  II. 


Power  to  dis- 
pose of  *'  any 
part"  of  pro- 
perty. 


[372.]  In  connexion  with  the  cases  under  consideration,  we 
may  perhaps  not  improperly  notice,  that  speaking  generally,  it 
inay,  it  seems,  be  laid  down  as  a  rule,  that  a  power  to  dispose  of 
"  any  part"  of  property,  will  extend  to  '*  every  part'*  (  e  ).  This 
seems  to  be  in  &ct  the  natural  construction  of  the  words:  it  would 
appear  that  only  two  contrary  modes  of  construction  could  prevail; 
one,  that  of  treating  the  power  as  a  nullity,  the  other  that  of 
confining  it  to  a  reasonable  part 

[373.]  In  an  early  case  (/),  a  power  to  revoke  any  uses  in 
any  part  of  the  premises,  was  held  to  amount  to  a  general  power 
of  revocation. 

2. — Other  Cases, 

[374.]  In  Mildmaj/s  case  (^),  a  m^  covenanted  to  stand  seised 
to  the  use  of  himself  for  life,  and  after  his  decease  (subject  to 
other  limitations  which  failed)  to  the  use  of  his  three  daughters 
in  tail,  with  cross  remainders,  with  a  proviso  that  it  should  be 
lawful  for  the  settlor  by  his  will  in  writing,  to  limit  any  part  of 
the  land,  to  any  person  or  persons,  for  any  Zt/e,  lives^  or  years^ 
for  the  pa3anent  of  his  debts,  performance  of  his  legacies,  prefer- 
ment of  his  servants,  or  any  other  reasorwble  considerations  (473). — 
One  daughter  having  died  without  issue,  the  settlor,  by  his  will, 
limited  to  one  of  the  surviving  daughters  and  her  husband,  and 
the  heirs  of  her  body  for  1000  years,  a  great  part  of  the  other 
surviving  daughter's  share. — One  ground  of  judgment  w^as,  that 
this  was  not  a  reasonable  consideration,  the  effect  being  almost  to 
disinherit  one  child ;  another  ground  was,  the  generality  of  the 
power  in  a  covenant  to  stand  seised  (63) ;  and  a  Uiird  was  on  the 
word  "  other, "  that  it  meant  sometliing  not  before  mentioned. 


(e)  Cooke  v.  Farrand^  7  Taunt.  122, 
2  Maisb,  421 ;  and  see  Talhot  v.  Tip- 
per (2310);  see  (1112)  (2893). 


(/)  Diggers  ca.  1  Rep.l  73» ;  see  (281). 

{g)  (63);  see  Hele  v.  €heen  (2050); 

AtL  Gen.  v.  Mx>m  (2165) ;  see  (2310). 

[374] 
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and  therefore  not  a  limitation  to  a  daughter.    This  ground,  how-       chap.  v. 
ever,  is  not  mentioned  in  Cro.  Eliz,,  or  in  Moore;  in  Cro,  Eliz.        *^^-  "• 
the  only  ground  assigned  is,  as  to  the  word  "  reasonable." — This 
was  a  peculiar  case;  it  would  seem  to  have  been  rather  the  inten- 
tion that  each  daughter's  share  should  be  equally  affected  under 
the  proviso.     The  word  "  reasonable  "  does  not  appear  in  Long  v.  As  to  the  word 

.  ,  ,  .  .         "  reasonable" 

Long  (366),  and  the  other  authorities  considered  in  connexion  being  implied. 
with  it;  the  question  may  be,  however,  whether  it  is  not  to  be 
understood  (1111)  (2275). 

[875.]  In  Bristow  v.  Warde  (A),  monies  were,  by  marriage 
articles,  agreed  to  be  vested  in  trustees,  in  trust  for  the  husband, 
during  the  joint  lives  of  him  and  his  intended  wife ;  and  in  case 
(an  event  which  happened)  he  should  die  before  his  wife,  leaving 
issue  hy  her  at  his  decease,  or  leaving  her  ensient,  &c.,  in  trust 
for  her  during  her  life,  '^  and  after  her  decease  to  apply  the 
**  capital  in  such  manner  as"  the  husband  should  appoint,  by  deed, 
will,  &c. ;  and  for  want  of  such  appointment,  tlie  capital,  after 
the  decease  of  the  wife,  to  be  divided  among  the  issue  of  the 
marriage,  share  and  share  alike,  at  twenty-one,  &e. ;  and  it  vms 
considered  that  the  power  was  confined  to  the  issue,  and  was  not 
a  general  power.  As  observed  by  Sir  E,  Sugden  (i),  the  case 
must  not  be  considered  as  establishing  a  general  rule.  It  cannot 
escape  our  notice,  that  the  words,  with  a  view  to  the  creation  of 
a  geaeral  power,  are  somewhat  bare ;  and  besides  the  reference 
to  the  ^^  leaving  issue,"  it  seems  probable  that  the  other  provi- 
sions of  the  settlement,  with  reference  to  the  contrary  event,  of 
the  husband  dying  without  issue,  &c.,  might  assist  the  construc- 
tion ;  the  trusts,  too,  may  have  been  in  the  strictest  sense  execu- 
te^. It  seems  also,  that  as  to  the  bulk  of  the  property,  the 
articles  had  been  acted  on,  as  intended  to  provide  for  the  chil* 
dien ;  and  a  settlement  of  land  purchased  with  part  of  the  moneys 
had,  as  real  estate  however,  been  made  accordingly. 

[376.]  A  point  somewhat  similar  was  noticed  in  Langham  v. 
Nenny  (j ) ;  but  it  was  unnecessary  to  decide  the  question ;  in 


(A)  2  Vcs.  ju.  336. 
(i)  460,  n. 


(J)  3  Ves.  467. 

[376] 
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CHAP.V.       this  case  there  were  circumstances  favouring  the  right  to  dis- 
^^^'  "•        pose  generally. 


[377.]  The  question,  it  seems,  cannot  arise  where  the  property- 
is  limited  to  such  ^^  person  or  person^^  as  the  donee  shall  ap- 
point (A) ;  in  this  connexion  the  word  ^^  persons"  may  be  thought 
stronger  than  even  tlie  words  "  uses,"  "  trusts,"  &c 

3. — Some  Special  Cases  of  Constructioiu 

[378.]  In  the  Earl  of  Stafford  v.  Buckley  (/),  with  reference 
to  a  perpetual  inheritable  annuity  not  going  to  executors,  the 
question  was  discussed,  how  fer  a  general  power  to  settle  a 
testator's  estate,  following  an  appointment  of  executors,  autho- 
rized the  annuity  to  be  settled;  in  other  words,  whether  the 
power  was  not  confined  to  the  property  vested  in  the  executors. 
Lord  Hardwicke  appears  to  have  considered  that  the  power  was 
not  confined,  and  that  had  Uie  will  been  executed  and  attested, 
according  to  the  Statute  of  Frauds,  the  testator's  real  estate 
might  probably  have  been  settled. 

[379.]  Where  a  testator  gave  to  trustees  his  general  personal 
estate  in  trust  for  his  wife  for  her  life,  ^'  to  be  at  her  full^  free, 
^'  and  absolute  disposal  and  disposition,  during  her  natural 
"  life"  (794)  (2050),  without  being  called  to  account,  &c,  and 
with  a  particular  power,  by  will,  to  dispose  of  a  part  of  the 
estate,  and  with  an  ultimate  disposition  referring  to  the  estate 
generally,  of  what  ^^  should  remain  undisposed  of," — ^it  appears  to 
have  been  considered,  that  there  was  no  power  by  act  in  life,  or 
otherwise,  to  dispose  of  the  bulk  of  the  property.  The  meaning 
of  the  general  words  was  considered  ambiguous,  and  the  cir- 
cumstance of  there  being  an  express  particular  power  was  much 
relied  on  (»i). 


{k)  See  Parhet  y .  White,  1 1  Ves.  209 ; 
and  see  Barford  v.  Street,  16  Ves. 
135. 


if)  2  Ves.sen.  170;2Ca.&Op.377. 
(m)  Bradley  v.  We$tcott,  13  Ves. 
445. 


[379] 
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[380.]  We  may  refer,  generally,  to  some  other  cases  (w),  where       chav,  v. 
the  question  has  been  to  what  property  a  power  extends.  ^^^'  "' 


[381.]  In  LidweU  v.  Holland  (o),  a  power  of  revocation  was 
given  as  to  such  of  the  lands  as  should  be  in  the  possession 
of  tenants,  by  lease,  whereon  rents  not  exceeding  dOOZ.  a-year, 
should  be  reserved,  so  as  there  should  not  be  less  than  twenty 
years,  or  three  lives,  unexpired,  "  it  being  the  intent,"  &c.,  that 
the  party  should,  ^^  at  any  time  during  his  life,"  when  in  pos- 
session, &c.,  '^  have  an  absolute  power  and  dominion  over  so 
^*  much  thereof,  as  should  be  of  the  clear  yearly  value  of  300/. 
"sterling,"  &c. ;  and  the  power  was  held  well  exercised  over 
lands  of  the  yearly  value  of  300Z.,  though  no  portion  of  the 
estate  was  then  under  lease,  according  to  the  terms  of  the  pro- 
viso, except  a  very  small  part  which  was  included  in  the  revoca- 
tion.— The  particular  ground  of  the  decision  does  not  appear. 
Sir  K  Sugden  (»)  cites  the  case  to  shew,  that  "  where  a  condi- 
"  don  is  imposed  merely  with  a  view  to  ascertain  the  annual 
"  value  of  the  porperty  to  be  appointed,  if  the  circumstances 
"  to  which  the  condition  refers,  do  not  exist,  the  donee  may 
"  appoint  property  of  the  actual  annual  value  prescribed."     The 
case,  however,  may  not  go  to  this  extent:  the  latter  part  of  the 
clause  is  very  strong  to  shew  the  intention ;  it  seems,  too,  that 
the  donee  had  a  leasing  power,  under  which,  if  the  estates  were 
in  possession,  he  could  have  granted  leases  of  the  kind  pre- 
scribed, so  as  to  have  brought  the  lands  literally  within  every 
part  of  the  power;  a  circumstance,  which  in  equity  at  least, 
might  have  had  weight. 


(»)  Doe  d.  Milhoume  y.  Milbaume, 
2  T.  R.  721 ;  see  Sag.  Ist  ed,  393; 
2nd  ed.  472 ;  3rd  ed  479 ;  DUlon  v. 


Dillon,  1  BaU.  &  B.  77. 
(o)  2  Bli.  99. 
Ip)  4th  ed.  273. 
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CHAPTER  VI. 


OF  THE  TIME  WHEN  POWERS  MAY  BE  EXECUTED ;  AND  AS 
TO  CONDITIONS  PRECEDENT  TO  THEIR  EXECUTION. 


SECTION  I. 


OF   THE   TIME   WHEN    POWERS    MAY    BE    EXECUTED, 


[382.]  Powers  of  revocation,  or  other  powers,  may  be,  as  to 
their  execution,  present  or  future ;  so  the  execution  of  them  may 
be  confined  within  certain  limits. 

[383.]  That  powers  must  be  executed  within  the  period  pre- 
scribed for  that  purpose,  is  clear ;  and  it  can  scarcely  be  necessary 
to  cite  authorities  on  the  point.  Thus,  where  a  power  is  to  be 
executed  at  a  future  day,  as  after  the  death  of  a  party,  after 
certain  debts  paid,  &c.,  it  is  almost  needless  to  add  that  it  can- 
Law,  not  be  executed  before  the  time,  at  least  at  law  (a) ;  what  the 
effect  of  agreements  to  execute,  or  of  other  instruments,  is 
Equity.  in  equity,  we  shall  elsewhere  (2909)  consider.  The  difficulty, 
in  many  cases,  is  to  ascertain  what  is  the  true  meaning  of  the 
power. 


(a)  See  Anon,  case,  cited  in  BiUlock 
V.  Thome,  &c.  (1892);  Scrope^s  case, 


10  Rep.  143»»;  Perrott  t.  PerratU  1* 
East,  423. 

[383] 
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[384]  The  cases  may  be  arranged  under  several  classes,  as      chap.  m. 


SEC.    I. 


1. — Powers  of  Sale,  Sfc,    over    Remainders    or   Reversions 
(385). 

2. — Powers  to  be  exercised  on  Contingent  Events  in  ffeneral 
(400),  and  herein  as  to  Holt  v,  Burleigh  (407),  and 
as  to  Powers  to  be  executed  by  the  Survivor  of  several 
Persons  (412). 

3. — Powers  to  be  exercised  by  Parties  when  in  Possession 
(417). 

4. — Miscellaneous  Cases  involving  the  question  whether  Powers 
as  to  their  Execution  are  cojifin^d  to  Particular  Pe^ 
riods  (431). 

We  shall  afterwards  consider 

5. — The   Cases  arising   on  Repeated  Executions  of  Powers 
(440). 


1. — Powers  of  Sale^  Sfc,  over  Remainders  or  Revei^sions, 

[385.]  Sir  E.  Sugden  observes  {b)  that  "  Sir  Edward  Coke  lays  Lord  Coke, 
"  it  down  as  clear,  that  where  there  is  a  devise  to  A  for  life,  and 
^^  that  after  his  decease  the  estate  shall  be  sold,  the  sale  cannot  ' 
^'  be  made  during  jfs  life,  but  must  wait  till  his  decease,"  adding 
that  "  Mr.  Hargrove  justly  observes  that  tliis  is  a  doubtftd  point  Mr.  Hargraie, 
"  upon  the  authorities."     Sir  E.  Sugden  then  refers  to  Uvedale  v.   Sir  E.  Sugden. 
Uvedale  (390),  and  to  a  recent  decision  in  the  Court  of  Exchequer, 
and  concludes  by  suggesting   methods,    in  certain   cases,    for 
obviating  the  difficulty. 

[386.]  The  cases,  when  fiilly  considered,  present  various  points  Distinctions. 
of  distinction,  to  which  it  may  be  proper  to  allude. 


(6)  272. 

L  2  [386] 
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CHAP.  VI.  [387.]   Lord  Coke  (c)  mentions  the  point  in  discussing  the 

^^^'  '•  question  whether  an  authority  shall  survive,  and  states  that  in 
iJie  particular  case^  when  given  to  executors  generally,  and  not  by 
their  names,  it  shall,  at  least  as  long  as  the  plural  number  remains 
(655),  <^  because  the  land  could  not  be  sold  before/'  He  then 
refers  to  Vincent  v.  Lee  (655),  where  the  power  was  after  an 
estate  tail  (<f),  assigning  a  similar  reason ;  that  reason,  indeed, 
is  not  stated  in  the  reports  in  general;  however,  it  cannot,  in 
ordinary  cases,  be  expected  that  a  purchaser  can  be  found  of  a 
remainder  or  reversion  expectant  on  an  estate  taiL 

[388.]  With  respect  to  Mr.  Hargrav^s  note  (e)  it  does  not 
appear  in  the  case  in  Brooke  (f)^  which  is  supposed  to  counte- 
nance Lord  Cok(?s  opinion,  that  the  party  at  whose  death  the  sale 
was  to  take  place  had  any  prior  life  interest;  and  in  such  a  case, 
at  all  events,  it  would  seem  very  difficult  to  construe  the  words 
in  any  other  way  tlian  as  denoting  the  period  of  the  sale,  and  not 
merely  the  interest  to  be  sold.  As  to  the  authorities  cited  against 
Lord  Cokcj — that  of  Judge  Haughton  is  a  mere  dictum  in  Roberts 
V.  Roberts  (^),  a  case  which  did  not  involve  the  point;  Judge 
Sui^s  (not  deiicKs)  was  in  a  case  (h)  where  the  power  was 
expressly  vested  in  tlie  tenaM  for  life^  so  that  the  power  was 
clearly  exerciseable  during  the  prior  interest;  in  the  case  in 
Leonard  (i),  and  which  also  appears  in  DaUison  (A),  the  power  too 
was,  as  it  was  held,  in  the  tenant  for  life  (/) ;  and  in  Sir  William 
Jones's  (m)  report  of  Hoitett  v.  Barnes  (155),  it  appears  that  the 
tenant  for  life  was  actually  dead;  in  that  event  the  question 
did  not  arise. 

[389.]  Thus  for  certainly  diere  is  no  clear  authority  on  the 
subject. 


(c)  IV2K 

Id)  See  19  H.  8,  fo.  9*,  pi.  4;  and 
see  Danne  v.  Annas  (664) ;  Foi-tescue 
V  Jobson,  Het.  90. 

(e)  Co.  Litt  113». 

(/)  "  Devise,"  pi.  31  (not  pi.  1). 

(^)  2  Buls.  125. 


(A)  Anon.  Godb.  46;  S.  C.  nom. 
Bright  y.  Hubbard,  Cro.  Eliz.  68. 
(t)  Anon.  2  Leon.  220,  pi.  276. 
(k)  106,  pi.  66. 

(/)  See  Bentham  v.  WiltMrt  (395). 
(wi)  352,  pi.  3. 

[389] 
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[390.]  We  next  come  to  the  case  of  Uvedak  v.  Uvedale  (n),  chap.  vi. 
which,  however,  it  is  conceived,  throws  little,  if  any,  light  on  the  ^^^'  '• 
point.  The  estate  of  the  tenant  for  life,  or  intended  tenant  for 
life,  (for  she  disclaimed  relying  on  another  provision),  was  limited 
by  a  prior  settlement,  and  it  seems  &r  from  clear  that  Lord 
Hardwichds  words  are  correctly  reported;  at  all  events  the  heir 
at  law  and  all  parties  were  before  the  Court,  and,  as  mentioned 
by  Sir  j5.  Suffden,  the  bill  was  filed  on  the  part  of  a  specialty 
creditor  (o).  The  clause  of  survivorship  in  the  event  of  the 
persoxis  intitled  to  the  money  dying  "  before  the  sale,"  may  be 
thought  to  shew  that  a  sale  during  the  life  of  the  tenant  for  life, 
was  not  authorized  by  the  power  (/>). 

[391.]  The  Anonymous  case  in  the  Exchequer^  cited  by  Sir 
E.  Suffden,  appears  to  have  been  the  case  of  a  trust,  and  is  too 
shortly  stated  to  be  satisCeu^tory ;  the  circumstance,  however,  of  the 
money  being  divisible  among  the  children  "  then  living,*'  (that 
is,  it  seems,  living  at  the  decease  of  the  tenant  for  life),  seems 
almost  decisive  that  a  sale  was  not  intended  during  her  life.* 

[392.]  In  many  cases  the  words  of  a  trust  may  not  present  Trusu. 
those  di£Sculties  which  the  words  of  a  power  do.  For  instance, 
a  devise  is  made  to  A.  for  life,  and  after  his  decease  the  testator 
wills  the  same  shall  be  sold ;  the  words  in  their  natural  meaning 
appear  to  shew  that  the  sale  is  not  to  take  place  until  after  the 
tenant  for  life's  decease,  whereas,  if  the  devise  be  to  A.  for  life, 
and  after  his  decease  to  trustees  in  fee  upon  trust  to  sell,  there  is 
nothing  clearly  to  shew  that  an  immediate  sale  of  the  vested 
remainder  is  not  meant,  or,  in  other  words,  an  immediate  sale  of 
the  estate  which  the  trustees  take.  Such  a  case  may  be  thought 
like  a  devise  of  a  reversion  or  remainder  subject  to  a  life  or  other 


(n)  3  Atk.  117. 

(o)  See  March  y.  Fowke,  Finch,  414. 


{p)  See  Pin  V.  Pelham  (187). 


*  The  above  observations  were  written  before  Sir  E,  SugderCs  alterations  in 
the  fourth  edition,  p.  276,  were  seen ;  the  case,  which  appears  to  be  Meyrick 

V.  CfnUU.  is  there  stated  very  differently. 
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CHAP.  VI.  interest  already  existing  under  a  prior  instrument.  When  the 
^^^'  ''  estate  is  originally  vested  in  the  trustees  as  in  trust  for  A.  for 
life,  and  after  his  decease  in  trust  to  sell,  it  would  be  more 
difficult  to  distinguish  the  case  from  that  of  a  common  power ; 
indeed,  the  before  noticed  distinction,  where  a  remainder  only 
is  vested  in  the  trustees,  may  perhaps  be  thought  too  refined 
Tliere  are  certainly  many  cases  where  it  may  be  necessary  or 
expedient  to  make  sales  of  remainders  or  reversions,  and  the 
Purpose  of  puri)ose  of  the  sale  will  in  all  cases  materially  assist  in  con- 
struing the  power  or  trust.  If  the  proceeds  are  to  be  applied  in 
payment  of  debts,  that  might  be  a  strong  circumstance  in  favour 
of  an  immediate  sale ;  legacies,  or  sums  in  the  nature  of  legacies, 
to  ascertained  persons,  might  not  stand  on  so  strong  a  footing.  It 
may  be  thought  that  without  a  strong  reason  for  the  adoption  of 
a  contrary  course,  a  Court  of  equity  might  not  in  any  case 
sanction  the  sale  by  a  trustee  of  a  remainder  or  reversion  as  such; 
though  ordinarily  in  the  cases  where  it  is  wished  that  a  sale 
should  be  made  during  the  life  of  the  tenant  for  life,  the  tenant 
for  life  concurs,  the  money  being  invested  and  the  interest  being 
paid  to  the  tenant  for  life  during  his  life. 

[393.]  In  some  eases,  as  in  Monk  v.  Mawdsley  (q)  the  previous 
life  estate  may  be  introduced  under  a  power  of  appointment 
preceding  the  estate  of  the  trustees  in  trust  to  sell,  and  in  such  a 
case  it  may  be  thought  that  there  is  less  reason  for  the  sale  being 
thereby  postponed. 

[394.]  Sometimes,  as  in  Hochley  v.  Maiohey  (231),  tliere  is 
an  express  provision  to  prevent  a  sale  during  the  prior  interest; 
and  at  other  times  (r)  the  sale  is  directed  to  be  ma^e  with  ^^  all 
*'  convenient  speed,  after  the  decease  of  the  tenant  for  life,"  &c 

[395.]  ITie  cases  in  the  books  are  very  numerous,  where 
powers  or  trusts  of  the  nature  of  diose  under  discussion  have 
been  created,  but  besides  the  authorities  already  noticed,  they 


(y)  1  Sim.  28(>. 

(/■)  Sec  Ehcin  v.    El  win,    8  Ves. 


547;  see  also  HaJl  v.  Detres^  Jacob, 

189. 

[395] 
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in  general  throw  little  light  on  the  subject     In  the  recent  case      chap.  vi« 
of  Beniham  v.    Wiltshire   (*),  where  no  particular  person  was        ^^^-  '• 
named  to  exercise  the  power,  the  V.  C.  seems  to  have  considered 
the  circumstance  of  a  sale  being  directed  to  be  made  after  the 
decease  of  the  tenant  for  life,  who  was  an  executrix,  against  a 
power  being  implied  in  the  executors  (t). 

[396.]  Upon  the  whole,  in  the  present  state  of  the  authorities,  Conclusion. 
it  is  difficult  to  lay  down  any  satisfactory  rules ;  indeed,  in  the 
nature  of  things,  every  case  must  very  much  depend  upon  its 
own  <»rcumstances.  In  former  times,  before  a  Court  of  equity 
considered  powers  of  this  kind  in  the  nature  of  trusts  (241), 
there  might  be  strong  reasons  for  construing  the  powers,  at 
least  when  confined  to  individuals,  as  authorizing  an  immediate 
sale,  since,  otherwise,  the  death  of  the  donees  might  prevent  the 
testator's  object  being  effectuated;  at  this  day,  however,  that 
reason  does  not  prevail  (399). 

[397.]  Though  the  question  more  commonly  occurs  witJi  re- 
ference to  the  interest  of  a  prior  tenant  for  life,  it  may  of  course 
arise  with  reference  to  a  term  of  years  or  other  interest. 

[398.]  Probably,  in  cases  where  the  power  is  a  legal  power,  As  to  the  heir. 
and  cannot  be  exercised  until  the  decease  of  the  tenant  for  life,  peii^  to  con-  ~ 
or  determination  of  the  prior  interest,  and  the  parties  beneficially 
interested  are  competent  to  join  in  a  sale,  the  heir  at  law,  or 
parties  entitled  to  the  legal  estate,  subject  to  the  power,  would  be 
deemed  trustees,  and  be  accordingly  decreed  to  concur  (3038). 

[399.]  In  the  cases,  so  far  as  they  relate  to  powers,  a  difference 
may  arise  according  to  the  nature  of  the  powers.  As  to  powers 
to  sell  an  estate,  sales  are  commonly  made  to  most  advantage, 
when  an  estate  is  in  possession;  and  as  at  this  day  (396)  such 
powers  are  commonly  in  the  nature  of  trusts,  no  very  serious 
damage  could  in  ordinary  cases  arise  from  the  postponement* 


car. 


(0  4  Mad>  44. 

{t)  See  Anmi.    2  Li'ou.  220;    and 


Pin  V.  Pvlham  (187);  see  (184). 

[399] 
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CHAP.   VI. 
SEC.  I. 


Powers  of  appointment,  or  disposition  for  other  purposes,  whether 
general  or  limited,  may  stand  on  a  very  different  footing ;  so  that 
Powers  of  ap-     ^^  ^  devise  to  a  party  for  life,  with  a  direction  that  after  his 

poiDtment  over  • 

remainders,  &c.  decease  the  estate  shall  remain  to  such  uses,  &c.,  or  to  such  child- 
ren, &c.,  as  another  shall  appoint,  it  seems  clear  that  without 
special  circumstances  the  donee  may  at  once  appoint  the  re- 
version (405). 


2. — Powers  to  be  exercised  in  Continffeni  Events  in  general, 
and  herein^  as  to  Holt  r.  Burleigh  (407),  and  as 
to  Powers  to  be  executed  by  the  Survivor  of  several 
Persons  (412.) 

[400.]  In  Sclater  v.  Travel  (m),  a  wife's  real  estate  was  settled 
during  the  coverture  (subject  to  a  term  for  raising  money  for  the 
husband)  to  the  use  of  the  husband  and  wife  successively  for 
life,  with  remainder  to  their  issue,  (it  is  presumed  in  tail,)  widi 
remainder  to  the  wife's  issue  by  any  future  husband,  (it  is 
presumed  in  tail),  witli  remainder  to  the  husband  in  fee.  There 
followed  two  provisoes,  enabling  the  wife  to  charge  the  estate,  viz. 
firsts  a  proviso  (which  did  not  take  effect)  that  if  the  wife  should 
die  before  the  husband,  and  there  should  be  no  issue  of  her  by 
him  at  her  decease,  then  it  should  be  lawful  for  her  ^^  at  any  time 
"  or  times  during  her  natural  life^  by  any  deed  or  deeds  in  writing, 
'^  or  by  her  last  will  and  testament  in  writing,  or  any  writing 
^'purporting  to  be  her  last  will  and  testament^^*  attested,  &c.,  to 
charge  the  premises  with  10002!.  generally,  and  to  limit  a  term,  &c., 
but  so  as  the  sum  should  not  be  payable  for  six  calendar  months 
after  the  decease  of  a  party,  who  probably  had  a  prior  interest  in 
the  estate ;  and  secondly,  a  proviso  (which  did  take  effect)  that  if 
the  wife  should  survive,  and  there  should  be  no  issue  of  the 
husband  and  wife  living  at  her  decease,  then  it  should  be  lawful 
for  her  at  any  time,  &&,  (the  words  above  quoted  being  here  also 
used,)  to  charge  the  premises  with  2000/.,  followed  by  provisions 


(tt)  Vin.  «  Authority,"  427,  pi.  8 ; 
1  Dick.  66,  nom.  Countess  of  Suther- 


land V.  Northtnore;  sec  Roscommon 

V.  Fowke  (772). 
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similar  to  those  before  mentioned. — The  wife,  during  her  hus-  chap.  vi. 
band's  life,  by  deed,  for  a  consideration  in  money,  by  way  it  seems  *^^*  '• 
of  sale,  in  exercise  of  each  power,  appointed  the  sum  of  1000/.,  or 
2000/.  eventually  raiseable. — She  then  survived,  and  the  Court  of 
K.  B.  on  a  case  sent  from  the  Court  of  Chancery,  and  subsequently 
tlie  Court  of  Chancery,  held  the  power  over  the  2000/.  legally 
exercised,  though  under  particular  circumstances  the  wife  obtained 
relief  on  payment  of  the  sum  advanced,  and  interest. 

[401.]  Sir  E.  Suffden  {v)  treats  the  case  ^^  as  an  authority.   Sir  E.  Sugden 

"  that  where  a  power  is  authorized  to  be  executed  in  a  contingent  XraveL 

"  event,  it  may  be  executed  before  the  happening  of  the  contin* 

"  gency."     This  and  other  cases  may  tend  that  way,  but  there 

must  be  many  exceptions,  and  in  the  particular  case  there  were 

several  peculiarities.    Sir  E.  Sugden  continues,  "  the  words  of  the 

''  power  seemed  to  make  the  happening  of  the  contingency  a 

"  precedent  condition ;"  that  is,  it  seems,  "  the  contingency"  of 

the  wife  surviving,  or  one  of  the  contingencies ;  for  Sir  E.  Siigden 

observes,  *^  it  was  of  necessity  that  she  should  be  allowed  to  exe- 

"  cute  the  power  after  the  death  of  her  husband,  although  there 

*^was  issue,  but  no  such  necessity  eidsted  during  his  life:"  in 

strictness,  however,  there  was  no  such  necessity,  and  it  would  be 

difficult,  it  seems,  thus  to  divide  the  contingencies.     There  are 

various  grounds,  and,  it  may  be  thought,  strong  ones,  in  support  of 

the  judgment;  as,  not  to  mention  others,  first,  the  reservation  in 

similar  words  of  the  other  power,  which,  according  to  the  natural 

meaning  of  the  expressions  used,  must  have  been  exerciseable 

immediately;   of  this  power  Sir  E,  Sugden  takes  no  notice:  se- 

candlg,  the  words,  "  at  any  time  or  times  during  her  natural  life  :'* 

and  thirdly,  the  words   "  or  any  writing,  purporting"  to  be  her 

will,  &c,  which  words,  as  commonly  used,  more  particularly 

point  to  the  execution  of  a  power  by  a  feme  covert.     It  is  true,  as 

to  this  latter  ground,  that  the  power  was  in  fact  executed  by  a 

"  deed,"  which,  in  strictness,  a  feme  covert  cannot  make  (486);  but 

it  would  be  difficult  to  hold  that  she  could,  during  the  coverture, 

execute  the  power  by  will,  and  not  by  an  act  inter  vivos.     It  may 


(i;)  271. 

[401] 
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CHAP.  VI.  be  proper  to  notice,  that  Sir  E.  Sugden  2X  first  cites  the  case,  as  if 
^^^'  '•  it  were  a  power  "  to  a  married  woman,  in  case  of  the  death  of  her 
^'  husband  in  her  life-time,"  without  noticing  the  other  contin- 
gency. Such  a  case,  without  other  circumstances,  might,  perhaps, 
especially  considering  the  relation  of  the  parties,  have  led  to  a 
very  different  determination  (512),  and  might  form  one  of  the 
excepted  cases  above  alluded  to. 

DaihifY.PuiUn.       [402.]  In  a  recent  case  (w?),  there  was  a  devise  to  the  use  of  a 

daughter  for  life  for  her  separate  use,  with  remainder  to  trutsees 
during  her  life,  to  preserve  contingent  remainders,  and  after  the 
decease  of  the  daughter,  to  the  use  of  her  son  and  his  heirs  and 
assigns  for  ever ;  and  if  the  son  should  die  without  issue  in  the 
life  time  of  the  daughter,  (which  happened,)  and  there  should  be 
any  other  issue  of  the  daughter  then  living,  (which  was  not  the 
case,)  then  to  the  iise  of  such  issue,  their  heirs  and  assigns  for 
ever,  as  tenants  in  conmion  if  more  than  one ;  but  in  case  the 
son  should  die  without  issue  in  the  life  time  of  the  daughter,  and 
there  should  be  no  other  issue  of  her  body  then  living,  (which 
was  the  case,)  then  to  the  use  of  such  person  or  persons,  &c., 
^^  as  his  said  daughter  Sarah^  notwithstanding  her  coverture,  or 
"  whether  she  should  be  covert  or  sole,  by  any  deed  or  deeds,  or 
^'  by  her  wiU  in  writing,"  &c.,  should  appoint;  and  in  default  of 
an  appointment,  to  the  use  of  the  testator's  right  heirs;  and  it  was 
held  that  an  appointment  to  a  purchaser  during  the  life  of  the  sen 
was  good.  Against  this  view,  one  argument  urged  was  the 
omission  in  the  power  of  the  words,  ^^at  any  time  or  times 
^'  hereafter."  It  does  not  appear  that  the  daughter  was  the 
testator's  heir. 

[403.]  In  Alhanj/s  case  (3137),  where  a  power  of  revocation, 
&C.,  was  reserved  to  a  settlor,  in  ttie  event  of  another  dying 
without  issue  in  his  life  time,  it  appears  to  have  been  expressly 
provided,  that  the  power  was  to  be  exercised  only  after  the 
event  occurred. 


{w)  Dalhy  \\  Pullen,  2  Bing.  144,  9   Moo.   .^00;   see    D'OyUy  v.  the 

AtL  Gen,  (718). 

[403] 
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[404.]  Cases  sometimes  occur  of  a  much  more  simple  charac-      chap.  vi. 
ter ;  as  for  instance,  after  a  joint  power  of  appointment  reserved        ^^^-  '- 
to  a  father  and  son  on  their  suffering  a  recovery,  a  separate  power  Power  vested  in 
of  appointment  is  reserved  to  the  son  if  he  survive  the  father.   yjj°\|g  {kthcT" 
The  intention  in  such  cases  is,  that  the  son  shoidd  not  exercise 
the  separate  power  until  after  his  father's  death,  when  only  he 
could  without  his  father's  concurrence  have  fully  aliened  the 
estate;  but  perhaps  unless  express  words  are,  as  is  commonly 
the  case,  used  to  confine  the  power,  it  might  be  difiicult  so  to 
limit  it. 

[405.]  The  reasons  in  favour  of  an  immediate  execution  of  a 
power,  are  in  general  much  stronger  where  the  event  (in  which 
alone  it  is  to  take  effect)  is  of  such  a  nature,  that  unless  an 
execution  be  at  once  authorized,  the  donee  may,  by  death,  be 
prevented  from  making  an  appointment,  although  the  particular 
event  may  happen  after  liis  death  (399). 

[406.]  In  a  case  like  Leiffh  v.  Winter  (x),  of  a  power  reserved 
by  a  father  to  revoke  an  estate  limited  to  a  son  if  he  married 
without  the  father's  consent,  it  might  perhaps  be  questionable 
whether  the  power  could  be  executed  till  the  marriage;  until 
then  the  father  could  scarcely  exercise  a  sound  judgment.  Such 
a  power  would  perhaps  be  construed  with  strictness  (356);  and 
it  might  admit  of  argument  whether  the  revocation  must  not  be 
made  within  a  reasonable  time,  or  whether  there  might  not  be 
a  waver  of  the  execution  (435). 


'0 

[407]  In  connexion  with  these  cases,  we  may  notice  Holt  v. 
Burleigh  (y),  though  the  discussion  there  was  as  to  the  event  in 
which  the  power  was  to  take  effect  at  all,  rather  than  as  to  the 
particular  period  when  it  was  to  be  executed.— In  that  case, 


ir)  W.  Jo.  411.  t      (//)  2  Vern.  652,  P.  in  C.  293, 

[407] 
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CHAP.  VI.  according  to  Vem.  an  estate  was  settled  on  the  husband  and  wife 
^^^-  '•  for  life,  with  remainder  to  their  issue,  (it  is  presumed  in  tail,) 
with  remainder  to  the  right  heirs  of  the  husband,  with  a  pro- 
viso that  in  case  the  wife  should  survive  the  husband,  ^^  they 
^^  not  having  issue  between  them  lawfully  begotten,''  ttien  the 
wife  might  revoke  the  former,  and  limit  new  uses.  In  the  pro- 
viso in  Prec.  in  Ch.j  tlie  words  are,  "  not  having  issue,  or  without 
"  issue  of  their  two  bodies  lawfully  begotten  between  them;" 
and  the  power  otherwise  varies. — The  wife  survived,  and  the 
only  son  died  without  issue  after  his  father's  death,  and  during 
her  life;  she  then  exercised  the  power,  and  the  appointment 
was  held  good. — The  point  contended  for  was,  that  the  birth  of 
a  child,  or  at  least  its  existence  at  the  father's  death,  prevented 
the  power  ever  arising ;  and  the  Chancettor^s  expressions  possibly 
may  be  thought  to  leave  it  in  some  doubt  what  would  have  been 
the  residt  had  the  child  survived  the  mother.  But,  admitting 
the  limitations  to  the  children  to  have  been  in  tail,  the  natural 
construction  of  the  power,  having  regard  to  the  legal  meaning 
which  the  Chancellor  adverted  to,  "  of  dying  without  issue," 
perhaps  was  to  enable  the  wife,  in  the  event  of  her  surviving  her 
husband,  to  supersede  the  ultimate  limitation  to  him,  without 
regard  to  the  period  when  the  issue  should  fail,  just  as  if  prior  to 
such  limitation,  a  power  of  disposition,  subject  to  the  preceding 
limitations,  had  been  inserted  (z).  It  was  unnecessary  to  decide 
this  point,  or  at  what  particular  period  the  power  could  have 
been  first  exercised. 

tuHiuyfiur^       ^"^^'^  ^^  ^-  ^^^^  ^  the  first  edition  of  his  work  (a),  after 
leigh,  stating  that  "  sometimes  a  power  is  given  to  a  person  on  de&ult 

'^  or  failure  of  his  issue,  and  it  becomes  doubtful  at  what  time  the 
"  issue  must  fail,  in  order  to  give  effect  to  the  power ; "  and  after 
citing  the  above  case  of  Holt  v.  Burleigh^  and  also  Doe  v.  Denny 
(1263),  as  the  case  of  a  power  in  "  a  strict  settlement,"  adds — 


{z)  See  Lee  v.  Vincent,  Cro.  Eliz.   i  v.  Price^  Sug.  appx.  702 ;  see  WUUi 


26,  and  other  books  (655);  Bp.  of 
Oxon  V.  Leighton  (1403)  ;  Champney 
V,  Cftamptey,  10  Mod.  314;  ManseU 


V.  SJwrral,  1  Atk.  474. 
(a)  218. 
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^'  the  cases  therefore  seem  to  establish  this  rule :  that  the  power  chap.  vi. 
*'  will  take  effect,  if  there  should  be  no  issue  living  at  the  decease  ^^^'  '• 
"  of  the  parent  to  whom  the  power  is  given."  The  latter  pas- 
sage is  omitted  in  the  subsequent  editions,  and  the  citation  of 
Dae  V.  Denny  corrected:  the  two  cases  seem  to  be  perfectly 
distinct,  as  will  clearly  appear  on  a  reference  to  the  last  case, 
and  unquestionably  they  establish  no  such  rule. 

[409.]  In  many  cases,  if  the  words  "  without  issue,"  &c.,  could 
not  be  confined,  the  power  would  be  void  as  too  remote  (321). 

[410.]  And  here  we  may  notice  a  point  that  occurs  on  fines  Powers  under 

.  .  -  ^  ,  unperfected  re- 

and  recoveries.  Sometmies,  before  a  tine  or  recovery  is  com-  coverieR,  &c. 
pleted  (5),  an  appointment  is  wished  to  be  executed  under  a 
power,  contained  in  the  deed  to  lead  the  uses  of  the  fine  or 
recovery;  there  would  seem  to  be  no  objection  to  this,  provided 
diere  be  nothing  peculiar  in  the  phraseology  of  the  deed.  Of 
course,  until  the  fine  or  recovery  shall  be  completed,  the  ap- 
pointee will  not  gain  the  use ;  but,  on  such  completion,  it  seems 
that  he  will  without  the  necessity  of  any  further  appointment 
It  £^pears  to  be  simply  a  question  of  construction,  and  not  to 
involve  any  questi6n  of  extinguishment,  even  where  the  donee 
of  Uie  power  concurs  in  the  fine  or  recovery;  if  the  words  "at 
**  any  time  or  times  hereafter "  are  found  in  the  power,  perhaps 
in  no  case  could  there  be  any  doubt 

[411.]  We  may  also  notice  a  point  appearing  in  Macleroth  v.  Powers  under 
Bacon  (c).  A  testator,  in  his  life  time,  communicated  to  a  trustee  living  testator. 
of  his  will,  an  intended  disposition  in  favour  of  the  trustee's 
daughter,  subject  to  die  trustee's  appointment,  in  order  that  the 
trustee  might  leave  directions  on  the  subject,  even  although  he 
lAould  die  in  the  testator's  life  time.  The  trustee  survived  the 
original  testator,  having,  however,  in  the  latter's  life  time,  made 
dispositions  by  his  will;  but  these  dispositions  became,  at  all 
events,  nugatory,  by  the  revocation  of  the  will  containing  them, 


(Jb)  See  Lane  v.  Wilkins,  10  East,  I      (ej  5  Ves.  159;    see  Scammell  v, 
241.  I  lFt7*tn«ow,  2  East,  551. 

[411] 
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CHAP.  VI.       SO  that  it  was  unnecessary  to  decide  what  would  otherwise  have 
*^^'  '•        been  the  effect  of  such  an  appointment. 


[412.]  In  the  above  cases  in  general,  though  the  powers  have 

depended,  as  to  their  taking  effect  at  least,  upon  the  happening  of 

contingent  events,  they  have  been  vested  in  persons,  certain  and 

ascertained;   where,  on  the  contrary,  a  power  is  given  to  be 

Powers  limited    executed  by  Several  persons,  or  the  survivors  or  survivor  (677) 

to  the  survivor     Qf  them,  or  merely  by  the  survivors  or  survivor  of  several  persons, 

of  several  per-  i  i  •  i  i 

sobs.  it  seems  clear,  speakmg  generally  (2593),  that  the  survivors  or 

survivor  cannot  execute  the  power,  until  they  have  become  such. 
The  words,  in  the  absence  of  expressions  of  contrary  import, 
appear  not  only  to  fix  the  parties  who  are  to  execute  the  power, 
but  the  particular  period  when  tlie  appointment  is  to  be  made. 
Even  in  the  case  of  a  general  power,  and  that  not  limited  to  the 
survivor  of  a  husband  and  wife,  where  the  relation  of  the  parties 
to  each  other  may  operate,  the  construction  has  prevailed,  though 
the  appointment  has  been  by  will, 

[413.]  In  M'Adam  v.  Logan  (rf),  a  sum  of  money  was  settled 
on  a  husband  and  wife  successively  for  life,  and  after  the  decease 
of  the  survivor,  for  such  children  "  as  the  survivor "  should 
appoint,  without  any  joint  power  being  reserved,  according  to  the 
more  usual  course;  a  joint  appointment  was  executed,  and  the 
husband  afterwards  survived,  but  made  no  new  appointment,  and 
the  joint  appointment  was  held  bad. 

Sir  E.  Sueden         C^^^O  Sir  E.  Suffden,  in  the^r*^  (e)  and  second  (f)  editions  of 
on  M*Adam  v.    hig  work,  disputed  the  authority  of  this  case,  but  in  the  third  (y) 

and  fourth  (h)  editions,  it  is  cited  without  disapprobation.  It  is 
apprehended  that  the  decision  is  perfectly  correct,  and  accords 
witli  the  real  meaning  of  the  parties ;  it  is  of  course  simply  a 


(d)  3  B.  C.  C.  310. 

(9)  272. 

(«)  216. 

(A)  275. 

(/)  263. 
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question  of  construction,  what  the  parties  mean  by  the  word  chap.  ti. 
"survivor;"  the  natural  meaning  seems  to  be,  that  the  power  *^<^-  ^• 
shall  be  executed  by  the  surviving  parent,  when  such  parent  has 
become  such,  so  as  to  have  the  full  and  uncontrouled  discretion. 
Sir  E.  Suffden's  remarks  were  founded  on  the  case  of  Sclater  v. 
Travel  (400),  but  that  case  was,  as  we  have  seen,  of  a  very 
different  description.  Sir  E.  Sugden  seems  to  have  assumed 
"  that  the  power  may  be  executed  by  each  separately,  in  the  life 
^'  time  of  the  other, "  and  that,  therefore,  a  joint  appointment 
should  be  considered  as  the  separate  appointment  of  the  one 
surviving ;  this  indeed  might  be  a  natural  conclusion,  but  it  is 
clear  that  a  separate  appointment  could  not  be  made. 

[415.]  A  similar  point  seems  to  have  been  involved  in  Macar^ 
mckv,BuUer  (i)  on  a  general  power,  before  l^or A  Kenyan.  There 
a  sum  of  money  was  settled  on  a  husband  and  wife  successively 
for  life,  and  then  ^^  as  such  survivor"  should  appoint;  a  joint 
appointment  was  made  for  the  benefit  of  the  husband,  and  on 
the  wife's  examination,  the  fund  was  transferred  to  him.  The 
authority  of  this  case  has  been  denied  (A),  but  it  seems  not  with 
reference  to  the  appointment,  but  to  the  wife's  passing  her  rever- 
sionary life  interest  under  an  examination  by  analogy  to  a  fine. 
It  does  not  appear  who  was  to  take  in  default  of  an  appointment 
It  would  seem  that  the  appointment  was  altogether  void,  and  that 
whatever  the  husband  could  do,  the  wife  could  not  release,  or 
defeazance  the  power  (3152). 

[416.]  The  recent  case  of  Doe  d.  Colkinv,  Tomkinson  (/)  arose 
CD  a  will,  ^^  that  all  my  real  and  personal  estate  be  left  equally  to 
"  my"  two  sisters,  "  or  to  the  survivor  of  them;  and  to  be  dis- 
*'  posed  of  by  her,  the  survivor,  as  she  may  by  will  devise ;"  and 
the  Court,  without  deciding  whether  a  joint  tenancy,  or  a  con- 
tingent remainder  in  fee,  or  a  power  to  the  survivor  was  created, 
held  that  there  was  not  a  tenancy  in  common ;  and  that  in  any  of 


{i)  1  Cox,  357 ;  see  S.  C.  also  cited 
in  the  two  next  cases. 

(k)  Sperling  ,Y.  Rochfort^  8  Ves. 
170;  Richards  t.  Chambers,  10  Ves. 


583. 

(0  2  M.  &  S.  165 ;   see  Adney  t. 
Field,  Arab.  654. 

[416] 
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CHAP.  VI.  the  other  cases  the  survivor  could  not  dispose  of  the  property  by 
^^^*  '•  a  will  made  before  the  survivor  became  such.  And  as  to  the  case 
of  Sclater  v.  Travel  (400),  it  was  laid  down  that  ^^  the  distinction 
^^  between  that  case  and  the  present,  is,  that  there  the  power 
^'  was  given  to  a  designated  person  to  be  executed  upon  a  con- 
'*  tingency ;  here  it  is  given  to  a  contingent  person  ;**  other 
differences  might  have  been  noticed. 


3. — Powers  to  be  exercised  by  Parties  when  in  Possession^ 
A«  to  the  mean-       [417.]  Where  estates  are  settied  on  various  tenants  for  life  m 

ing  of  the  word  ,  -  i  i      •      i         i  <■  i 

"  poisesaioD."    succession,  powcrs  are  frequently  authorized  to  be  executed  by 

the  tenants  for  life,  as  and  when  they  shall  be  in  possession  (1423) 
of  the  estates,  or  intitled  to  the  rents ;  the  meaning  being  that 
as  each  tenant  for  life  becomes  beneficially  intitied,  he  may 
execute  the  powers.  In  many  cases  there  may  be  precedent 
terms  of  years  vested  in  trustees  for  securing  pin  money,  join* 
tures,  &c.,  which  may  intitle  the  trustees  at  law  to  the  actual 
occupation  and  perception  of  the  rents,  or  the  actual  freehold 
may  be  outstanding  under  leases  for  lives;  but  these  circum- 
stances may  be  no  bar  to  the  exercise  of  the  powers :  as  to  the 
terms  of  years,  if  the  donee  of  the  power  could,  by  virtue  of  the 
limitations,  have  no  beneficial  interest  under  the  terms,  a  differ- 
ence might  arise  (m). 

[418.]  Every  case  must  depend  on  its  own  circumstances. 
The  word  "  possession"  is  said  emphatically  to  denote  the  free- 
hold (n),  but  in  construing  clauses  of  this  nature,  we  cannot  be 
confined  to  any  technical  meaning  of  the  word.  Sometimes  the 
words  ''  actual  freehold  in  possession"  are  used;  at  other  times 
the  words  '^  as  each  party  shall  become  tenant  for  life  in  pos- 
session," &c. :  in  Foot  v.  Harriot  (421),  we  find  the  expression 
shall  be  or  ouffht  to  be  in  the  possession ;  sometimes  (o)  the 


(m)  See   in    Sidney  v.   Shelii/y   19 
Ves.  352,  Cooper,  206. 


(n)  2  Blac.  Com.  144. 
(o)  Orby  v.  Mohun  (2321). 

[418] 
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parties  have  an  estate  only  for  ninety-nine  years,  if  they  so       ghap.  vi. 
long  live.  *ec.  i. 

[419.]  In  Ren  d.  Hall  v.  Btdhdey  (/;),  where,  however,  the 
limitationB  and  words  of  the  power  are  but  imperfectly  stated, 
Lord  Mansfield  appears  to  have  considered  that  the  word  did 
not  mean  actual  occupation,  but  the  being  intitled  to  the  rents. 

« 

[4^0.]  There  was  some  discussion  on  the  point  in  a  more 
modem  case  (9),  where  it  was  argued  that  the  circumstance  of  a 
power  of  leasing  being  given  to  a  party,  to  be  exercised  ^'  when 
'^  in  the  actual  possession,"  showed  that  reversionary  leases  could 
not  be  granted ;  that,  however,  must  depend  upon  circiunstances 
(2212). 

[421.]  Not  unfrequently  in  wills  (r)  the  limitations  commence   Limitations 

.  1        ,  1  .  .  1  1  preceded  by  a 

With  a  term  vested  m  trustees  to  raise  money  by  sale,  mortgage,  tenn  to  raise 

or  out  of  the  rents  to  pay  debts ;  and  subject  thereto,  the  estate  is  ^Jul^"""^' 

settled  on  several  tenants  for  life  and  their  issue  in  succession,  in 

strict  settlement,  with  powers  to  be  executed  by  them  or  with 

their  consent,  when  they  are  in  possession ;  as  perhaps  powers  of 

jointuring,  portioning,  leasing  at  rack  rent,  or  at  the  ancient  rent 

on  fines  («),  sale  and  exchange,  &c., — powers  indeed  of  very 

different  effects,   especially  with  reference  to  the  point  under 

consideration.     On  powers  so  circumstanced  questions  may  arise 

either  at  law  or  in  equity,  whether  they  can  be  executed  during 

the  continuance  of  the  trusts  of  the  term,  even  before  an  actual 

sale,  mortgage,  or  disposition  shall  have  been  made  under  such 

trusts;  and  if  so,  whether  the  term  will  be  overreached.    These 

cases  present  a  good  deal  of  difficulty,  and  differences  may  arise 

having  regard  to  the  nature  of  the  powers  and  the  particular 

expressions  of  the  instrument  creating  them ;  it  is  impossible  to 


(p)  1  Doug.  291 ;  see  (3164). 
{q)  Roe  d.  Brwu  v.  Prtieonx,  10 
East  164. 
(r)  See  Fletcher  v.  HoghUm^  5  Ves. 
VOL.  I.  M  [421] 


550. 

(«)  See  Foot  ▼.  Marriott  Vin;  "  Au- 
thority," 429,  pi.  9. 
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CHAP.  VI.       lay  down  any  general  rule.     When  there  is  only  one  tenant  for 

SEC.  I.        life^  the  words  "  when  in  possession,"  if  used,  may  show  the 

meaning  more  clearly.    So,  much  may  depend  upon  the  nature 

of  the  trusts  of  the   term,   or  upon   what  has  been   effected 

under  it  (1417). 

[422.]  Where  powers  are  limited  to  be  exercised  when  parties 
are  in  possession,  though  they  may  not  be  so  inseparably  annexed 
to  the  estate  while  in  the  possession  of  the  tenant  for  life,  as  not, 
under  any  circumstances,  to  be  exerciseable  if  he  parts  with  the 
possession  (3164), — still  in  many  cases  it  seems  if  his  estate  were 
determined  by  forfeiture,  and  perhaps  surrender  (425),  the  power 
could  not  be  exercised,  since  otherwise,  under  some  circumstances 
at  least,  the  power  might  at  one  and  the  same  time  be  vested  in 
different  tenants  for  life. 


As  to  the  acce-  [423.]  It  may  here  be  proper  to  notice  a  point  referred  to 
surrender  o?  the  ^Y  ^^'  Butler  (t)j  and  mentioned  by  other  writers  («),  namely, 
period  of  exer-  ^Jiere  a  power  to  jointui'e,  or  to  charc^e  with  portions  is  limited 

cising  a  power.  ^  ,  . 

to  a  party  to  be  exercised,  when  he  shall  be  in  possession  of  the 
estate,  whether,  if  the  prior  life  estates  be  surrendered  to  him, 
he  can  exercise  the  power. 

[424.]  Mr.  Butler  appears  to  consider  that  the  donee  can 
exercise  the  power  where  there  is  an  actual  surrender  (v) ;  but 
that  where  by  reason  of  an  interposed  estate  to  trustees  to  pre- 
serve remainders,  the  conveyance  by  a  prior  tenant  for  life, 
cannot  operate  as  a  surrender,  the  donee  is  not  competent  to 
exercise  the  power;  suggesting  also,  that  whether  the  original 


(0  N.  to  Co.  Litt.  271»».  (VII.  2), 
inb  ed. 
(u)  Sug.  276 ;  Morley  &  Coote% 


Watk.  66,  n. ;  see  3  Pr.  Con. 452;  2 
Pr.  Ab.  265. 
(v)  See  in  Hill  t.  Brouffkiimt  hif. 

[424] 
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power  be  tliat  it  may  be  exercised  when  the  tenant  for  life  is       chap.  vi. 

in  possession  "  under  the  limitations,"  *  or  whether  the  latter        ^c.u 

words  are  omitted,  the  case  is  substantially  the  same.     Sir  E. 

Stiffden  on  the  other  hand  contends,  that  in  neither  case  can  the 

power  be  exercised,  considering  the  transaction  to  be  contrary  to 

the  settlor's  intention,  and  a  fraud  on  the  remainder  man ;  and 

that  the  power  can  be  exercised  only  oh  the  ^Meath"  of  the 

prior  tenant  for  life,  or  ^<  forfeiture "  of  his  life  estate.     He  adds 

afterwards  (tr),  that  ^^  a  lease  is  granted  previously  to  the  sur- 

'^  render  in  order  to  secure  the  profits  to  the  tenant  for  life  who 

*'  surrenders ;"  but  whether  he  means  to  confine  his  observations 

to  such  cases  is  left  in  some  doubt :    Mr.  Butler  says  nothing  of 

such  a  lease.     Mr.  Morley  and  Mr.  Coote  appear  rather  to  concur 

in  Sir  E.  Sugdetis  view. 

[425.]  It  is  apprehended  that  those  cases  where  a  term  is 
created  prior  to  the  surrender,  for  the  purpose  of  securing  the 
profits  to  the  prior  tenant  for  life,  may  be  laid  out  of  the  question ; 
it  would  as  it  seems  be  impossible  to  hold  in  such  a  case,  that  the 
second  tenant  for  life  is  in  possession  within  the  meaning  of  the 
power;  but  where  there  is  a  hcmA  fide  and  actual  surrender, 
putting  the  tenant  for  life  in  remainder  in  the  actual  possession 
of  the  estate,  just  as  if  the  prior  tenant  for  life  was  dead,  or  had 
forfeited  his  estate,  by  means  of  which  the  ^'  possession  of  the 
*^  ultimate  remainder  man  is  accelerated"  (or),  there  seems  great 
reason  to  think  that  the  power  can  be  exercised.  Sir  £•  Sugden 
does  not  confine  the  case  to  that  of  the  "death"  of  the  prior 
tenant  for  life,  but  considers  that  on  the  "  forfeiture"  of  the  prior 


(w)  278 ;  and  see  Morley  &  Coote's 
note,  9up, 


(«)  Sag.  277. 


*  The  meaning  of  these  words  may  depend  on  circumstances  (312).  As  to 
pecsons  coming  in  under  the  exercise  of  powers  in  a  settlement,  such  persons 
may,  perhaps,  speaking  generally,  be  said  to  come  in  under  the  limitations. 
Upon  general  cases,  see  Tayleur  y.  Dickefuon,  Russ.  521 ;  Hill  v,  Broughtouy 
3  B.  C.  C.  180 ;  see  also  The  Earl  of  Radnor  r.  Shafto,  1 1  Ves.  448  ;  and  Butl. 
n.  to  Co.  Litt.  327».  IT.  1. 

M  2  [425] 
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CBAP.  VI.      life  estate  the  power  could  be  exercised ;  it  does  not  seem  easjr 

^^^'  '•        to  distinguish  the  cases  of  forfeiture  and  surrender  (422).     Even 

in  the  case  of  a  forfeiture  it  seems  an  outstanding  interest,  or  at 

least  some  outstanding  interests,  might  prevent  the  exercise  of 

the  power. 

Ai  to  an  equit-      [426.]  Admitting  that  the  case  of  an  actual  surrender  would 

be  sufficient,  it  perhaps  would  be  difficult  to  contend  that  where 
trustees  for  preserving  remainders  have  an  interposed  estate, 
and  they  are  unwilling,  or  cannot  be  advised  or  compelled  to 
concur,  the  arrangement  could  be  effected,  although  an  agree- 
ment should  be  made  that  the  transaction  should  in  equity  amount 
to  an  actual  surrender,  so  as  to  accelerate  the  remainders. 

[427.]  The  point  generally  arises  on  powers  to  jointure  and 
portion,  since  as  to  powers  to  lease,  sell,  exchange,  &c.,  there 
can  in  general  be  no  particular  object  to  be  answered  by  an  acce- 
leration of  one  estate,  with  a  view  to  the  exercise  of  those  powers. 
So,  the  point  generally  arises  under  the  circumstances  before 
mentioned,  though  it  might  occur  in  a  different  manner. 

[428,]  Where  a  leasing  or  other  power  is  given  to  be  exer- 
cised by  the  first  tenant  for  life,  ^^during  his  life,  and  after  his 
"  decease  "  to  the  second  tenant  for  life  "  during  his  life," — ^it 
might  be  difficult  perhaps,  at  least  for  all  purposes,  to  construe 
the  words  as  meaning  the  same  as  the  words  ^^  when  they  shall 
*.*  severally  be  in  possession,"  &c. 

[429.]  In  Coxe  v.  Day  (y),  an  estate  was  limited  to  the  use  of 
a  man  for  life,  with  remainder  (without  any  mesne  estate,  at  least 
according  to  the  report)  to  the  use  of  another  for  life,  with  a  pro- 
viso that  it  should  be  lawful  for  the  said  (first  tenant  for  life) 
^  during  his  life,  and  after  his  decease  "  for  the  said  (second 
tenant  for  life)  ^^  during  lus  life,"  to  lease,  &c.  The  first  tenant 
for  life  conveyed  to  the  second  tenant  for  life  his  life  estate  under 
a  rent  with  a  condition  of  reentry  quousque  to  secure  it,  and  the 


(y)  13  East.  118  ;  see  (2345). 
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second  tenant  for  life  then  made  a  lease.  The  only  argument  chap.  vi. 
urged  in  favour  of  the  lease  was,  that  the  first  tenant  for  life  s^c.  i. 
could  delegate  the  power;  that  the  second  tenant  for  life  was  his 
assign,  and  as  such  could  execute  the  power  (723) ;  it  was  not 
contended  that  the  power  limited  to  the  second  tenant  for  life 
was  in  operation;  indeed  had  the  power  been  to  be  exercised 
when  the  tenants  for  life  were  respectively  in  possession,  it  might 
have  been  di£Bcult  to  maintain  this.  The  lease  was  held  to  be  void. 

[430.]  To  meet  the  di£Bculties  noticed  by  Mr.  Butler^  powers  As  to  provisions 
to  jointure  and  to  charge  with  portions  are  now  frequently  be  executed "be^ 
authorized  to  be  exercised  either  before  or  after  a  tenant  for  life  v1?f  ?°"^  ** 

in.possettion. 

comes  into  possession;  without  prejudice,  however,  to  prior  es- 
tates for  life,  and  the  powers  to  be  exercised  by  prior  tenants  for 
life;  and  sometimes  with  a  qualification  that  the  exercise  shall 
not  take  effect  unless  the  tenant  for  life,  or  at  least  his  inheri- 
table issue,  should  actually  come  into  possession,  or  with  other 
qualifications.  These  provisions  require  much  consideration  and 
care,  and  must  vary  according  to  the  particular  circumstances ; 
where  the  execution  of  the  power  is  not  to  tcike  effect  unless  the 
tenant  for  life  himself  should  come  into  possession,  it  may,  in 
most  cases,  be  of  less  importance  whether  he  should  be  autho- 
rized to  exercise  the  power  previously  or  not 


4. — MifcelloTieous  Casesy  involving  the  question  whether  Powers^ 
as  to  their  Execution^  are  confined  to  particular  Periods. 

[431.]  When  the  time  has  arrived  for  the  execution  of  a 
power,  it  seems,  that  in  general,  unless  the  donee  be  confined 
within  certain  limits  (2540)  (323b),  he  may  execute  it  at  any 
time ;  and  that  although  the  power  be  of  such  a  nature  as  that 
it  is  his  duty  forthwith  to  execute  it,  the  power  will  still  remain 
in  force,  notwithstanding  he  postpones  the  execution. 

[432.]  Thus,  according  to  Lord  Coke  (z),  though  it  may  be 


{z)  Co.  Litt.  236». 

[432] 
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CHAP  VI.      the  duty  of  an  executor  to  sell,  with  all  convenient  speed,  still 
^^^' '-        where  he  has  a  power,  and  the  power  is  unlimited,  he  is  not, 
in  law,  confined  in  point  of  time. 

[433.]  In  one  case  (a)  indeed,  under  a  devise  that  execu- 
tors should  make  leases  for  twenty-one  years — ^it  was  ai^ed 
not  only  that  they  could  not  make  leases  to  begin  at  a  day  to 
come  (2177),  but  that  if  they  did  not  make  the  leases  within  a 
convenient  time,  the  heir  should  enter  and  avoid  their  authority 
(148) ;  as  a  general  rule  this  certainly  could  not  be  relied  on. 

[434.]  In  Reresby  v.  Newlcmd  (749),  it  was  argued  that  a 
general  power  of  revocation  was  at  an  end  when  the  only  limit- 
ation to  be  overreached  was  a  term  for  raising  a  portion,  which, 
according  to  the  provisions  of  the  settlement,  had  become  vested; 
but  without  reference  to  other  circumstances,  the  argument  was 
held  unfounded. 

[435.]  And  in  the  Duke  of  Marlborough  v.  the  Earl  of  Godot- 
phin  (J),  where  there  was  a  power  or  direction,  "  on  the  birth"  of 
a  son,  to  convert  him  from  a  tenant  in  tsul  to  a  tenant  for  life,  the 
question  was  discussed  whether,  viewing  this  as  a  mere  power, 
the  power  could  be  executed  at  any  time ;  but  it  was  unnecessary 
to  determine  the  point  It  was  urged  that  the  trustees  had  waived 
the  execution  of  the  power  (406). 

[436].  What  words  will  operate  as  a  limitation  of  the  power 
within  certain  periods,  may,  in  many  cases,  be  questionable. 

[437.]  In  one  of  the  Year  Books  (c)  it  is  laid  down  by  Fineux^ 
C.  J.,  that  ^'  if  the  will  was  that  the  aforesaid  feoffees  should 
*'  alien  within  the  two  years  next  ensuing,  if  they  do  not  do  so 
''  they  cannot  do  it  afterwards,  but  the  heir  of  the  feoffor  shall 
'*  have  the  land  for  ever."  There  can  be  no  question  that  if  the 
intention  appear  that  a  power  shall  be  executed  within  a  limited 


(a)  3  Leon.  134,  in  the  Cos.  of  Sm- 
sex  and  Wroth, 


(6)  1  Eden,  404. 
(c)  Sug.  appx.  639. 
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period,  and  within  that  only,  the  intention  must  be  observed ;  but  chap.  vi. 
where,  as  in  the  principal  case,  the  power  would  at  this  day  be  '^^-  '• 
held  in  the  nature  of  a  trust  (195),  the  limitation  as  to  time  in  a 
direction  or  authority,  even  in  the  strictest  sense  at  law  a  power 
only,  would  probably  be  deemed  directory  only ;  at  least  a  Court 
would  endeavour  to  put  that  construction  on  the  provision;  so 
that  even  at  law  the  power  might  be  afterwards  executed. 

[438.]  In  Cole  v.  fVade(7l9)f  trustees  were  directed  to  divide 
a  residue  among  relations,  within  fifteen  years  after  the  decease 
of  the  testator;  it  was  unnecessary  to  determine  whether  th« 
power  of  the  trustees  would  have  remained  after  that  period* 

[439.]  And  here  we  may  refer  to  the  obscure  case  of  Harris 
V.  Graham  {d),  where  a  man  devised  land  to  his  wife  for  life, 
with  remainder  to  another  in  fee,  and,  by  a  codicil,  he  declared 
that  his  wife  '^  shall  have  power  six  months  before  her  death,  to 
<'  make  a  lease  thereof,  the  term  to  be  for  six  years ;''  and  it  was 
held,  as  it  seems,  that  it  was  sufficient  to  execute  the  power  at 
any  time  within  six  months  before  her  death,  whether  a  month, 
a  week,  a  day,  or  other  space.     It  does  not  appear  whether  any 
rent  was  to  be  reserved;  the  object  would  rather  seem  to  have 
been,  to  give  the  tenant  for  life  at  her  option,  a  short  conti- 
nuation of  her  interest.     It  would  of  course  have  been  for  the 
advantage  of  the  remainder  man,  that  the  tenant  for  life  should 
have  exercised  the  power  previously  to  the  six  months.    It  seems 
impossible  to  extract  from  the  case  the  general  rule  laid  down 
by  Sir  JB.  Sugden  (e),  that  "  if  a  power  be  given  to  a  person  to  Sir  E.  Sugd€n 
'^  make  a  lease,  &c.,  six  months,  or  any  other  given  time  before  Gratutm. 
*'  his  death,  the  power  may  be  executed  at  any  time,  although 
<^  it  be  not  six  months  before  his  death ;"  cases  may  be  supposed 
where  the  clear  intention  may  be,  that  the  act  shall  be  void 
unless,  as  a  test  of  capacity  or  for  other  reasons,  the  party  live 
six  months  afterwards. 


(d)  Vin.  "  Authority,"  419,  pi.  12 ;  I       («?)  271. 

"  Ptools,"  202,  pi.  6.  from  Ro.  Ab. 

[439] 


168  TIME   WHEN    POWERS   MAY   BE   EXECUTED. 


CHAP.  VI. 
SEC.  I. 


5. — Repeated  Executions  of  Powers, 

m 

[440.]  Having  considered  at  what  particular  period  a  power 
may  be  executed,  we  may  now  enter  into  the  question,  how  &r 
powers  jnust  be  executed  at  one  and  the  same  time,  or  may  admit 

Distinctions.       of  repeated  executions.     Successive  executions  may  be  regarded 

ill  various  views:  they  may  relate  to  the  same  property,  and  the 
same  estate  or  interest,  or  the  same  property,  but  a  different 
estate  or  interest ;  or  they  may  severally  relate  to  different  par* 
eels  of  the  same  property,  and  the  same  or  different  estates  or 
interests.     In  discussing  the  subject,  we  must  bear  in  mind  the 

Different  kinds  different  kinds  of  powers,  as  powers  to  jointure,  powers  to  portion, 

powers  to  lease,  powers  to  sell,  exchange,  enfranchise,  or  partition, 
other  powers  of  appointment— and  those  either  general  or  limited 
to  the  objects — ^powers  of  revocation,  &c ;  it  is  obvious  that  these 
powers  present  various  distinctions  with  reference  to  the  subject 
under  consideration.  Speaking  generally,  some  powers  do  not 
admit  of  successive  executions  with  relation  to  the  same  particular 
property :  as  for  example  those  powers  of  sale  which  require  the 
fee  or  whole  interest  to  be  at  once  disposed  of,  though  such  powers 
•may  admit  of  repeated  executions  in  distinct  parcels.  Powers  to 
jointure  on  the  other  hand  admit  of  repeated  executions,  and  that 
on  each  occasion  to  their  fidl  extent  in  favour  of  several  wives, 
though  ultimately  one  or  more  of  the  appointments  may  be 
nugatory ;  so  powers  to  lease  may  be  repeatedly  exercised  to  their 
full  extent  Again,  common  powers  of  appointment  or  of  revoca- 
tion admit  of  repeated  executions  as  to  different  parcels  or  different 
estates  or  interests,  or  both  together.  Besides  having  regard  to 
the  nature  of  the  power  in  any  particular  case,  we  must  not  lose 

Langtiageof       sight  of  the  language  of  the  instrument  creating  it;  the  words 

the  instrument    ^^  ^^  ^^^  ^^^^  ^^  times^^  &c,  **  deed  or  deeds^  instrument  or  inOru- 

"  ments"  &c.,  "  part  or  partSj* "  estate  or  estates^'*  Sac  (280),  and, 
as  to  some  powers,  the  clause  introducing  the  limitation  in  default 
of  appointment,  &c.,  will  frequently  aid  the  construction.  In 
many  of  the  cases  none  of  these  words  are  found;  in  others  they 
are  found  in  the  singular  number.     Perhaps,  as  a  general  rule,  it 

[440] 
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may  be  laid  down  that  in  all  cases,  powers  admit  of  repeated       chap.  vi. 
executions  as  to  the  parcels  or  estates,  unless  from  the  nature        *^^  '• 
or  words  of  the  power,  or  other  circumstances,  a  contrary  inten* 
tion  is  to  be  inferred  (1944). 

[441.]  Afier  these  introductory  remarks,  we  may  shortly  notice  The  authorities, 
the  general  cases,  observing  that  those  on  jointuring  (1940)  and 
leasing  (2097)  powers  are  noticed  elsewhere,  and  that  the  limita- 
tion of  partial  estates  will  be  discussed  when  we  enter  into  the 
question  what  interests  may  be  appointed,  (ee). 

[442.]  In  Sir  Richard  Le^s  case  (f)^  under  a  proviso  that  if  Powers  of  reto- 
the  settlor  should  be  minded  to  alter  "  any  of  the  uses  aforesaid,"  ^***^"'' 
to  the  intent  to  alien  or  sell  "  any  part  or  parcel"  of  the  premises, 
and  declare  his  intent,  &c.,  then  the  conveyance  of  *'  such  part 
^*or  parcel"  should  be  to  his  use,  &c, — it  was  held  that  the 
power  might  be  exercised  at  different  times  over  different  parcels, 
and,  it  would  seem,  ultimately  over  the  whole  lands. 

[443.]  JHgg^s  case  {g)  was  not  very  dissimilar  (A),  and  the 
like  doctrine  was  held ;  the  words  ^^  at  any  time,"  which  occurred 
there,  were  considered  to  mean  '^  from  time  to  time,"  and  the 
case  was  compared  to  a  power  reserved  in  a  lease  to  the  lessor, 
"  at  any  time"  to  cut  timber.  Throughout  the  power  in 
Digg^s  case,  the  words,  taken  literally,  pointed  father  to  a 
single  execution. 

[444.]  We  find  Lord  Coke  {%)  laying  down  the  law  in  con- 
formity to  these  cases,  distinguishing,  in  this  respect,  powers  of 
revocation  from  conditions  (3212). 

[445.]  So  a  power  of  sale,  generally  limited,  may  be  executed  Powers  of  sale. 


(ee)  (1213)  (1260)  (1982)  (214^),  &c. 
&c. 

(/)  1  And.  e7\  and  see  S.  C.  cited 
in  D%gge^9  case  (443);  see  Snapey. 
TwUm  (3220). 


(g)  1  Rep.  173%    Moo.  605;  see 
Scrope^s  case,  10  Rep.  143i>. 

(A)  And  see  Crosf  v.  Fawtenditch 
(63). 

(»)  Co.  Litt.  237«. 

[445] 


170  TIME   WHEN   POWERS   MAY   BE   EXECUTED. 

CHAP.  VI.      at  different  times;  that  is,  the  land  may  be  sold  in  parts, 


SEC.  !• 


in  entire  parcels  (A). 


Powers  of  ap.       [446.]  And  as  to  general  powers  of  appointment,  the  point  is 

perfectly  clear,  either  as  to  different  parcels  of  land  (Z)  or  pro* 
perty,  or  different  estates  or  interests  (m) :  indeed,  it  cannot  be 
necessary  to  cite  authorities  upon  a  matter  so  obvious* 

Limited  powers.       [447.]  As  to  limited  powers  to  be  exercised  among  children, 

or  other  objects,  and  that  whether  they  authorize  an  exclusive 
appointment  or  not,  we  find  from  a  variety  of  cases,  differing, 
indeed,  in  some  respects  in  their  language,  but  proceeding,  it 
seems,  on  general  principles — and  to  which  cases  many  others 
might  be  added — that  they  may  be  executed  from  time  to  time, 
and  partly  by  one  kind  of  instrument  and  partly  by  another,  and 
so  as  that  the  original  appointments  may  be  partial  as  to  the 
objects,  property,  or  interests,  provided  that  ultimately  the  terms 
of  the  power,  having  regard  to  the  limitations  if  any,  either 
express  or  implied,  in  default  of  appointment,  be  duly  com- 
plied with  (n). 

Particular  [448.]  And    here  we    may   notice    two   or   three  particular 

cases. — In  one  of  KebWs  unintelligible  cases  (o),  it  seems  to  have 
been  held  that  the  words  ^^by  her  sole  only  and  single  act  and 
^'  deed  sealed,"  used  with  reference  to  Kfeme  covert^  meant  merely 
to  dispense  with  her  husband's  concurrence. 

[449.]  It  seems  left  in  doubt  at  least,  by  Brown  v.  Nisbett  {p\ 
whether,  under  a  trust  to  raise  ^^  such  sum  or  sums  of  money 
^^  not  exceeding  200Z."  for  two  daughters,  as  a  father  and  mother 


(A)  Co.  Litt  113*;  and  see  in  Digget 
case,  tup, ;  and  see  CholmondeUy  ?. 
PaxUmi^4l)\  and  see  (456). 

(/)  See  Bo9cammon  ▼.  Fowke  (772). 

(m)See^ot«yT.  Smiih,  1  Vem.61. 

(n)  Madduon  y.  Andrew^  1  Ves.  sen. 
67 ;  Duke  of  Marlborough  v.   Lord 


Godolphin^  2  Ves.  sen.  61  ;  WiUon  ▼. 
Piggoltj  2  Ves.  ju.  351 ;  see  2  Eden, 
36,  in  Simpton  v.  Paul. 

(o)  SumpUm  V.  Jennerj  2  Keb.26I. 

(p)  (2733) ;  and  see  Earl  of  Ta^- 
kerviUe  ?.  Coke  ^3125)  ;  Doe  d.  Mil- 
bourne  v.  Milboume,  2.  T.  R.  721 . 

[449] 
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should  ^^  by  any  writing"  attested,  &c.,  direct,  an  appointment  of 
a  less  sum  in  favour  of  both  daughters  could  be  afterwards 
increased ;  the  report  however  is  very  short,  and  it  is  not  clear 
that  the  question  arose ;  such  a  construction  seems  to  be  some- 
what strict. 


CHAP.VI. 
SEC.  I. 


[450.]  And  in  a  late  case  of  a  somewhat  different  kind  (q) 
before  Lord  Redesdak^  he  seems  to  have  been  of  opinion  that 
under  the  circumstances,  a  power  to  apportion  sums  raiseable  for 
portions  must  be  executed  at  one  time;  he  relied  in  part  on  the 
word  "deed"  not  "deeds"  being  used;  it  was  unnecessary 
however,  to  decide  the  point;  in  general,  as  will  be  found,  it  is 
conceived,  dear  from  the  authorities,  the  circumstance  referred  to 
would  not  occasion  any  difference. 

[451.]  We  may,  in  conclusion,  notice,  that,  speaking  gene-  As  to  a  new 
rally   (1170)  at  least,   where   a  party  professedly  executes  a  aheravoidap^ 
power,  and  the  execution  is  from  any  cause  void,  the  power  may  P^***^®"** 
be  re-executed ;  this  seems  to  be  clear  upon  principle  as  well  as 
upon  authority. 

[452.]  In  Edwards  v.  Slater  (r),  a  settlor  had  a  power  to 
grant  a  lease  for  thirty-one  years  to  raise  portions;  he  made  a 
bargain  and  sale  in  fee  for  that  purpose;  and  that  being  con- 
sidered invalid,  it  was  held  that  a  void  appointment  was,  in  fact, 
no  appointment  (1726),  and  that  the  power  might  be  after- 
wards executed. 

[453.]  We  may  also  refer  to  various  other  authorities  (s). 


{q)  Vane  v.  Lord  Dungannony  2  S. 
&  L.  118. 

(r)  Hard.  410. 

(<)  See  Bohwri  ot  Snape  v.  Turton^ 
1  Cb.  Rep.  112;  Tippet  ▼.  EyreSj  5 
Mod.  457 ;  S.  C.  2  Vent.  1 13 ;  Hervey 


V.  Herveyt  Barn.  C.  R.  Ill ;  Palmer  y, 
Wlieder,  2  Ball.  &  B.  18 ;  Mr.  Booth's 
opinion,  Sug.  62 ;  and  see  Tucker  ▼. 
Sanger y  M'Clel.  424  ;  Farmery,  Mar» 
ft'ft,  2  Sim.  502 ;  see  (1521). 
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SECTION  II. 

AS   TO    CONDITIONS    PRECEDENT   TO   THE   EXECUTION 

OF  POWERS. 


CHAP.  VI. 

SEC.  II.  [454.]  That  in  order  to  the  due  execution  of  a  power,  there 

must  be  a  substantial  compliance  with  every  condition  required 
to  precede  or  accompany  its  exercise,  is  perfectly  clear. 

[455.]  We  may,   in   this  place,   consider  several  classes  of 
conditions,  as 

1. — Powers  of  Sode  to  arise  on  a  deficiency  of  the  Personal 
Estate^  to  pay  Debts,  8fc.  (456) ; 

2. — Powers  or  Provisions  of  Revocation  on  the  substitutian 
of  other  Estates  (461) ; 

3. — Some  General  Cases  (468) ; 

referring  at  the  same  time  to  another  part  of  this  work  (2458), 
^UB  to  conditions  affecting  the  exercise  of  powers  of  sale  and 
exchange. 


1. — Powers  of  Sale  to  arise  on  a  deficiency  of  the  Personal  Estate, 

to  pay  Debts,  §"c. 

[456.]  In  Dike  v.  Ricks  (a),  according  to  Cro.  Car.,  after  a 
devise  of  land  to  a  wife  for  life,  without  any  disposition  of  the 
reversion,  there  was  a  provision  that  if  it  should  appear  that  the 
wife,  who  was  executrix,  '<  should  not  find  sufficient  of  the  goods, 


(a)  Cro.    Car.   335,  W.  Jo.  327,  ■  iltton,  2  Ch.  Ca.  221,115;  Baiemtm 
Vin.  "  Authority,'*  419,  pi.  9 ;  420,  pi.  I  v.  Bateman^  I  Atk.  421 ;  Ltmcaiter  r. 

13,  from  Ro.  Ab. ;  see  Culpepper  v.  I   Thornton ,  2  Burr.  1028. 
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^*  chattels,  and  debts  due  to  the  testator  to  satisfy  his  debts,  and      chap,  vu 

**  to  maintain  the  wife  and  fier  children,  then  she  should  sell  all        '^^'  "' 

•^  the  said  tenement,  or  so  tnuch  as,  with  his  goods  and  debts 

^*  owing  him,  would  satisfy  his  debts,   and  maintain  her  and 

<'  her  children ; "   and  it  was  held  not  only  that  there  must 

be  a  deficiency,  but  that  the  sale  could  be  made  only  to  the 

extent  of  the  deficiency.     It  would  seem  that  there  might  have 

been  successive  sales  to  raise  the  deficiency  for  the  time  being 

(445).     The  deficiency  as  to  the  debts,  at  least  in  many  cases, 

might  be  ascertained  at  once;  but  the  amount  required  in  the 

particular  case  for  the  maintenance  of  the  wife  and  children, 

must,  of  course,  have  depended  on  various  contingencies ;  what 

the  effect  of  outstanding  personal  assets,  which  could  not  be  got 

in,  would  be  in  such  a  case,  does  not  appear.     The  case,  in  fietct, 

arose  on  the  pleadings  as  to  the  necessity  of  setting  forth  what 

wonld  enable  the  Court  to  judge  as  to  the  propriety  of  the  sale. 

[457.]  Whether  in  cases  of  this  kind  the  whole  estate  can  be  Whether  the 
sold,  or  only  so  much  as  shall  be  wanted,  must  depend  on  the  estate  can  be 
wording  of  the  power,  and  the  general  provisions  of  the  will.  ^  * 
Where,  as  in  Dike  v.  Ricks^  the  deficiency  only  is  to  be  raised, 
it  does  not  seem  to  follow,  that  a  sale  would  be  bad,  even  at  law, 
though  there  should  be  some  surplus ;  in  many  cases  it  may  be 
impossible  to  effect  a  sale  without  raising  more  than  is  actually 
required,  and  in  others  it  may  be  so  very  disadvantageous,  that 
perhaps  the  sale  may  be  held  to  be  within  the  meaning  of  the 
power. 

• 

[458.]  The  point  was  discussed  in  Lutwych  v.  Winford  (&), 
idiere  there  was  a  sale  in  lots  under  the  decree  of  the  Court,  and 
as  to  part  a  re-sale.  Some  of  the  lots  sold  for  sufficient  to 
discharge  the  incumbrances,  so  that  the  sale  of  the  others  was 
strictly  unnecessary;  the  sales,  however,  seem  to  have  been 
upheld,  as  having  been  made  under  the  authority  of  the  Court, 
and  as  being  advantageous  to  the  parties  interested ;   the  legal 

(J)  8  B.  C.  C,  248. 
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estate  would  seem  to  have  been  outstanding  in  incumbrancers. 
In  an  ordinary  case  there  would  be  great  difficulty  in  accepting 
a  title  so  circumstanced,  merely  under  an  execution  of  the  powen 
In  the  particular  case  there  were  two  powers,  each  affecting  an 
undivided  third  (2441)  of  the  estate ;  the  other  co-tenant  seems 
to  have  concurred  in  the  sale,  and  in  addition  to  the  advantage  of 
getting  rid  of  undivided  shares,  there  were  other  circumstances 
which  rendered  a  sale  highly  expedient  The  point  was  argued 
chiefly  on  the  first  power,  which  was,  "  that  if  at  any  time  there- 
^^  after,  and  before  the  debtSy  mortgages^  or  other  incambrcmceai** 
should  be  paid,  ^^  it  should  be  thought  necessary  to  sell  and 
*^  dispose  of  all  or  any  parV^  of  the  estates,  it  should  be  lawful  for 
the  trustees  "  to  sell  aJU  or  any  partj^  &c.  The  other  power  ran 
^^  that  if  the  trustees  should  at  any  timea£teT  her*'  (the  testatrix's) 
'^  decease,  find  it  necessary  or  think  it  adviseable  to  nuse  by  sale 
^^  or  mortgage  of  tdl  or  any  part  of  her  said  estates,  any  sum  of 
"  money  /or  the  purpose  of  paying  off  and  discharging  all  or  any 
*'  part  of  the  mortgages  or  incumbrances,"  it  should  be  lawful  for 
them  so  to  do;  toith  a  declaration  of  trusts  as  to  the  surplus  monies* 
It  scarcely  appears  to  be  clear,  whether  the  incumbrances  had 
been  literally  discharged  out  of  the  proceeds  of  the  other  sales. 
The  decree,  under  which  the  property  was  sold,  is  stated  to  have 
been,  *^  that  the  incumbrances  should  be  discharged  by  sale  of 
^^  the  estates,  or  a  sufficient  part  thereof ^^  which,  from  the  Lard 
ChancelloT^s  judgment,  appears  to  have  meant  what  was  expedient 
The  report  is  somewhat  imperfect 


As  to  the  ex- 
pediency of 
sach  powers. 


[459.]  Perhaps  there  is  scarcely  any  case  of  this  kind  where  it 
is  expedient  to  g^ve  a  mere  poioerj  even  though  it  be  accompanied 
by  the  provisions  recommended  by  Mr.  Butler  (c)  and  Sir  JB. 
Sugden  {d) ;  it  seems  more  desirable  to  vest  the  fee  or  a  term 
in  trustees. 


As  to  tnisu.  [460.]  We  should,  perhaps,  be  cautious  in  adopting  the  opi- 


(c)  Note  to  Co.  Litt.  290^  XIV,  4,  I     (d)  Vendors,  6lh  ed.  515;   Powere, 


17th  ed. 


268. 
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Qion  (e)  that  the  case  of  a  trust,  unaccompanied  by  controuling      cbaf.  vi. 
proTidons,  differs  from  that  of  a  power.  "^'  "• 


2. — Powers  or  Provisions  of  Relocation  on  the  Substitution 

of  other  Estates. 

[461.]  The  provisions  in  many  of  the  cases  where  the  settlor 
reserves  to  himself  the  right  to  substitute  other  estates  in  lieu  of 
the  settled  estates,  assume  the  shape  rather  of  shifting  uses  or 
conditional  limitations  (279),  than  of  powers.  Sometimes  the 
provisions,  whether  in  the  shape  of  powers  or  not,  are  to  operate 
at  the  mere  will  and  pleasure  of  the  settlor ;  and  in  such  cases  it 
is  obvious  that  the  interests  of  the  settlees  require  that  the  pro- 
visions should  be  accompanied  with  strict  conditions,  in  regard  to 
the  settlement  of  the  new  estate.  Even  with  these  strict  condi- 
tions, the  provisions  give  a  settlor  a  much  greater  power  than 
he  would  have  under  the  ordinary  powers  of  sale  and  exchange,  Difference  be- 
since  under  the  latter,  before  he  can  resume  the  original  estate  provisions  and 
(2424),  be  must  at  least  obtain  the  concurrence  of  the  trustees.  j^J  «chanw. 
In  other  cases  the  consent  of  the  trustees  is  made  requisite,  and 
that  either  with  or  without  (1885)  accompanying  conditions  as  to 
the  nature  and  value  of  the  estates  to  be  substituted. 

[462.]  In  Burgoigne  v.  Fox  (f),  a  settlor  reserved  to  himself  a 
power  of  revocation,  so  as,  at  the  time,  he  should  settle  to  the 
original  uses,  other  lands  in  Yorkshire^  free  from  all  incumbrances, 
and  of  as  good  or  better  yearly  value.  He  afterwards,  with  a 
view  to  exercise  the  power,  settled  lands  in  Yorkshire  to  the  like 
uses,  but  they  were  deficient  in  value ;  besides  that,  with  other 
property,  they  were  subject  to  a  term  for  raising  portions.  Lord 
Hardwicke held  the  power  to  be  ill  executed  on  both  grounds;  and 
that  there  was,  under  the  second  settlement,  a  resulting  trust 
for  the  testator's  heir,  whose  claim  was  opposed  by  a  prior 
devisee.      The  defect  in  value  appears  to  have  been  decisive. 


(0  Bull,  note  to  Co.  Litt.  290>*. 
XIV.  4, 17th  ed. ;  Sag.  Vend.  6th  ed. 


513;  seeih.  1st  ed.  261. 
(/)  1  Atk.  675. 
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without  reference  to  the  other  ground,  which,  in  equity,  might, 
perhaps,  be  the  foundation  of  an  objection  or  not,  according  to 
circumstances. 


[463.]  Lamplugh  v.  Hehden  {g)  arose  upon  a  question  (tf  .the 
specific  performance  of  an  agreement  for  sale.  In  a  marriage 
settlement  a  settlor  reserved  a  power  of  disposing  of,  or  of  re- 
suming the  estate,  on  settling  other  lands  of  the  value  of  100/. 
per  annum.  Tliere  was,  at  the  period  of  the  suit,  issue  of  the 
marriage,  (a  recent  one,)  an  only  daughter;  and,  on  the  pur- 
chaser's objection  to  the  title,  besides  the  execution  of  the 
required  settlement  of  a  new  estate,  the  wife  and  daughter  were, 
by  way  of  further  security,  made  parties  to  the  suit,  if  not  to  the 
conveyance  of  the  original  estate.  The  concurrence  of  the  wife 
and  daughter  may  have  been  for  the  satisfaction  merely  of  the 
purchaser;  other  issue  might  be  bom;  to  say  that  the  settlees  in 
such  a  case  must  concur,  is  almost  to  nullify  the  proviso. 

[464.]  Cox  V.  Chamberlain  (A)  arose  on  a  proviso  of  a  very 
similar  kind;  the  concurrence  of  trustees,  however,  being  re- 
quired (i).  The  power  authorized  the  husband  and  wife,  with 
the  consent  of  trustees,  to  revoke  the  old  uses,  and  to  limit  new 
ones ;  so  that  at  or  before  the  revocation,  they  assured  other  lands 
of  the  description  particularly  mentioned,  to  the  like  limitations. 
The  power  of  revocation  was  exercised,  and  on  a  subsequent 
sale  objections  were  made  to  the  new  settlement,  on  two  grounds; 
one  as  to  the  value  of  the  substituted  lands,  which  objection  was 
obviated  by  evidence ;  the  other,  that  by  reason  of  the  assurance 
of  the  new  estate  having  operated  as  an  appointment  (1702),  the 
legal  estate  had  become  vested  in  the  trustees,  and  that  conse- 
quently the  settlement  was  an  equitable  one  only.  The  M.  72., 
however,  decided  that  the  limitations  were  legal,  consequently 
this  objection  also  fell  to  the  ground :  he  expressed  himself  very 
strongly  on  the  impolicy  of  implicating  a  purchaser  with  ques- 
tions as  to  value,  &c. 


ig)  Bam.  C.  C.  371 ;  S.  C.  2  Eq. 
Ca.  Ab.  170,  «  Bills,"  pi.  29  ;  S.  C.  1 
Dick.  78. 


(A)  4  Ves.  031. 

(t)  See  Brereton  r.  Brfrelon  (746). 
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[465.]  In  the  recent  case  of  Hawettv.  George  (j)j  the  diffi^       chap.vk 
culties  attending  the  execution  of  provisions  of  this  nature  were        ^^^'  "* 
very  fiilly  entered  into  by  Sir  T.  Plumer;  and  he  refused  to  en- 
force, on  the  part  of  a  purchaser,  against  the  settlor  having  a 
power  of  substituting  other  estates,  a  specific  performance  of  an 
agreement  to  sell  the  original  estate. 

[466.].  Where  the  proviso  is  not  strictly,  but  In  a  sense,  sub-  ^^J^l^^^^^""^ 
stantially  complied  with,  as,  for  example,  where,  from  some 
technical  defect,  the  uses  limited  of  the  new  estate  are  not  legal 
uses,  but  merely  equitable  ones, — it  would  rather  seem  that  the 
substitution  would  be  good  in  equity,  and  the  defect  supplied ; 
that,  in  fact,  the  settlor  retaining  such  a  power  of  revocation,  to 
be  executed  only  for  valuable  consideration,  and  not  voluntarily 
in  his  own  &vour  (2848),  is  a  purchaser. 

[467].  Sometimes,  on  the  occasion  of  marriages,  or  of  ordinary  Substituted  se- 

,      ,       .  ,  cuntyforan 

grants,   the  grantor  reserves  a  power  of  substituting  another  annuity, 
security  for  an  annuity,  a  rent,  or  other  provision,  limited  to  a 
wife  or  grantee  (A). 


3. — SoTne  General  Causes  (/). 

[468.]  Patten  v.  Randall  (m)  arose  on  a  direction  in  a  will  for 
sale,  if  any  two  children  should  ^^  disapprove  of  the  manner  of 
'^  managing"  the  testator's  lands  and  houses^  Immediately  after 
the  testator's  decease,  before  there  was  an  opportunity  of  any 
opinion  being  formed  on  the  subject,  a  notice  was  given  that 
the  children  **  considered "  the  executors  "  inadequate  to  the 
^'management;"  but  it  was  held  to  be  insufficient,  upon,  it  ap- 
pears, very  clear  grounds.  It  was  argued  that,  admitting  the  notice 
to  be  insufficient,  a  new  one  might  be  given,  and  the  purchaser 
would  be  bound  to  wait,  upon  the  common  ground  that  it  is 


(J)  1  Mad.  Rep.  1. 
(A)  See  Bennett^  case,  cit.  in  Lord 
Banbury^s  case,  2  Freem.  8 ;  and  see 


Griffin  v.  Stanhope,  Cro.  Jac.  455. 
(0  See  Bradbury  v.  Hunter  (2714). 
(m)  IJ.  &  W.  189. 
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sufficient  that  a  title  can  be  made  in  the  progress  of  the  suit  (n) : 
nothing  fell  from  the  Court  on  this  point ;  indeed  it  was  consi- 
dered (191)  that  there  was  no  power  of  sale  in  any  one. 


As  to  the  doc-  [469,]  The  general  doctrine  referred  to  as  to  holding  a  pur- 
being  made  at  chaser  to  be  bound  in  such  cases,  seems  a  somewhat  sing^ular  one, 
Tlf^Z  ^^'''  and  was  in  a  modern  case  (o)  disapproved  of,  as  it  seems,  by 

Lord  Eldon^  who  refused  to  at  least  extend  it.  Admitting  the 
common  doctrine,  it  may  be  thought  that  such  a  case  as  Patton  v. 
Randall^  differs,  on  various  grounds,  from  the  general  authorities. 
In  a  recent  case,  however,  where  a  point  of  a  somewhat  similar 
nature  was  referred  to  a  gentleman  of  eminence  at  the  Chancery 
Bar,  it  seemed  to  be  treated  as  clear  that  the  general  doctrine 
would  prevail.  In  the  particular  case  which,  indeed,  arose  on 
a  trust,  though  that  might  occasion  no  difference,  the  time  of 
sale  had  not  arrived;  but  the  purchaser  was  considered  to  be 
bound,  although  the  value  of  the  property  had  fallen  in  the  mean 
time,  and  notwithstanding  that  if  the  reverse  had  happened,  he 
could  not  have  had  the  estate.  Whatever  may  be  the  law  on  the 
point,  the  injustice  of  the  doctrine,  as  applied  to  such  a  case,  is 
obvious. 


As  to  a  nominal 
notice. 


Effect  of  a  spe- 
cial preamble 
on  a  power  of 
revocatioo. 


[470.  Probably  the  notice  in  Patton  v.  Randall  was  a  friendly 
one,  and  given  with  the  concurrence  of  all  parties,  on  account  of 
a  sale  being  deemed  most  beneficial.  Even  if  there  had  been  an 
opportunity  for  the  children  to  exercise  a  sound  judgment  on  the 
matter,  it  might  be  a  nice  question  whether  a  formal  and  nominal 
notice,  not  founded  on  any  actual  disapprobation,  or  any  bad 
management,  would  be  sufficient 

[471.]  We  may  here  notice  EnghfiMs  case,  and  Diggis  case. 

[472.]  In  Englejield^s  case  (1924),  a  voluntary  settlement  on 
a  nephew  was  accompanied  by  a  clause  of  revocation,  preceded 
by  a  preamble  that  "  because  the  nephew  was  an  infant  of  ten- 


(n)  Sug.  Vend.  6th  cd.  361. 


(o)  Leckmerev. Branery2  J.  &  W.  287. 
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'^  der  years,  so  that  his  proof  was  not  then  seen,  and  therefore  chap.  yi. 
"  the  uncle  did  not  think  it  convenient  to  settle  the  aforesaid  ^^^'  "• 
'<  hereditaments  in  the  nephew  absolutely,  so  long  as  the  uncle 
^^  should  live,  without  a  bridle"  to  restrain  the  nephew,  if  after  he 
should  be  prodigal,  &c. ;  and  these  words  were,  as  it  seems,  held 
not  to  operate  as  a  restraint  upon  the  power  of  revocation.  The 
point  arose  between  the  Crown,  claiming  by  the  attainder  for 
treason  of  the  settlor,  and  the  nephew.  Sir  E.  Sugden  (77),  ap- 
parently with  reference  only  to  this  preamble,  has,  in  uq  very 
measured  terms,  expressed  his  disapprobation  of  the  decision,  as 
having  proceeded  from  political  motives ;  much,  however,  might 
be  urged  on  the  other  side.  As  elsewhere  (1924)  noticed,  the 
decision  was  confirmed  by  a  special  Act  of  Parliament. 

[473.3  I^  1^99^^  <^^6  (443)  there  was  a  provision  that  ^^  for 
'^  the  preferment  and  advancement  of  the  other  children  of  the 
"  said  (settlor,)  and  for  the  payment  of  his  debts  or  legacies 
"  (374),  or  for  any  other  neceuary  purpose  or  intent"  (283),  it  i*ew«r  to  revoke 
should  be  lawful  for  the  settlor,  with  the  consent  of  trustees,  to  purposes,  &c. 
revoke,  &c.  It  might  be  difficult  to  say  to  what  extent  such 
words  go ;  no  clear  light  upon  the  point  can  be  gathered  from 
the  case;  the  revocation  actually  made  would  seem  to  have 
been  for  the  payment  of  debts. 

[474.]  We  may  also  notice  Roe  v.  Marshall^  of  which  there  is 
a  short  note  in  Skinner  (q),  A  husband  covenanted  to  pay  for 
the  better  support  and  maintenance  of  his  wife,  the  sum  of  200Z. 
witMn  two  years  next  after  he  should  be  required,  to  such  persons  Notice  to  pay  a 
as  she  should  by  deed  sealed,  &c.,  appoint;  she  executed  the 
power,  but  died  before  any  notice  was  given;  the  appointment, 
the  nature  of  which  does  not  appear,  was  held  good. 


(P)  181.  I      (q)  34. 
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[475.]  SpfiAKiNG  generally,  all  persons  are  competent  to 
execute  powers.  We  may  here  notice  the  cases  of  persons 
who,  in  law,  are  for  many  purposes  under  disability,  as 

1. — Femes  Covert  {Al^), 

2.— Infants  (563). 

3. — Lunatics  and  Idiots  (595). 

4. — Other  incapacitated  persons  (600). 


1. — Femes  Covert, 

[476.]  The  disabilities  of  a  married  woman  at  common  law, 
independent  of  particular  customs  (a),  in  respect  to  the  alien- 
ation, either  by  acts  inter  vivos  or  by  will,  of  her  property,  whe- 
ther real  or  personal,  and  the  interest  of  her  husband  in  her  right 
in  such  property,  are  so  well  known  as  to  require  no  notice. 


(a)  See  Harg.  note  4  to  Co.  Litt.  111*»;  and  see  (516). 
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[477.]  Through  the  medium  of  powers  and  trusts,  however,.  <iHAP.  vii. 
a  married  woman  has  long  been  allowed  to  have,  both  at  law  ^^'^*  '• 
and  in  equity,  the  full  dominion  over  property,  independent  of 
her  husband.  That  a  married  woman  may  execute  all  kinds 
of  powers,  at  any  rate  under  an  express  dispensation  with  cover- 
ture, appears  so  clearly  from  every  day's  practice,  that  it  might 
be  thought  unnecessary  to  cite  cases  to  prove  her  capacity;  how- 
ever various  questions  may  arise  with  reference  to  the  execution 
of  a  power  by  a  feme  covert^  and  it  may  be  convenient  to  enter 
into  the  doctrine  generally. 

[478.]  We  may  consider  the  subject  under  various  heads. 

(a)  Powers  limited  to  a  Feme  Covert  cu  an  Executrix'y 

or  of  the  Nature  of  Legal  Trusts  (479). 

(b)  Powers  authorizing  a  Feme  Covert  to  appoint  to 

Children,  S^c.  (482). 

(c)  Power's  of  Sale  and  Exchange  (489). 

(d)  Leasing  Powers  (494). 

(e)  General  Powers  over  Real  Estate  (499). 

(f  )  General  Powers  over  Personal  Estate  (518). 

(g)  As  to  Special  Powers  being  confined  to  the  period 
of  DiscoverturCf  or  to  the  period  of  a  particular 
Marriage  (524). 

(h)  Whether  a  Feme  Covert  can,  by  the  exercise  of  a 
Power y  devest  the  marital  rights  of  her  Husband 
(530). 

(i)  Transactions  between  Husband  and  Wife  (533). 

(j  )  Whether  Peal  Estate,  limited  to  the  separate  use  of 
a  Feme  Covert,  can  be  appointed  by  her  (544). 

(k)  Powers  over  Real  Estate  raised  by  m^re  Agree- 
ment (551). 
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(a,)   Powers  limited  to  a  Feme    Covert^  as  an  Execittriry 

or  of  the  Nature  of  Legal  Truets* 

[479.]  We  find  very  early  cases  in  which  it  has  been  held, 
that  a  dry  naked  power,  limited  to  a  woman,  as  for  example  by 
a  testator  to  his  widow,  made  executrix,  to  pay  debts,  &c.,  may  be 
exercised  by  her,  notwithstanding  a  second  marriage,  and  that 
without  her  husband's  concurrence,  although  there  be  no  express 
dispensation  with  coverture  (h).  Here  the  feme  covert  has  no 
interest  to  be  prejudiced;  she  is  considered  in  the  light  of  an 
attorney  or  agent;  and  it  would  obviously  be  very  prejudicial 
to  others  that  the  power  should  not  be  executed  in  some  way 
or  other. 

[480.]  In  ancient  times  such  dispositions  may  have  been 
sometimes  in  the  shape  of  a  devise  upon  condition,  which,  it 
seems,  a  feme  covert  may  alone  execute  (c). 

[481.]  At  this  day  it  is  not  very  common  for  women  to  have 
powers  of  sale  vested  in  them,  but  it  sometimes  happens ;  and 
besides  being  originally  named  as  donees,  they  may  become 
donees  as  the  heirs,  executors,  or  administrators  of  others. 


(b.)    Powers  authorizing  a  Feme  Covert  to  appoint  to 

Children^  Sfc. 

[482.]  These  cases  are  obviously  very  analogous  to  the  last, 
and  the  same  doctrine  seems  in  general  to  hold  in  each  class. 

[483.]  Thus  in  Tomlinsan  v.  Dighton  (rf),  where,  under  a  will, 
a  widow  was  tenant  for  life  of  real  estate,  with  a  power  of  dispo- 
sition among  the  testator's  children,  &c.,  an  appointment  by  an 


(ft)  Bro.  "  Devise,"  pi.  12,  «  Exe- 
cutors," pi.  175;  Co.  Litt  112%  and 
Harg.  note ;  \^7\ 

(r)  Bio.  *»Ctti   in  vitAy''    pi.    16; 


Daniel  v.  Ubley  (135>. 

(rf)  1  P.  W.  149,  and  other  books 
(799) ;  see  Southhjf  v.  Stonehouse,  2 
Ves.  sen,  611. 

[483] 


EXECUTION  OF  POWERS  BY  FEMES  COVERT.  183 

instniment  in  the  shape  of  a  deed  during  a  second  marriage,  was      chap.  vn. 
held  good;  the  second  husband  indeed  concurred,  but  that  was        ^^^'  '• 
immaterial. 

[484.]  The  prior  case  of  Daniel  v.  Ubley  (ld5),  viewed  as 
having  created  a  power,  was  very  similar. 

[485.]  So  where  {e)  a  testator,  after  giving  his  wife  a  life 
interest,  empowered  her  to  dispose  of  a  simi  of  money  to  such 
of  his  children,  &c.,  as  she  should  ^^  by  any  deed  or  instrument 
'^  in  writing,  or  by  her  last  will  appoint ; "  it  was  held  that  during 
her  second  marriage  she  could  execute  the  power  by  a  will,  or  a 
writing  in  the  nature  of  a  vrill ;  and  this  independent  of  a  provision 
in  the  settlement  executed  on  her  second  marriage,  enabling  her, 
at  least  for  some  purposes,  to  make  a  will.  The  main  discussion 
indeed  was,  whether  the  will,  or  so  called  will,  was  to  operate  as 
such,  with  reference  to  the  doctrine  of  lapse,  &c. 

[486.]  The  circumstance  that  a  power  requires  that  it  shall  be 
executed  by  ^^  deed  "  or  by  ^^  will, "  seems  to  be  immaterial,  and 
more  especially  as  to  limited  powers;  though  difeme  covert  cannot 
in  strictness  make  a  deed  (401)  (905),  or  to  most  purposes  a 
will  (511)  (514). 

[487.1   In  all  the  above  cases  the  power  has  been  limited  to  Widowt,  women 

,       ,  about  to  be  max- 

a  widow ;  the  doctrine  is  the  same,  though  the  woman  has  never  ried,  &c. 
been  married,  and  whether  or  not  the  power  be  to  dispose  among 
her  own  children  or  other  objects.  The  case  is  ob^dously  stronger 
in  favour  of  an  execution  of  the  power  during  coverture,  if  the 
woman  be  married  when  the  power  be  given  or  reserved,  or  if 
it  be  given  or  reserved  in  an  instrument  executed  in  consideration 
of  a  marriage,  or  which  evidently  contemplates  marriage  (507). 

[488.]  In  Oke  v.  Heath  (/),  which  arose  on  a  power  reserved 
by  a  marriage  settlement,  to  appoint  among  kindred,  there  was 
an  express  dispensation  with  the  disability  of  coverture. 

(f)  Duke  of  Marlhro'  y.  Lord  Godol-  I  1  Anst.  124. 

pkin  0745) ;  see  Randal  r.  Hearle,  I      (/)  1  Ves.  sen.  134. 

[488] 


"  Deed." 
*'  Will." 
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(c).  Powers  of  Sale  and  Exchange. 

[489.]  In  the  cases  which  we  have  hitherto  considered,  no  estate 
or  interest  in  the  feme  covert  has  been  devested  or  affected  by  the 
execution  of  the  power ;  we  now  come  to  cases  of  a  different 
description.  Powers  of  sale  and  exchange  are  frequently  limited 
in  settlements,  to  be  exercised  by  trustees,  with  the  consent  or 
by  the  direction  of  the  intended  husband  and  wife,  or  of  the 
survivor  of  them,  the  woman  having  perhaps  a  life  estate  or 
jointure  rent  charge  limited  to  her;  she  may  survive  and 
marry  again;  it  appears  to  be  considered  that  the  powers  can 
be  executed  with  the  consent  of  the  wife,  notwithstanding  her 
second  coverture,  or  at  any  rate  if  the  second  husband  concur 
(532);  and  that  although  there  be  no  express  dispensation  with 
a  second  coverture. 

• 

[490.]  In  the  late  case  of  Tyrrell  v.  Marsh  (3197),  where,  as 
to  another  power,  there  was  an  express  dispensation  with  cover- 
ture, the  point  seems  to  have  been  taken  for  granted;  and  the 
question  was  not  raised  in  the  prior  case  of  Wheate  v.  Hall 
(2422). 

[491.]  Powers  of  this  nature,  though  in  one  sense  they  affect 
the  woman's  interest,  still  in  another  they  do  not,  since  she 
in  general  acquires  an  interest  in  a  substituted  property;  the 
circumstance  that  she  was  competent  to  consent  with  her  first 
husband,  may  too  favour  the  validity  of  the  execution  during  the 
second  coverture ;  indeed  without  reference  to  these  particular 
circumstances,  perhaps  the  general  rule  may  be  found  to  be,  that 
all  powers  can  be  executed  notwithstanding  coverture  (503). 

[492.]  The  same  doctrine  would  apply,  it  seems,  though  the 
power  to  sell  and  not  merely  to  consent  to  a  sale,  should  be 
directly  limited  to  the  husband  and  wife  and  the  survivor  of 
them. 

[493.]  There  are  old  authorities  in  the  books  as  to  difeme 
covert  making  a  request  in  order  that  an  estate  might  be  revested 

[493] 
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in  her  (^),  or  as  to  the  tender  by  the  husband  and  wife  of  a  ring,      chap,  vi i. 
or  the  performance  by  them  of  other  ceremonies  for  the  like 
purpose  (A) ;  but  they  may  not  bear  much  on  the  cases,  as  to 
consents,  &c.,  which  we  have  just  considered  (t). 


(d).  Leasing  Powers. 

[494]  This  kind  of  powers  varies  very  much.  A  dry  leasing 
power  to  be  executed  for  the  benefit  of  others,  might  be  ranged 
under  the  first  or  second  class.  Again,  a  power  to  create  a  term 
for  the  benefit  of  the^m^  covert^  and  without  affecting  any  estate 
or  interest  vested  in  her,  is  analogous  to  a  general  power  of  sip- 
pointment  When  on  the  other  hand  2ifeme  covert  has  an  interest 
to  be  affected  by  a  leasing  power,  either  the  power  may  be  to 
lease  at  rack  rent, — ^where  it  is  evident  that  her  interest  cannot  in 
general  be  seriously  prejudiced,  but  on  the  contrary  benefited, — 
or  the  power  may  be  to  lease  at  old  rents,  taking  a  fine,  where 
her  life  estate  or  interest  may  be  seriously  affected ;  still  here  it  is 
obviously  for  her  advantage,  speaking  generally,  that  she  should 
have  the  power  of  raising  money  by  fine.  These  powers  too,  like 
others,  are  given  or  reserved  under  various  circumstances,  present- 
ing different  points  of  view.  Mr.  Prestaris  observations  {j )  as  to 
powers  of  leasing,  seem  applicable  rather  to  powers  to  lease  at 
rack  rent. 

[495.]  We  find  various  general  dicta  in  the  books,  that  2ifeme 
covert^  or  a  husband  and  wife  (532),  can  execute  a  leasing 
power  (A). 

[496.]  The  point  was  very  much  discussed  in  Bayley  v.  War- 
burton  (Z),  where,  by  a  marriage  settlement,  lands  of  the  husband 


ig)  Bro. "  Coverture,"  pi.  42 ;  "  Re- 
mitter,'* pi.  45,  and  other  places;  Vin. 
''Baron  and  Feme/'  58,  pi.  1,  from 
Ro.  Ab. 

(A)  See  2  Brownl.  67,  in  Porting^ 
tonCs  case. 

(»)  And  see  in  Anon.  I  And.  182 ; 
Benloe,  180,  in  Danid  v.  Uhley. 


(A)  10  Mod.  36,  in  Tamliruon  v. 
Dighton'y  1  Ves.  sen.  304,  3  Atk.  711, 
in  HearU  y.  Greenbank;  and  see 
Anon.  Godb.  327,  pi.  419;  Pollard 
V.  Lady  Greenvill  (2950). 

(0  2  Com.  494 ;  see  Doe  d.  Wynd- 
ham  ▼.  Halcombe,  7  T.  R.  713 ;  Doe 
d.  Blv/h  V.  Colmany    1  Bing,  28,  7 


Various  kinds. 


(j)  1  Ab.  339.  I   Moo.  271. 

[496] 
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As  to  the  En- 
abling Statute. 


were  settled  to  the  use  of  himself  for  life,  then  to  the  use  of  his 
intended  wife  for  life,  with  remainders  to  the  issue,  &c,  followed 
by  a  proviso,  that  it  should  be  lawful  for  the  intended  wife  during 
her  life  [it  is  presumed  when  in  possession  afiter  the  decease  of 
her  husband]  to  lease  for,  it  seems,  three  Uves,  at  such  rent,  and 
under  such  conditions,  &c.,  as  a  tenant  in  tail  might  do  under  the 
Enabling  Statute  (m).  A  lease  havmg  been  granted  by  the  in- 
tended wife  and  her  third  husband  at  an  old  rent,  in  consideration 
of  a  fine,  a  question  arose,  whether  the  leasing  power  could  be 
executed  during  the  coverture,  and  the  case  is  generally  cited  as 
a  decision  in  the  affirmative  (n),  but  the  report  appears  to  contain 
no  judgment;  it  is  apprehended,  however,  that  no  doubt  can  be 
entertained  on  the  point,  independent  of  any  questions  arising  on 
the  Statute.  In  the  particular  case  the  reference  to  the  Statute 
may  be  thought  to  favour  the  right  of  the  wife  to  exercise  the 
power,  if  indeed  the  circumstance  that  2ifeme  covert  can,  under 
the  Statute,  concur  in  a  lease,  may  not  have  some  bearing  in 
general  cases;  under  the  Statute,  indeed,  the  husband's  con- 
currence is  requisite. 


Brxdgeman*t 
dicta. 


[497.]  In  the  Marquis  of  Antrim  and  the  Duke  of  Bucking- 
ham (o),  where,  it  seems,  the  power  was  to  lease  at  the  ancient  rent, 
Bridffeman,  C.  J.,  is  reported  to  have  expressed  at  least  an  incli- 
nation of  his  opinion,  that  a  power  of  leasing,  reserved  by  a  woman 
out  of  her  own  inheritance,  ought  to  be  suspended  by  a  marriage, 
distinguishing  the  case  from  a  naked  power ;  but  the  reports  are 
too  loose  for  any  reliance  to  be  placed  on  the  expressions  imputed 
to  him ;  in  many  cases  the  power  can  have  been  reserved  for  no 
other  purpose  than  to  guard  against  the  disability  of  coverture. 


[498.]  In  Harris  v.  Graham  (439),  where  a  widow,  being 
tenant  for  life,  imder  her  husband's  will,  with  a  power,  as  it 
seems  to  have  been  considered,  at  any  time  within  six  months 
of  her  death,  to  lease  for  six  years,  married  again, — it  was  held 
that  a  lease  granted  by  her  and  her  second  husband,  to  com- 
mence immediately,  was  good.     It  does  not  appear  whether  the 


(m)  32  H.  8,  c.  28. 

(n)  Powell,  34;  Sug.  156,  156. 


I       {o)  (524) ;  see  Sug.  155  ;  see  Ba^ 


?.  OughUm  (2124). 
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power  required  any  rent  to  be  reserved,  and  the  note  of  the      chap.  vii. 
case  18,  in  every  respect,  very  imperfect  «^^' '' 


(e,)  General  Powei's  over  Real  Eataie. 

[499.]  Sir  E.  Suffden  {p)  appears  disposed  to  think  that  it  is  Sir  £.  Swden 
contrary  to  principle,  that  a  feme  covert  should  be  permitted  to  pov^n. 
execute  a  general  power,  at  least  where  the  execution  of  the 
power  devests  an  interest  in  her;  for  his  observations  would  from 
his  language  seem  to  be  confined  to  a  power  so  circumstanced, 
notwithstanding  he  contrasts  the  case  with  that  of  ^^  a  power  sim- 
*^  ply  collateral,"  (38) ;  Sir  E,  Svgden  too  supposes  that  Bridge^ 
man  adopted  the  distinction.  We  have  already  (497)  stated, 
that  the  report  of  BridgemarCs  dicta  cannot  be  relied  on ;  '^  how- 
"  ever,  it  has  long  been  firmly  settled,"  as  Sir  E.  Sugden  adds, 
that  all  kinds  of  powers  can  be  executed  by  a  married  woman ; 
the  point  therefore  may  not  be  worth  discussion.  But  since  a 
stranger  may  subject  a  gift  to  ^feme  covert^  to  be  defeated  by  any 
event  or  act,  however  whimsical  or  capricious,  not  depending  on 
her, — and  as  again  a  woman  may  by  proper  assurances  limit  her 
own  property,  so  that  her  interest  in  it  may  be  defeated  by  any 
such  event  or  act  (589), — ^perhaps  there  is  nothing  very  repugnant 
to  principle  in  permitting  a  feme  coverfs  interest  in  property  to 
be  defeated,  and  overreached  by  an  act  depending  on  herself;  a 
party  invested  with  a  power  is  for  a  variety  of  purposes  consi- 
dered merely  as  an  instrument  {q). 

[500.]  It  being  once  admitted  that  a  power  may  be  reserved 
or  limited  to  a  woman,  to  be  exercised  during  coverture,  the 
question  in  most  cases  must  be,  whether  the  intention  sufficiently 
appears  that  the  disability  of  coverture  shall  be  dispensed  with. 

[501.]  Sir  E,  Sugden  would  appear  from  his  general  reasoning.  As  to  implied 
to  consider  that  the  disability  is  in  all  cases  dispensed  with,  by 
the  mere  reservation  or  limitation  of  a  power.     In  one  place  (r) 


(p)  155.  I  in  Coventry  v.  Coventry/, 

(7)  (07)  (795; ;  and  see  9  Mod.  17,  !      (r)  156. 

[501] 
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he  observes,  '^  it  is  not  material  whether  the  power  is  given  to 
^^  an  unmarried  woman  who  afterwards  marries,"  citing  Gibbona 
V.  Moultan,  and  Churchill  v.  Dibbtn;  *^  or  to  a  woman  while  she 
*^  is  married  («),  who  afterwards  takes  another  husband,"  citing 
Bayley  v.  Warhurton^  and  Burnet  v.  Mamu  His  authorities 
indeed  are  not  all  very  applicable :  Gibbons  v.  Maulian,  as 
afterwards  (522)  appears,  was  indeed  the  case  of  a  power  given  by 
a  will  to,  as  it  seems,  Sifeme  sole;  in  Churchill  v.  Dibben  (1686), 
the  woman  may  have  been  literally  single ;  but  the  case  appears  to 
have  arisen  on  a  marriage  settlement,  with,  it  seems,  an  express 
dispensation  as  to  coverture,  at  least  as  to  some  of  the  property ; 
if,  however,  there  were  no  express  dispensation,  the  object  in 
general  cannot  be  mistaken  in  such  cases;  Bayley  v.  Warburton 
(496)  arose  on  a  power  limited  by  a  marriage  settlement ;  and  as 
to  Burnet  v.  Mcmn  (/),  it  cannot  be  collected  from  the  report,  which 
is  imperfect  in  several  respects,  whether  the  power,  which  was  a 
power  limited  to  a  husband  and  Mdfe,  and  the  survivor  of  them, 
was  created  during  the  first  coverture,  or  in  contemplation  of 
it;  no  point  was  indeed  made  in  the  case  as  to  the  disability 
of  coverture. 


[502.]  Mr«  Preston  (u)  takes  a  different  view,  though  it  does 
not  seem  perfectiy  clear  what  powers  he  means  to  include  under 
the  terms  '^  powers  coupled  with  an  interest" 


Reasons  io 
favour  of  an  im* 
plied  dispensa- 
tion. 


[503.]  In  Hearle  v.  Greenbank  (v),  which  arose  on  a  power 
limited  to  an  infisint^^m^  covert^  and  which  was  decided  against  the 
execution  on  the  ground  of  the  donee's  infancy  (582),  Lord  Heard- 
wicke  said,  *^  the  construction  of  law  on  such  a  power  as  the 
^^  present,  which  is  coupled  with  an  interest,  is  very  different 
^'  from  a  naked  power  over  another  person's  estate,  and  that  dis* 
^^  tincrion  has  been  taken  in  the  cases  oi  femes  covert;*^  in  the 
particular  case  indeed,  there  was  an  express  dispensation  with  the 
coverture.    This  dictum^  as  &r  as  it  goes,  may  be  rather  in  fiivour 


(s)  See  Downes  ▼.  Timperan,  4  Russ. 
334. 

(0  1  Ves.  sen.  158. 


(u)  I  Ab.  339,  Sec, 
(v)  3  Atk.  714. 
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of  Mr.  Prestorfs  view;  but  it  may  be  urged  on  the  other  side,  chap.  vii. 
that  where  the  power  is  coupled  Mdth  an  interest,  there  can  in  *^^*  '* 
general  be  no  object  in  the  reservation  or  limitation  of  the 
power,  unless  it  be  that  it  shall  be  executed  notwithstanding 
marriage;  and,  on  the  other  hand,  where  the  woman  has  no 
interest,  she  may  be  very  seriously  prejudiced  by  the  non-exe- 
cution :  the  case  of  a  feme  covert^  and  the  case  of  an  infiuit, 
vary  much  in  several  respects ;  not  to  mention  other  differences 
(565),  the  disability  of  infiEuicy  cannot  last  long,  whereas  the 
disability  of  coverture  may  never  cease  but  with  the  death  of 
the  party  having  the  power. 

[504]  We  may  now  notice  the  cases. — A  very  early  case  is  The  authorities, 
that  of  Dame  Russel  (to),  who,  we  are  told,  suffered  a  recovery, 
reserving  a  power  to  herself,  being  covert^  to  dispose  of  the  lands, 
and  disposed  accordingly  during  coverture.  It  is  perhaps  to  be 
inferred  from  the  imperfect  citation  of  this  case,  that  the  recovery 
was  suffered  when  the  party  was  sole,  and  that  her  coverture  was 
expressly  dispensed  with,  and  that  the  inheritance  remained  in 
her. 

[505.]  In  FitzwiUianCs  case  (x),  no  objection  seems  to  have 
been  raised  to  the  execution  by  a  feme  covert^  with  her  husband, 
of  a  joint  general  power  reserved  to  them,  and  which  affected  an 
estate  limited  to  her. 

[506.]  Buco  V.  the  Earl  of  Banbury  (y),  was  a  power  limited 
to  a  woman  during  the  coverture,  out  of  her  husband's  estate ; 
the  power  was  "  by  her  last  will  in  writing,"  and  "  whether  she 
"  was  covert  or  sole,"  to  charge  money  to  be  raised  under  the 
trusts  of  a  term;  and  it  was  taken  for  granted  that  the  wife  could 
make  a  testamentary  instrument  for  this  purpose* 

[507.]  It  may  be  sufficient  to  refer  to  some  other  authorities, 


(ip)  Cit  Latch.  139,  in  Daniel  ▼.  I      (x)  6  Rep.  32%  Moo.  681. 
WWfy.  I      (.y)  1  Ch.  Cas.  287. 

[507] 
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relating  either  to  a  legal  {z)  or  to  a  trust  (a)  estate,  in  which  the 
point  has  been  decided  or  taken  for  granted.  In  most  of  these 
cases,  it  clearly  appears  that  there  has  been  an  express  dispensa- 
tion with  coverture ;  in  others  the  reports  may  be  defective,  or 
the  nature  of  the  transaction,  as  the  reservation  or  limitation  of 
the  power  in  a  marriage  settlement,  or  in  a  settlement  executed 
during  coverture,  or  the  circumstance  that  the  power  must  neces- 
sarily be  exercised  during  coverture,  or  that  a  writing  "in  the 
*^  nature  of  a  will,"  &c.,  has  been  referred  to,  or  other  circum- 
stances, may  have  sufficiently  disclosed  the  intention  (487).  b 
most  of  these  cases,  too,  the  estate  subject  to  the  power  has  been 
vested  in  the  woman. 


[508.]  We  may  here  notice  with  some  other  authorities,  Ridi 
v.  Beaumont^  Lady  TraveTs  ccue^  and  Driver  v.  Thompson;  cases 
which  have  given  rise  to  some  discussion. 


Sir  £.  Sugd^ 
on  Rich  V. 
Beaumont, 


509.)  Sir  E.  Sugden  (b)  observes,  "  it  must  be  remarked  thaton 
<^  the  authority  of  tiie  case  of  Rich  v.  Beaumont  (c),  it  has  been 
**  sometimes  considered  doubtful  whetiier  a  power  given  to  a^ww 
'^  sole  was  not  suspended  by  her  marriage;''  and  after  stating  the 
case  thus, — "  by  the  settiement,  in  that  case  powers  were  given  to 
"  a  single  woman  to  be  executed  by  deed  or  will ;  she  afterwards 
**  married,  and  during  her  coverture  exercised  the  power  by 
"  will," — ^and  referring  to  the  various  proceedings  and  dida,  he 
concludes, — *'  but  whatever  was  the  decision  in  this  case,  the  law 
^'  is  now  clearly  settled,  that  ^feme  covert  may  execute  a  power 
'^  given  to  her  whilst  sole."     There  appears  to  be  some  ambi- 


(z)  Abbot  ▼.  Burton,  11  Mod.  181 ; 
Pigyot  T,  Penrice  (3021);  Ltrngford 
V.  Eyre,  1  P.  W.  740 ;  CotUm  v.  Layer 
(1734) ;  BMcanmmi  v.  Fowkt  (772) ; 
Hunt  V.  Earl  of  WincheUea  (J  780); 
Doe  d.  Colliru  v.  JVeller,  7  T.  R.  478; 
Worrall  t.  Jacob,  3  Mer.  256;  see 
Warwick  v.  Gerrard  (62);  GoodtUle 
▼.  Otujay,  2  Seq.  WU,  6. 

(a)  Hatcher  v.  CurtU,  2  Freem.  61 ; 


Bovey  v.  Smith  (1216);  Sumptim  ▼. 
JeTmer,  2  Keb.  261 ;  Penne  y.  Peacodt^ 
Cas.  Temp.  Tal.  41 ;  Rotcomam  r. 
Fowkcy  tup,;  Southby  v,  Staiiehmm, 
2  Yes.  sen.  611 ;  Hearle  t.  Grtenhtatk 
(582) ;  Bursiest  v.  Wheale  (53) ;  see 
Hinton  t.  Toye,  1  Atk.  465. 

(b)  156. 

(c)  6  B.  P.  C.  152,  8to.  ed. 
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goity  in  these  passages  as  to  the  nature  of  the  particular  powers  chap.  vii. 
on  which  the  doubt  has  arisen,  and  also  as  to  the  wording  of  them;  ^^'  '* 
it  is  presumed,  however,  that  powers  affecting  an  estate  vested  in 
the  woman  are  particularly  referred  to,  and  that  the  doubt  has 
arisen,  when  the  disability  of  coverture  has  not  been  expressly, 
or  by  necessary  and  unavoidable  implication,  dispensed  with:  in 
modem  times  it  can  never,  as  it  seems,  have  been  doubted  that  a 
power,  whatever  its  description  may  be,  can,  in  proper  terms,  be 
reserved  by  or  given  to  a  feme  sole,  to  be  exercised  notwith- 
standing any  future  marriage. 

[510.]  The  case  of  Mich  v.  Beatmwnt  was  a  particular  one,  and 
requires  some  further  notice. — The  settlement  was  made  by  the 
woman  herself,  and  the  power  consequently  reserved  and  not 
"  given  to "  her,  a  difference,  it  may  be,  indeed,  not  of  much 
moment.      The  settlement    evidently   contemplated  marriage, 
though  not  in  express  terms  the  particular  marriage,  which  took 
place,  however,  very  shortly  after  its  date,  and  is  said  to  have 
been  then  on  foot     That  the  settlement  contemplated  marriage 
is  clear,  since  the  first  limitation  of  the  trust, — after  securing  a 
provision  for  the  settlor's  mother,  who  had  a  prior  life  interest  in 
part  of  the  estates, — was  to  permit  her,  the  settlor,  during  ninety- 
nine  years,  if  she  should  so  long  live,  to  receive  the  rents,  ^^  to 
''and  for  her  sole  and  separate  use  and  benefit,  whether  she 
"  should   be  sole  or  married,  and  exclusive  of  any  husband  or 
*^  husbands  she  might  at  any  time  thereafter  marry ;"  after  which 
there  followed  provisions  for  children,  '&c.     The  deed,  which  was 
very  inaccurately  penned,  contained  three  powers ;  one  a  limited  The  powers  in 
power,  to  be  exercised   among    children;    the  others,  general  mmt,  ' 
powers,   depending,  however,   on  different  events :    a  singular 
variation  will  be  perceived  in  the  wording  of  the  powers. — The 
first  power  was  contained  in  a  trust,  subject  to  the  before  noticed 
interests,  that  if  the  settlor  should  leave  issue,  &c.,  (she  left  a  son) 
the  trustees  should,  upon  her  request,  testified  *'  under  her  hand 
"  and  seal  by  any  deed  in  writing,  or  by  her  last  will  and  testa- 
''  ment  in  writing,  or  any  instrument  purporting  to  he  her  last  wiU, 
"  signed  in  the  presence  of  three  or  more  credible  witnesses," 
convey  to  such  children,  &c.,  "  as  by  such  writing,  will,  or  instru- 
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CHAP.  VII.  ^'  ment"  should  be  appointed;  followed  by  provisions  (whether  in 
SEC.  I.  tail  or  not  does  not  appear)  for  the  children,  &c.9  in  deiault  of 
appointment — The  second  power  was  contsuned  in  a  trust,  that  in 
case  she  should  leave  no  issue  of  her  body,  (the  meaning  of  which 
expression  may  not  be  clear  from  the  report,)  and  the  mother 
should  not  survive  the  settlor,  (the  settlor  survived,)  the  trustees 
should  convey  the  premises  to  her  and  her  heirs  (acconfing  to  the 
report)  or  to  such  other  uses,  &c.,  as  she  should  <<  by  any  instni- 
^^  ment  in  writing,  under  her  hand  and  seal  attested  by  two  or 
^*  more  credible  witnesses,  or  by  her  last  will  and  testament  in 
<'  writing  duly  executed,  or  other  imOrument  purporting  to  be  her 
<^  last  will  and  testamemJt^^  appoint,  and  for  want  of  an  appointment 
(according  to  the  report)  to  such  person  as  should  be  her  heir, 
&c. — The  third  power  assumed  the  shape  of  a  general  power  of 
revocation  and  new  appointment,  in  the  event  of  the  settlor  sur- 
viving her  mother,  an  event  which,  as  we  have  seen,  happened: 
it  ran  thus ;  that  in  this  event  it  should  be  lawful  for  her,  '^  by 
'^  deed  indented  under  her  hand  and  seal,  executed  in  the  pre- 
^^  sence  of  three  or  more  credible  witnesses,  or  by  her  last  trt/7  and 
^*  testament  in  writing  dvly  execuJted^^  to  revoke,  alter,  &c.,  all  or 
any  the  use  or  uses,  &c.,  thereinbefore  limited,  ^'  and  by  the 
"  same  or  any  other  deed  or  will,"  to  appoint  new  uses,  &c— 
Tlie  settlor,  after  the  decease  of  her  mother,  and  during  the  co- 
verture, made  a  will,  attested  by  three  witnesses,  and  thereby 
devised  to  her  son  all  her  real  estate  in  the  county  of  Derbj/y  (in 
which  county  the  property  was) ;  with  particular  directions  that 
until  the  son  attained  twenty-one,  or  married,  her  husband  should 
receive  the  whole  of  the  rents,  he  maintaining,  &c.,  the  son,  and 
thenceforth  the  husband  should  receive  half  the  rents  during  his 
life;  and  if  her  son  should  die  in  his  minority,  not  having  issue  at 
his  decease,  (an  event  which  happened,)  then  she  devised  all  her 
real  estate  to  the  husbahd,  his  heirs  and  assigns  for  ever ;  and  she 
directed  that  her  trustees  of  the  settlement  should  convey  their 
said  trust  estate  to  such  uses,  and  for  such  persons,  as  were  named 
in  her  will. — The  husband,  after  the  death  of  his  wife  and  son, 
filed  a  bill  against  the  trustees  for  a  conveyance,  but  King,  Lord 
ClianceUor^  dismissed  the  bill,  declaring,  according  to  Brawn, 
that  if  the  husband  had  any  title  his  remedy  was  at  law  (1404); 
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it  appears,  however,  in  other  books  (d),  that  there  was  another      chap.  vii. 

ground,  namely,  that  the  power  was  considered  as  suspended  by        ^^^'  '* 

the  marriage. — There  was  an  appeal   to    the  House  of  Lords^ 

whereupon  the  decree  was  reversed,  and  the  cause  remitted  to 

the  Court  of  Chancery^  with  directions  that  that  Court  should 

order  a  case  to  be  stated  for  the  opinion  of  the  Court  of  King^s 

Bench  on  the  following  points:  ^^  Whether  the  will  or  instrument 

'^  purporting  to  be  the  will  of  the  settlor,  were  a  good  appoint- 

'^  ment  of  the  estates  therein  contained ;  and  whether  the  trusts 

'^  therein  limited  were  uses  executed  or  trusts."     It  appears  from 

Mr.  Brown* 8  note,  that  the  Court  of  Chancery  accordingly  gave 

directions  respecting  the  case,  but  that  he  could  find  no  further 

trace  of  the  cause. 

[511.]  Mr.  Powett  (e)  considers  that  the  directions  given  by  ^''^^'^^^f 
the  House  of  Lords,  in  fact  decided  in  favour  of  the  validity  of  'none, 
the  appointment ;    it  seems  difficult    to    understand  Uus ;   as 
observed,  however,  by  Sir  E.  Sugden  (/),  the  case  has  been  fre-  ^*^  ^'  ^*s^^' 
quently  cited  as  an  authority,  that  9^  feme  covert  may  execute  a 
power  generally  oVer  her  own  real  estate,  accompanied  with  an 
interest,  or,  according  to  Sir  E.  SugderCs  words,  "  such  a  power," 
referring,  it  seems,  particularly  to  a  power  "  given  to  a  feme 
^^sole^  or  before  marriage.  The  citations  appear  in  four  cases  {g) ; 
they  are  not  wholly  consistent  with  each  other,  and  whether  they 
can  be  relied  on,  as  clearly  shewing  that  the  point  was  actually 
determined,  may  be  questionable  (A) ;  but  looking  to  the  whole 
scope  of  the  settlement,  there  can  be  little  if  any  doubt,  it  seems, 
that  there  was  an  implied  dispensation  with  coverture  {%) ;  indeed. 


if)  Vin.  "  Baron  and  Feme,"  168, 
pi.  26,  from  Lord  Hartxmrt's  MS. 
Tables;  2  Eq.  Cas.  Ab.  685, "  Mar- 
nage,"  pi.  4,  cidng  Gionnds  and  Ru- 
diments of  Law  and  Eq. ;  and  2  Ves. 
BCD.  63,  in  Ihike  of  Marlhro^  v.  Lord 
Godolphin, 

(e)  41 ;  but  see  92,  n. 

(/)  157;  and  see  Powell,  36,  46, 
50. 

VOL.  I.  o  [511] 


(^)  Hearle  v.  Cfreenbank,  1  Ves. 
sen.  302,  304,  3  Atk.  711,  4  Cruise, 
179 ;  Duke  ofMarlhw*  v.  Lwd  Godol- 
phin,  2  Ves.  sen.  63 ;  Peacock  ▼.  Monky 
2  Ves.  sen.  191 ;  and  Wright  r.  Cado- 
gan^  2  Eden,  248 ;  see  Feame's  P.  W. 
305. 

(h)  See  1  Pr.  Ab.  340. 

(t)  See  in  Peacock  y.  Monk^  sup. 
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for  the  reasons  before  mentioned  (508)9  speaking  generally,  and 
without  regard  to  special  circumstances,  it  would  probably  be 
held  that  a  power,  either  reserved  or  given  to  a  woman,  and 
whether  operating  upon  an  interest  vested  in  her  or  not,  would 
not  be  suspended  by  her  marriage.  In  the  principal  case  there 
seems  some  confusion  in  the  ultimate  limitations  as  stated  in  the 
report;  it  would  rather  appear,  that  the  heir  was  to  take  under 
a  special  designation  in  de&ult  of  an  appointment.  The  main 
argument  stated  in  the  reasons  in  support  of  the  decree,  as  to  the 
suspension  of  the  power,  was,  that  a  legal  will  must  have  been 
meant,  and  this  of  course  a  feme  covert  could  not  make  (486) . 
perhaps  this  argument  may  have  been  in  part  urged  on  the 
different  wordings  of  the  powers. 


[512.]  Lady  TraveFs  case,  or  Sclater  v.  TVavel  (400),  appears 
to  be  an  authority  that  a  feme  covert  can  execute  a  power  over 
her  own  real  estate,  reserved  to  her  during  the  coverture,  and 
affecting  a  life  estate  in  remainder  limited  to  her,  and  that  with- 
out an  express  dispensation  with  coverture;  as  elsewhere (401) 
noticed,  there  were  several  circumstances  which  fevoured  this 
view.  It  seems  impossible  to  lay  down  any  general  rule ;  if  in 
the  above  case  the  power  had  run  simply  that  the  wife  might 
make  the  charge,  if  she  survived  her  husband,  probably,  as 
already  observed,  a  different  decision  would  have  been  made.  It 
has  here  been  assumed,  that  this  case  of  Sclater  v.  Travel^  is  the 
case  alluded  to  in  various  places  (j)  under  the  names  of  ^*  Lady 
**  TVaveVs  case,"  and  "  TVavel  v.  Travel;**  on  this  point  the  prin- 
cipal case  appears  to  have  escaped  Sir  J?.  Sugderis  (a)  as  well  as 
Mr.  PrestorCs  (h)  researches. 

[513.]  There  is  an  opinion  of  Mr.  Feame  (c),  on,  as  it  seems 
he  construed  it,  a  provision  authorizing  a  wife,  ^^  by  her  last  will 
^^  and  testament  in  writing,"  to  devise  the  reversion  expectant  on 


(j)  Hearle  v.  Greenbank,  3  Atk. 
711, 1  Ves.  sen.  302,4  Cruise,  179; 
Peacock  V.  Monk,  2  Ves.  sen.  191. 

(a)  166,  157. 


(b)  1  Ab.  340. 

(c)  P.  W.  306 ;  see  Downes  v.  7Tm- 
peron,  4  Russ.  334. 
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as  estate  tail  given  to  her;  he  considered  that  the  power  was      chap.vh. 
not  suspended  by  a  second  marriage,  relying  on  Rich  v,  Beau^        ^^^'  '* 
montj  &C. ;  it  may  be  noticed^  that  in  the  course  of  the  dispo- 
sitions of  the  will,  there  was  a  reference  to  the  wife's  future 
marriage. 

[514.]  And  here  a  reference  may  be  made  to  an  early  case  (d),  Bumet  v.  Hti- 
where  there  was  a  devise  to  a  wife  for  life,  with  remainder  to 
a  niece  in  fee,  on  condition  that  she,  the  niece,  should  pay  400/^ 
as  the  wife  by  will  or  writing  should  appoint;  the  wife,  during 
the  second  coverture,  made  a  will  ynth  the  assent  of  her  husband ; 
and  as  we  shall  see  elsewhere  (1747),  the  appointment  was 
sustained,  notwithstanding  some  of  the  dispositions,  viewing 
them  as  testamentary,  had  lapsed.  In  Oke  v.  Heath  (^),  Lord 
Hardwicke^  in  order  to  uphold  the  case,  seemed  disposed  to  treat 
the  appointment  as  not  testamentary ;  but  it  is  difficult  to  sub- 
scribe to  his  reasoning,  which  might  go  to  shew  tliat  a  power 
to  be  executed  by  "  will,"  must  be  executed  by  a  will  which 
should  be  such  in  the  strictest  sense  (486). 

[515.]  In  Driver  d.  Berry  v.  Thompson  (f)^  a  copyhold  estate 
of  a  wife  was  surrendered  to  the  use  of  the  husband  and  wife  for 
their  lives,  and  after  the  decease  of  the  survivor  of  them,  to  the  use 
of  such  persons,  &c.,  as  the  wife  ^'  had  already^  or  thereafter  should, 
^^  in  and  by  her  last  wiU  and  testament,  or  any  codicil  thereto 
"  to  be  by  her  duly  executed,  in  the  presence,"  &c.,  give,  &c., 
without  an  express  dispensation  with  the  disability  of  coverture ; 
it  was  argued,  that  under  the  power  the  wife  could  make  a  will, 
only  in  case  she  should  survive  her  husband;  but  the  contrary 
was  held :  indeed,  admitting  that  in  point  of  law  a  power  could 
be  reserved  to  her,  to  be  exerdsed  during  the  coverture,  it  ap- 
pears clear  that  such  was  the  intention. 

[516.]  Sir  E,  Sugden  {g)  allows  the  authority  of  the  case  upon  Sir  E.  Sugden 
this  point,  but  (h)  raises  a  doubt  as  to  the  question  of  law,  on  jiumpsm^ 


iff)  169. 
(A)  155,11. 


(d)  Burnet  v.  Helgrave  (1747). 
if)  1  Ves.  sen.  140. 
(/)  4  Taunt.  294. 

o  2  [516] 
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the  ground  that  *^  her  will,  in  such  a  case,  operates  on  the  in* 
'^  heritance,  which  remains  vested  in  her  and  her  husband,  in  her 
*'  right"  It  is  apprehended,  however,  that  the  decision  is  per- 
fectly correct,  and  that  without  reference  to  particular  customs^ 
which  seem  very  various  on  the  point  (i);  as  observed  by 
Mansfield^  C.  J.  (j)^  the  copyhold  passes  by  the  surrender, 
not  by  the  wilL 


[517.]  The  point  seems  not  to  have  been  doubted  in  the  dis- 
cussions in  Taylor  v.  Philips  (A),  where  the  only  question  was, 
whether,  in  consequence  of  the  husband  not  having  actually 
joined,  the  surrender  was  sufficient  {I);  Taylor  v.  Philips  was, 
indeed,  ultimately  compromised. 


Bonds  &c.  that 
wives  may  dis- 
pose of  their 
personal  estate, 
&c. 


(f.)  General  Powers  over  Personal  Estate. 

[518.]  There  are  numerous  cases  in  the  books,  of  bonds, 
covenants,  or  agreements,  executed  by  intended  husbands  prior 
to  marriage,  to  permit  intended  wives  to  dispose  of  their  own 
personal  estate  (m),  or  a  part  {n)  of  it,  or  to  appoint  particular 
sums  to  be  paid  by  the  husband  (o) ;  and  that  sometimes  by  will 
or  appointments  in  the  nature  of  wiUs,  and  sometimes  by  acts 
inter  vivos  ;  in  such  cases  there  is  evidently  an  implied  dispensa- 
tion with  the  coverture. 


[519.]  Hie  cases,  or  at  least  some  of  the  cases  composing  the 
former  class,  may  not  perhaps,  in  strictness,  involve  in  them  the 


(i)  Vin.  **  Custom,"  176,  pi.  6; 
and  see  Steveru  v.  Tyrrell,  2  Serj. 
WUs.  1 ;  Doe  d.  NetAercoie  v.  Bartle^ 
5  B.  &  A.  492;  1  WaXk.  Cop.  2nd 
ed.  102,  197. 

(t)  And  see  (73);  and  Taylor  v. 
Philips^  inf. 

{k)  1  Ves.  sen.  228 ;  2  Ves.  sen.  23, 
and  Bellas  supp.,  119  and  258 ;  and  see 
Cotton  V.  Layer  (1734) ;  and  2  Ves. 
sen.  76,  in  Duke  of  Marlbro*  v.  Lord 
Godolphin ;  I  Pr.  Ab.  339. 


(0  See  Scawen  v.  Maw,  3  Bing.  380. 

(m)  See  Stone  f.  Forsyth,  2  Doug. 
707 ;  Daniel  v.  Goodwin,  Sng.  appx. 
701. 

(n)  See  Jenkin  v.  Whitehaute,  1 
Burr.  431. 

(o)  Harriot  v.  Kinsman^  Cro.  Car. 
219;  7>%T.P«iw,  Cio.Car.  376; 
Harris  v.  Berne,  1  Keb.  347 ;  Sh^ 
herd  t.  Spencer,  1  Keb.  821 ;  Roe  7. 
Marshall,  Skin.  34. 
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doctrine  of  powers ;  the  property  is  the  wife's,  and  there  seems      ghap.  vji. 
reason  to  think  that  a  will  made  of  it  by  the  assent  of  her        "^^- '- 


husband  operates  as  a  proper  will  of  the  wife's  interest  (1723)  As  to  a  will 

inad6  by  ^j€tn€ 

(1757)  (1762);  though  it  must  be  admitted  that  the  subject  is  covert  with  her 
involved  in  no  little  obscurity,  with  reference  both  to  the  pro-  ^^^  °  ***" 
perty,  of  which  a  strict  will  can  be  made,  and  to  the  period  and 
nature  of  the  assent;  and  various  questions  may  perhaps,  at  least 
at  law,  remain  to  be  settled  on  the  doctrine.     In  equity,  at  least  Equity 
in  general  (/?),  and  frequently  at  law,  as,  perhaps,  in  all  cases  Law. 
of  proper  powers  (9),  it  seems  quite  immaterial  whether  a  testa- 
mentary instrument  of  a  Jhne  covert  be  made  with  her  husband's 
assent  or  not;  that  is,  provided  there  be  a  clear  right  of  disposi- 
tion; the  right  of  disposition  may,  indeed,  in  some  cases  have 
proceeded  from  his  act,  and  in  such  cases  there  is,  in  a  sense, 
an  assent     It  may  be  sufficient  to  refer  to  some  of  the  cases 
in  which  the  point,  as  to  a  husband's  assent  to  his  wife's  will,  has 
been  discussed  (r). 

[520.]  In  Estan  v.  Wood  («),  the  covenant  seems  to  have  been 
for  the  payment  of  legacies  bequeathed  by  a  will  already  made 
by  the  intended  wife,  without  referring  to  future  wills:  whether 
the  sums  thereby  became  fixed  as  absolnte  gifits,  or  could  be 
revoked  or  varied  by  the  wife  during  the  coverture  or  afterwards, 
or  would  lapse,  might  perhaps  be  questionable  (346) ;  the 
marriage  in  itself  was  not  of  course  a  revocation  of  the 
will  (1734). 


(p)  Feitiplace  v.  Gorges  (544); 
Toppenden  v.  Wakky  1  Phil.  352; 
and  see  Braham  v.  Burchellj  3  Ad. 
263. 

ig)  (1762);  see  Tylley  v.  Peirce, 
iup. ;  Marriol  v.  Kinsman,  sup. 

(r)  TylUy  v.  Pierce,  sup,  ;  Marriot 
V.  Kinsman,  sup. ;  Taylor  v.  Raines, 
7  Mod.  148,  and  see  Shardelow  v. 
Naylor,  1  SalL  313,  Holt.  102,  and 
also  2  Doag.  709,  note  to  Stone  v. 
Forsyth;  Batch  v.  Wilson,  Pr.  Ch.  84 ; 
Burnet  v.  Helgrave  (1747) ;  George  d. 
Thomhury    v.  ,  Amb.    627; 


Oke  V.  Heath,  1  Ves.  sen-  134 ;  Hen- 
ley V.  Philips,  2  Atk.  47 ;  Duke  of 
Marlbro'  v.  Lord  Godolphin,  2  Ves. 
sen.  61 ;  Jenkin  v.  Whitehouse,  1  Burr. 
431 ;  Stone  v.  Forsyth,  2  Doug.  707 ; 
Hodsden  v.  Lloyd,  2  B.  C.  C.  543 ; 
Barr  v.  Carter,  2  Cox,  429 ;  and  see 
Vin.  "Devise,"  42,  pi.  8,  10,  II; 
"  Exors."  121,  pi.  4,  5;  Scammell  v. 
Wilkinson,  2  East,  551,  and  Stevens 
v.  BagweU,  15  Ves.  139;  and  see 
Toller's  Exors.  9,  84  ;  1  Roper's  Hus- 
band and  Wife,  166. 

(*)  Cro.  Eliz.  27. 
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[521.]  Provisions  of  the  above  nature,   or  at  least  of  the 
nature  of  those  cases  comprised  in  the  first  class  are  not  un- 
common at  this  day,  though  as  to  such  portions  of  an  intended 
wife's  property  as  can  be  ascertained,  and  from  its  nature  be 
Ordinary  settle*  conveniently  held  in  trust,  a  transfer  is  usually  made  to  trustees 

upon  the  trusts,  and  with  the  powers  agreed  upon.  It  is  in  every 
day's  practice  to  meet  with  general  powers  reserved  or  limited  to 
a  woman  by  marriage  {t)  or  other  settlements,  wills  (u),  &C.,  with 
limitations  in  default  of  an  appointment  sometimes  to  the  woman, 
sometimes  to  her  next  of  kin,  sometimes  to  others,  so  that  it  may 
seem  superfluous  to  cite  any  authorities  on  the  subject.  The 
observations  ahready  made  on  general  powers  over  real  estate, 
are  in  a  great  degree  applicable;  it  may  be  added,  however, 
that  in  the  absence  of  an  express  dispensation  with  the  disability 
of  coverture,  the  implication  may  frequently  be  stronger  io 
fitvour  of  the  wife  as  to  personal  estate,  either  in  order  to  protect 
her  from  her  husband,  or  in  consequence  of  his  concurrence  in 
the  creation  of  the  power. 


Gibbons  v. 
MouUon, 


[522.]  In  an  early  case  (r),  there  was  a  bequest  to  a  nieoe 
(then  it  seems  sole)  during  her  life,  of  an  annuity  charged  on 
leaseholds  for  years  determinable  with  a  life,  followed  by  a  power 
to  her  in  the  event  of  her  dying  during  the  life,  to  grant  an 
annuity  to  any  one;  the  legatee,  when  eaverty  exercised  the 
power  by  will,  and  the  appointment  was  held  good. 


[523.]  Mr.  Roper  (w)  appears  to  have  considered  that  a  mere 
agreement  on  the  part  of  a  husband,  that  his  wife  may  dispose 
of  her  estate  will  not,  in  the  event  of  the  husband  dying  first, 
operate  as  against  her  next  of  kin,  so  as  to  validate  a  will  made 
during  the  coverture ;  the  authorities  cited  by  him,  appear  how- 
ever not,  at  least  distinctly,  to  support  this  view,  which,  it  seems, 
should  be  adopted  with  caution  (551) ;  the  point  may  depend  on 


(0  See  Sprange  v.  Barnard,  2  B. 
C.  C.  585 ;  Cathay  v.  Sydenham,  2. 
B.  C.  C,  391 ;  Randal  v.  Hearle,  1 
Anst.  124. 


(u)  Fnderick  v.  Harlwell  (539). 
(v)  Gibbons  v.  MouUon^  Finch,  346. 
[w)  1  Husband  and  Wife,  166. 
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(g.)  Am  to  Special  Powers  being  confined  to  the  period  o/Discoverturef 
or  to  the  period  of  a  Particular  Marriage, 

[524]  As  observed  by  Sir  jB.  Suffden  (ar),  of  course,  a  "power  "Being sole." 
"  given  expressly  to  a  woman,  *  being  sole,'  cannot  be  executed 
"  by  her  during  her  coverture;"  that  is,  provided  the  construc- 
tion be  clear,  that  the  power  is  to  be  executed  only  while  the 
woman  is  unmarried.  With  respect  to  the  cited  case  (y),  it 
must  be  presumed,  either  that  the  words  "being  sole"  were  not 
actually  in  the  power,  or  that  the  deed  presented  some  question 
as  to  their  meaning,  for  otherwise  a  point  apparently  so  plain 
could  not  have  been  made  the  subject  of  such  grave. discussion, 
as  to  have  induced  the  Chancellor  to  require  the  assistance  of 
two  judges;  indeed  the  reports  are  very  confused,  and  are  at 
variance  as  to  the  phraseology  and  decision  on  this  point  There 
appears  to  be  some   mistake  in  Mr.  Preston's  citation  of  this 


[525.]  So  there  may  be  cases  where,  without  express  words 
confining  the  execution  to  the  discoverture  of  a  woman,  it  may 
appear  to  be  the  intention  that  a  power  shall  not  otherwise  be  ex- 
ecuted. This  was  one  of  the  views  in  Craker  v.  Parrott  (1128), 
a  case  which  has  given  rise  to  so  much  remark: — there  a 
fireeman  of  London,  as  to  the  legatory  third  part  of  his  personal 
estate,  intrusted  his  wife  Mdth  it  during  her  widowhood^  desiring 
her,  in  case  she  shouldmarry,  to  give  it  unto  the  testator's  children ; 
she  did  marry,  and  afierwards  settled  the  property,  but  very 
unequally,  and  the  settlement  was  set  aside.  One  of  the  reasons 
urged  against  the  settlement  was,  that  she  ought  to  have  made 


(x)  156;  and  see  Powell,  42;  see 
AUlabu  F.  Bice  (23) 

(y)  Mar,  of  Antrim  v.  Dvke  of 
Bycki.  1  Ch.  Ca.  17,  2  Freem.  168, 
1  Sid.   101 ;  see  S.  C.  cit.  m  Com. 


Dig.  "  Chancery,"  4  H.  7;  "  Poiar," 
C.  1 ;  and  in  2  Com.  Rep.  496,  in 
Bayleyy,  Warhurtoiu 
(z)  1  Ab.  339. 

[525] 
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the  disposition  prior  to  the  m 
ground  the  case  was  decided. 


"Notwithstand-       [526.]  In  general,  it  seems  that  where  a  power  is  reserved  or 
iDg  coverture."    given  to  be  executed,  "  notwithstanding  coverture,"   or  in  like 

terms,  it  may  be  executed,  whether  a  woman  be  married  or  not, 
and  even  though  other  powers  are  expressed  differently  in  the 
same  instrument,  as  '^  during  her  said  coverture,  or  at  any  other 
^^  time,  and  as  well  married  as  sole  "  (a). 

(527.)  In  a  recent  case,  indeed  (b)^  where,  during  a  first  cover- 
ture, a  wife's  reversion  in  fee  was  settled  to  the  use  of  such  per- 
sons, &c.,  as  the  wife,  ^^  from  time  to  time  during  her  life,"  by 
her  wiU  or  any  writing,  purporting,  &c.,  and  which  will,  &c,  she, 
<<  notwithstanding  her  coverture,"  was  empowered  to  make, 
should  appoint,  and  in  default  of  an  appointment,  to  her  in  fee, 
Mr.  Justice  Burrough  is  reported  to  have  thrown  out  a  doubt 
whether,  on  the  determination  of  the  first  coverture,  the  power 
did  not  become  merged  in  the  inheritance ;  meaning,  perhaps, 
that  tlie  power  might  be  viewed,  as  not  intended  to  last  longer 
(3233);  it  was  unnecessary,  however,  to  decide  the  point.  It 
is  apprehended  that  the  power  still  continued ;  Mr.  Preston  (c) 
appears  to  take  this  view  of  such  a  case,  though,  indeed,  his 
authority  is  not  in  point. 

[528.]  Cases  may  certainly  arise  where  the  power  can  be  exe- 
cuted during  a  particular  coverture  only,  so  that  if  the  wife  survive 
the  coverture,  without  executing  the  power,  it  is  at  an  end.  Thus 
in  Horseman  v.  Abbey  (d)^  there  was  a  power  in  a  marriage  settle- 
ment to  appoint  <<  devise,"  &c,  a  sum  of  1,000/.  raiseable  at  all 
events,  but  not  until  the  decease  of  the  survivor  of  the  husband 
and  wife,  such  power  to  be  exercised  ^^  at  any  time  or  times 
^^  thereafter,  during  her  coverture,  and  notwithstanding  the 
"  same,"  by  any  "  AeeA  or  writing,"  &c. ;  and  it  was  held  that 


(a)  See  Doe  v.  Denny  (1263) ;  Jones 
V.  Curry  (1663) ;  Wallop  v.  Earl  of 
PartsfmnUh,  Sug.  appx.  680. 

(b)  Langley  v.  Sneyd  (1694). 


(c)  1  Ab.  339. 

(rf)  1  J  &  W.  381 ;  see  1  Pr.  Ab. 
339. 
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the  power  was  confined  to  the  original  coverture.    It  may  not  be      chap.  vu. 
perfectly  clear  what  would  have  been  the  result  if  the  wife  had        ^^^' '' 
made  a  will  during  the  original  coverture  and  survived  (1743). 
Perhaps  if  the  word  "  and  "  had  been  left  out,  a  difiFerent  con- 
struction might  have  prevailed. 

[529.]  In  the  above  case  probably  there  was  a  mistake  in  the 
framing  of  the  settlement  on  some  point  or  other,  since  the  reason 
in  confining  the  exercise  to  the  original  coverture  is  not  very 
obvious;  in  other  cases,  where  the  wife  on  surviving  will  resume 
her  original  ovniership,  it  may  be  natural  that  the  power  should 
be  confined  to  the  coverture  (e) ;  powers  so  confined  are  very 
conunonly  found  in  a  marriage  settlement  of  a  woman's  personal 
estate,  after  provisions  for  the  children,  &c. 


(h.)  Whether  a  Feme  Covert  cany  Inf  the  exercise  of  a  Power,  devest 

the  Marital  Rights  of  her  Husband. 

[530.]  Though  a  power  reserved  or  limited  to  a  woman  may 
not  be  absolutely  suspended  by  a  marriage,  it  may  be  proper  to 
consider  how  far  in  the  cases  of  appendant  powers  there  may  not 
be  an  extinguishment,  or  a  suspension /^ro  tanto^  as  to  any  interest 
acquired  by  the  husband  in  her  right,  so  as  with  reference  to  some 
powers  to  render  his  concurrence  necessary  to  any  execution  of 
them,  and  with  reference  to  others  to  render  his  concurrence 
necessary  to  such  an  execution  of  them  as  would  devest  his 
interest  (f).  We  shall  elsewhere  (3149)  find  that  as  to  ordinary 
appendant  powers,  an  alienation^  whether  total  or  partial,  of  the 
estate  or  interest,  has  in  general  the  effect  of  extinguishing  or 
suspending  the  powers;  the  interest  acquired  by  the  marriage — 
the  act  of  law — is  not  however,  for  many  purposes,  an  alienation, 
and  may  not  be  for  this ;  it  may  be  urged  that  the  case  is  analo- 
gous to  the  converse  case  of  dower  (1458),  and  other  cases 
where  interests  are  acquired  by  act  of  law.     The  point  would 


(e)  See  Mantell  v.  Price,  Sug.  appx.    I      (/)  See  GoodhiU  v.  Brigham  (52) ; 
702.  1  see  (649). 

[530] 
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appear  never  to  have  been  regularly  discussed.  It  may  perhaps 
be  doubtful  how  far  a  difference  would  arise  between  cases  of 
express,  and  cases  of  implied,  dispensation  with  the  disability  of 
coverture ;  we  should  bear  in  mind,  however,  in  considering  cases 
wanting  words  of  express  dispensation,  that  the  reason  assigned 
by  some  writers  (ff)  for  the  implied  dispensation  is,  that  the  hus- 
band can  receive  no  prejudice.  Perhaps  in  the  case  of  a  direct 
alienatioTii  as  by  a  marriage  settlement  in  favour  of  the  husband, 
it  would  be  impossible  to  consider  the  power  as  not  affected,  not- 
withstanding an  express  dispensation  should  be  contained  in  the 
original  power. 


Blithe*$  case. 


[531.]  From  Sir  E,  SugderCs  unqualified  expression  (A),  ''and 
''  the  concurrence  of  her  husband  is  in  no  case  essential,"  he  ap- 
pears to  consider  that  by  the  mere  act  of  marriage  the  power  is 
not  affected,  and  perhaps  that  is  the  better  opinion.  It  may  be 
difficult,  however,  to  reconcile  this  view  with  Blithe s  case  (t) : 
there  a  widow  assigned  a  term  of  years  in  trust  for  herself  for  life, 
and  afterwards  in  trust  for  her  only  child  for  life,  and  afterwards 
"  upon  such  trusts  as  she  should  by  any  writing  signed  in  the 
"  presence  of  two  witnesses  declare,"  but  without  any  express 
trust  in  de&ult  of  an  appointment;  she  married  again,  and  during 
the  coverture  made  an  appointment;  but  the  appointment  was 
declared  void,  and  the  adillinistrator  of  the  husband,  who  survived, 
was  held  to  be  intitled  to  the  reversionary  interest.  The  gpround 
of  the  decbion  appears  to  have  been,  that  the  power  was  coupled 
with  an  interest,  which  interest  was  vested  in  the  husband. 
Possibly  it  may  have  been  considered  that  the  words  meant 
nothing  (560),  that  they  were  surplusage,  and  only  expressed 
what  would  otherwise  have  been  implied,  namely,  that  the  trust 
should  result  (336) ;  this  construction  would  have  been  more  easy 
had  no  formalities  been  mentioned.  K  there  had  been  a  limitation 
in  default  of  a  declaration  or  appointment,  the  question  par- 
ticularly under  consideration,  would  have  been  more  distinctly 
raised.     In  many  cases  the  point  would  not  bear  argument;  as 


[g)  Harg.  note  to  Co.  Litt.  n2s  |      (A)  166. 
and  see  Anon.  1  And.  182.  |      (»)  2  Freem.  91. 
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(i.)  TranMcHons  between  Husband  and  Wife* 

[53S.]  In  addition  to  the  wife's  general  incapacity  at  common 
law  to  alien  to  any  one,  there  is  a  further  impediment  in  respect 
to  transactions  between  a  wife  and  her  husband,  on  account  of 
their  unity  of  person,  ^^  so  as  neither  of  them  can  give  any  estate 
"  or  interest  to  the  other"  (wi).  This  reason,  however,  is  inap- 
plicable to  powers,  the  donee  of  which  is  considered  to  many 
purposes  in  the  light  of  an  instrument,  the  appointee  coming  in 
under  the  assurance  creating  the  power  (1387). 

[534]  It  can  scarcely  be  necessary  to  cite  authorities  for  what 
is  occurring  every  day ;  but  as  to  appointments  by  the  huAand 
to  the  wife,  in  addition  to  Sir  E.  SugderCs  reference  (91)  to 
Latch  44  (o),  the  cases  of  limitation,  by  way  of  jointure,  may 
be  referred  to ;  and  as  to  aj^ointments  by  the  wife  to  the  hus- 
band, some  cases  are  afterwards  noticed. 


(S)  Harris  y.  Graham  (439) ;  Mar. 
of  Antrim  y.  Duke  of  Bucks.  (524); 
Bsyley  y.  Warburtan  (496) ;  Boffoi  y. 
Oii^Atoit  (2134);  see  10  Mod.  36,  in 
Tomlinson  y.  Dighton;  Doe  y.  Hal- 
combe  (496);  Doe  y.  Colman  (496); 
Doe  d.  CouriaU  y.  Thamasy  9  B.  &  C. 
288. 


(k)  Tyrrell  ▼.  Manh  (3197). 

(/)  See  Anon.  Godb.  327,  pi.  419; 
Pollard  y.  Lady  GreenviU  (2950). 

(m)  Co.  Litt.  187*. 

(n)  333. 

(o)  In  Daniel  y.  Uhley;  and  see 
ibid,  139;  and  Bendloe,  180,  S.  C. 
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where,  in  contemplation  of  a  particular  marriage,  property  is  with  chap.  yii. 
the  consent  of  the  intended  husband  limited  to  such  persons  as 
the  intended  wife,  notwithstanding  her  coverture,  shall  appoint, 
and  in  default  of  an  appointment  to  her;  the  particular  husband  at 
least  could  never  contend  that  his  interest  could  not  be  affected ; 
and  in  many  other  cases,  with  reference  to  powers  limited  under 
different  drcumstances,  at  least  where  the  property  is  personal 
estate,  a  contrary  doctrine  might  almost  nullify  the  power. 

[532.]  In  cases  of  leases  (j),  and  of  sales  or  exchanges  (A) 
executed  under  powers,  we  usually  find  that  the  husband  con- 
curs; though  in  two  ill-reported  cases  (/)  the  leases  seem  to  have 
been  made  by  the  wife  alone. 
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Sale  to  a  hus- 
band. 


[535.]  As  iliustratiye  of  the  nature  of  powers,  we  frequently 
find  an  old  case  cited,  to  shew  that  a  feme  covert  not  only  may 
make  a  sale  under  a  power,  but  may  sell  to  her  husband,  it  being 
said  that  the  feoffees  were  committed  to  the  Fleet  for  refusing  to 
concur  (/?) ;  the  case  was  compared  to  that  of  the  wife  being  an 
attorney,  to  deliver  seisin  to  her  husband  (9) :  it  would  appear, 
however,  that  she  cannot  sell  to  her  husband  an  estate  vested  in 
her  upon  condition  (r).  As  observed  by  Mr.  Preston  (a),  a 
Court  of  equity  at  this  day  might,  at  least,  look  with  jealousy 
on  a  sale  to  the  husband  by  the  wife  sio  intrusted  with  a  power 
of  sale:  in  modem  times,  Jiowever,  such  transactions  are  not 
frequent. 


[536.]  In  Pitt  V.  Jojckson^  or  Smith  v.  Lord  Camelford  (1561), 
there  appears  to  have  been  a  sort  of  contract  for  sale  by  the  wife 
to  her  husband ;  not,  indeed,  under  a  limited  power  of  sale,  but 
under  a  general  power  of  appointment :  the  particular  grounds  of 
the  decision  against  a  specific  performance  of  the  contract  are 
not  very  clearly  stated  (2920). 


Gifts  to  hus- 
bands. 


[537.]  Under  general  powers,  appointments  by  wives,  by  way 
of  gift,  in  favour  of  their  husbands,  and  as  well  by  acts  inter  vivos 
as  by  testamentary  instruments,  are  very  common. 


As  to  the  sanc- 
tion of  a  Court 
of  equity. 


[538.]  It  appears  clear,  as  observed  by  Sir  E.  Sugden  (i), 
that  a  feme  covert  pursuing  the  formalities  required,  may  in 
general  make  an  appointment  without  the  sanction  of  a  Court 
of  equity.  His  remark  is  made  chiefly  with  reference  to  per* 
sonal  estate  and  to  purchasers;  but  the  same  doctrine  appears 
to  apply  to  property  in  general,  and  to  appointments  to  the 
husband  (c).  Where  the  property  consists  of  personal  estate 
in  the  hands  of  trustees,  or  of  real  estate  vested  in  them  in  trust, 
it  is  of  course  important  for  the  trustees  to  satisfy  themselves 


(p)  Bro.  «'Exors."  pi.  175;  Co. 
Litt.  112%  187»»;  see  2  Freem.  19,  in 
Cawkry  v.  Parrett ;  and  see  in  Mar, 
of  Antrim  v.  Duke  of  Bucks.  (524). 

(q)  See  Co.  Litt.  52»,  187»»;  2  Freem. 
19,  in  Cawkry  v.  Patrell. 


(r)  Bro.  "  Cut  in  w/4,"  pi.  16. 

(a)  1  Ab.  338. 

(b)  119. 

(c)  Hinton  v.   Toye,  1  Alk.  465; 
see  Bagol  v.  OughUm  (2124). 
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that  the  appointment  has  proceeded  without  undue  influence;      chap.  vii. 
and  perhaps  in  many  cases  they  would  be  justified  in  obliging        ^^^'  ^' 
the  parties  to  file  a  bill. 

[539.]  In  Frederick  v.  HartweU  {d\  where,  when  the  bill  was 
filed,  no  appointment  had  been  made,  though  one  was  made 
during  the  progress  of  the  suit,  the  then  M.  R.  required  the  wife 
to  appear  openly  in  Court  and  testify  her  consent 

[540.]  In  Ridi  v.  Cockell  (^),  though  it  was  held  that  a  woman 
might  appoint  to  her  husband,  it  was  laid  down  that  the  act 
must  be  dear,  and  not  equivocal;  and  that  therefore  if,  as  in  the 
principal  case,  the  husband  should  obtain  a  transfer  of  stock  held 
in  trust  for  the  separate  disposal  of  his  wife,  and  without  any 
clear  denotation  of  intention  on  her  part,  that  the  property 
should  become  his,  he  would  become  a  trustee  for  her. 

[541.]  We  may  here  refer  to  Maderoth  v.  Bacon  (2646), 
where,  under  a  power  vested  in  a  feme  covert  to  appoint  to  her 
'^  fiunily,"  &c.,  an  appointment  by  deed  to  her  husband  was, 
under  the  circumstances,  sustained. 

[542.]  It  would  be  endless  to  cite  cases  of  testamentary  ap- 
pointments by  wives  in  favour  of  their  husbands  (f), 

[543.]  Sometimes  a  woman  is  authorized  to  appoint  generally  Exception  of  a 
to  any  persons  "  except  her  husband  (g)  /'  but  such  an  exception  power, 
seems  a  very  inadequate    protection   against  a   husband's   in- 
fluence, particularly  where  the  power  is  to  appoint  by  an  act 
inter  vivos  ;  and  what  is  the  effect  of  such  an  exception  may  not 
be  clear. 


{i)  1  Cox,  193,  and  cit  8  Yes. 
171,  &c.,  in  Sperling  v.  Rochfort; 
see  abo  Macarmick  v.  Buller  (415). 

{e)  9  Vcs.  360. 

(/)  See  Bich  y.  Beaumont  (509); 


Roscommon  v.  Fowke  (772). 

(^)  See  Sag.  appx.  703,  in  Mantell 
V.  Price;  and  see  2  Cas.  and  Op. 
263. 
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(j.)  Whether  RecdEstcUey  limited  to  the  separate  use  of  a  Feme 

Covert,  can  he  appointed  by  her, 

^f'^i^JS"'"'       ^^^'^  ^^  ^^  ^^^  propose  to  enter  into  the  various  questions 
&c.,tothe8epa.  arisinfi:  as  to  dispositions  of  the  capital  of  personal  estate,  or, 

rate  use  of  a  .  "^  r    t       • 

feme  covert,        what  IS  more  commou,  of  the  income  of  personal  or  of  real  e^ 

state,  settled  in  Beivour  of  a  married  woman  for  her  separate  use. 
Besides  Sir  E.  SugderHs  discussion  (A),  the  subject  is  treated  of 
at  large  by  several  writers  (i)\  a  detailed  view  of  the  doc- 
trine is  the  less  called  for  in  a  work  on  powers,  since  in  these 
cases,  the  feme  covert  has  not  a  mere  power,  if  in  any  sense  a 
proper  power;  she  has  an  interest,  the  fund  is  her  property  (120) 
(581).  We  may,  however,  observe  that  it  seems  perfectly 
established  that  a  settlement  gift  or  limitation  of  personal  pro- 
perty, ^^  to  the  separate  use  "  of  a  woman,  or  in  similar  words, 
without  more,  enables  her  not  only  to  receive  and  apply  to  her 
separate  use  the  income,  but  to  dispose  of  the  capital  or  corpus 
either  by  an  act  inter  vivos^  or  by  will  {j) ;  the  doctrine  was  dis- 
tinctly admitted  in  Rich  v.  Cockell  (A),  though  in  that  case  diere 
was,  as  is  usually  the  case,  an  express  power  of  appointment 


Real  estate. 


[545.]  It  is  not  very  common  for  real  estate  to  be  limited  with 
such  bare  words;  and  it  seems  to  be  the  prevailing  impression 
that  whatever  other  effect  they  may  have,  they  will  not,  either 
at  law  or  in  equity,  enable  a  feme  covert  to  dispose  of  the  in- 
heritance (Z). 

[546.]  Indeed,  in  an  Anonymous  case,  cited  in  Peacock  y. 
Monk  (m),  and  mentioned  at  the  end  of  that  case,  the  point  is 


(A)  113;  and  see  288. 

(t)  1  Roper's  Husband  and  Wife, 
151—270;  1  Fon.  Eq.  103,  &c.,  6th 
ed. ;  1  Sand.  Uses,  344,  347, 4th  ed. ; 
1  Jar.  Pow.  Dev.  255,  n. 

(J)  Fettiplace  r.  Gorges,  1  Ves.  jn. 
46 ;  3  B.  C.  C.  8 ;  see  also  Peacock 
Y.  Monk  (552) ;  Hearle  v.  Greenbank 


(582) ;  Tappenden  v.  Walsh,  1  Phil.  352. 

(*)  9  Ves.  369. 

(0  1  Sand.  Uses,  M5,  4th  ed. ;  2 
Rop.  Hus.  and  Wife,  185. 

(m)  See  3  B.  C.  C.  10,  in  Fettiplaee 
V.  Chrges ;  Goodhill  v.  Brigham  (52) ; 
and  4  Taunt  297,  in  Driver  r. 
Thompson, 
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said  to  have  been  decided  on  a  trust  estate,  contrary,  perhaps  it      chap.  vii. 
is  to  be  inferred,  to  the  then  prevailing  opinion ;  we  have,  how-        ^^•'' 
ever,  but  a  very  imperfect  account  of  the  case  in  the  represen- 
tation of  it,  as  one  "  where  a  real  estate  of  a  wife  was,  by  settle- 
"ment  before  marriage,  secured  to  her  separate  use,  and  as  if 
"she  were  ^feme  sole,  but  no  power  given  her  to  devise  it" 

[547.]  Since  real  estate  may,  either  at  law  or  in  equity,  be 
settled  with  a  power  of  disposition,  it  is  of  course  simply  a  ques- 
tion of  construction  what  the  words  mean,  and  probably  a  slight 
addition  would  vary  the  case ;  how  fiu*  the  word  "  disposal "  (108)  "  Disposal.** 
would  be  sufficient,  may  be  questionable;  in  Hodsdm  v.  Lloyd 
(556),  the  words  ^^  to  be  at  her  own  disposal,"  besides  being  in  a 
loose  executory  agreement,  evidently  referred  to  what  was  to 
take  place  after  the  wife's  death. 

[548.]  In  the  recent  case  of  Doe  d.  Stevens  v.  Scott  (n),  w^here 
the  words  were  very  informal,  the  legal  estate  seems,  under  the 
devise  creating  the  separate  trust,  to  have  been  vested  in  th^ 
trustee,  and  that,  in  a  Court  of  law,  may  have  been  a  sufficient 
answer;  it  is  not  very  easy,  however,  to  say  what  view  was 
taken,  further  than  that  there  was  no  legal  power  to  devise. 

[649.]  There  is  an  obvious  distinction  between  real  and  per-  Distinction  be- 

,  ,         tween  real  and 

sonal  property ;  as  to  personalty,  if  the  husband  survive  the  wife,  personal  estate. 

he  takes  the  capital ;  the  word  ^^  separate "  having  reference  to 

him,  may  therefore  be  well  held  to  authorize  tlie  wife  to  exclude 

him  from  the  capital  as  well  as  the  income :  on  the  other  hand, 

the  real  estate  goes  to  the  heir,  subject  indeed  in  some  cases  to 

the  husband's  estate  by  curtesy,  which,  if  not  wholly  excluded 

in  such  a  case  (583),  might  perhaps  be  properly  held  to  be  within 

the  wife's  power  (530). 

[550.]  Sir  E,  Sugden  (o),  when  laying  down  that  "  a  gift 
'^  simply  to  the  separate  use  of  a  feme  covert,  is  tantamount  to  a 
^'  gift  to  such  uses  as  she  shall  appoint  by  AeeA  or  will,"  may 

(fi)  4  Bing.  505;  Moo.  and  Payne,  317.  (o)  115. 
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perhaps  be  referring  only  to  the  cases  of  personal  estate,  or  rents, 
arising  during  coverture,  of  real  estate. 


(k.)  Povoei's  over  Real  Estate  raised  hf  mere  Agreements^ 

[551.]  The  question  has  been  a  good  deal  discussed,  ^'whether 
^^  an  heir  at  law  of  a  woman  would  be  bound  by  a  mere  agree- 
^'  ment,  entered  into  before  marriage,  between  her  and  her 
^'  husband,  that  she  might  dispose  of  her  estate,  notwithstanding 
"her  coverture"  (/?);  and  even  now  it  does  not  seem  to  be 
settled,  that  persons  claiming  under  her  appointment,  without 
meritorious  consideration,  would  be  relieved,  though  Sir  En 
Sugden  would  appear  (q)  to  lay  down  that  the  meritorious  con- 
sideration is  wholly  foreign  to  the  question. 

[552.]  The  main  point  was  first  particularly  mentioned  *  in 
Peacock  V.  MoTik  (r) ;  there  9k  feme  covert  having,  under,  it  seems, 
such  an  agreement,  power  to  dispose  of  her  real  and  personal  (523) 
estate,  laid  out  part  of  her  personal  estate  in  the  purchase  of  a 
freehold  house,  which  was  conveyed  "  to  the  use  of  her  and  her 
"  heirs ;"  and  it  was  held  that  the  heir  was  intitled,  notwithstand- 
ing a  subsequent  disposition  (s) :  but  Lord  Hardwiche  considered 
that  the  agreement  was  confined  to  her  original  real  estate; 
besides  that,  it  might  be  thought,  from  the  mode  of  conveyance, 
she  did  not  intend  to  retain  any  power  over  the  purchased  house. 
Lord  Hardwicke^  however,  in  stating  the  several  modes  in  which 
difeme  covert  might  have  a  power  of  disposition,  expressed  a  doubt 
how  far  a  mere  agreement  would  bind  the  heir. 

[553.]  The  next  case  .was  BramhaUy.  Hall  {t)y  before  Lord 


(p)  Sug.  157. 

ig)  158. 

(r)  2  Ves.  sen.  191. 

(*)  See  Churchill  v.  Dibben  (1686). 


(0  ^  Eden,  220,  Amb.  467,  and 
cit  2  Eden,  259,  in  Wright  v.  Lonl 
Cadogan^ 


*  Whether  there  was  any  decision  in  equity  in  George  d.  Tltomlnay  v.  — 
(558),  which  occurred  about  this  time,  does  not  appear, 
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NarthinfffoTij  where  the  legal  estate  was  in  the  wife,  and  the      chap.  vu. 

equitable  power,  or  supposed  equitable  power,  was  exercised  in        "^^'  ^' 

favour  of  strangers^  and,  subsequently,  a  regular  conveyance  by 

fine  was  executed  to   uses,   differing  in   some  degree;    Lord 

Northington  held  that  the  subsequent  conveyance  should  prevail, 

and  that  the  appointees  had  no  equity  against  the  parties  having 

the  legal  estate.     Here,  indeed,  as  observed  by  Lord  Henley^  in 

his  note  to  the  case,  the  question  was  not  between  the  appointee 

and  the  heir,  but  between  the  appointee  and  a  subsequent  settlee : 

from  what  Lord  Northington  said,  however,  it  appears  he  would 

not  have  given  relief  against  the  heir ;  indeed,  if  he  would  have 

done  so,  it  seems  at  the  least  the  husband  should  not  have  been 

permitted  to  assist  his  wife  in  defeating  the  prior  appointment 

[554.]  A  case  of  much  importance,  and  much  discussed,  oc- 
curred shortly  afterwards,  before  the  same  distinguished  *  judge. 


*  Considering  the  evident  liberality  of  Lord  NarthingtotCi  mind,  his  apparent  Lord  Northing. 
antipathy  towards  conveyancers  may  be  thought  singular ;  (1  Eden,  445,  in  the  ton  on  convey- 
Earl  of  Northumberland  v.  The  Earl  of  Egremont ;  ib.  622,  in  PeUiam  v.  ■«««"• 
Gregory;  2  Eden,  58,  in  Drwy  v.  Drury;  and  see  ib.  29;  and  34,  in  Vemey 
T.  Earl  Vemey.)  Other  judges,  certainly  no  less  distinguished,  appear  to  have 
been  disposed  to  do  more  justice  to  that  branch  of  the  profession,  as  Lord 
Bardwieke  (2  Eden,  64,  in  Drury  v.  Drury)^  Lord  Mansfield  {ib.  74),  and 
Lord  Eldon  (2  Brod.  &  B.  599,  in  Smith  v.  Doe  d.  Lord  Jersey;  and  see 
Tom.  and  Russ.  87,  in  Howard  v.  Ducane).  If,  indeed,  all  the  inaccurate 
instmments,  which  are  brought  before  the  Courts,  are  to  be  viewed  as  the 
elaborate  productions,  or  even  the  productions  in  any  sense,  of  conveyancers,  it 
must  be  admitted  that,  to  use  Lord  Nortkinytan^t  words,  they  **  put  their  hands 
"rather  than  their  heads"  to  drafts  (1  Eden,  445),  ^^ their  time  being  more 
"  dedicated  to  perusal  than  thought*'  (2  Eden,  59).  Perhaps  no  one,  who  has 
not  given  his  mind  to  the  subject,  can  be  aware  of  the  difficulty  of  framing 
legal  instruments;  mistakes  must  occur  to  all,  and  even  when  drafts  are  pre- 
pared originally  in  the  most  skilful  manner,  they  frequently  undergo  such 
alterations,  fiom  the  hands  of  the  various  parties  concerned,  as  to  occasion  no 
sttrprise  that  serious  errors  occur.— Again  ^*  they  have  their  doubts,  and  great 
**  PyrrhonistB  they  are"  (1  Eden,  522).  Perhaps,  in  fairness,  some  allowance 
may  be  claimed,  on  the  part  of  conveyancers,  in  common  with  other  branches 
of  the  profession,  considering  the  perplexing  questions  which  come  before  them, 
and  the  great  responribility  they  are  under  to  those  who  advise  with  them ;  for 
instance,  an  abstract  of  title,  with  reference  to  which  thousands  may  be  about 
to  be  expended,  may  involve,  as  it  has  been  remarked,  a  succession  of  intricate 

VOL,  I.  p  [554] 
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and  which,  on  appeal,  was  confirmed  in  the  House  of  Lords  (u). 
The  question  there  arose  between  the  heir,  being  a  son  of  a 
first  marriage,  and  the  appointee,  being  a  daughter  of  a  second 
marriage,  on  the  occasion  of  which  second  marriage  the  agree- 
ment was  entered  into,   and   Lord  Northinffton  held  that  the 
appointment  was  good.     He  went,  however,  not  only  on  the 
ground  of  meritorious  consideration,  but  very  much  on  the  cir- 
cumstance of  the  legal  estate  having  been  outstanding  at  the  date 
of  the  articles,  which  he  seems  to  have  considered  as  having 
amounted  in  feet  to  an  equitable  conveyance ;  in  the  latter  view, 
whetiier  correct  or  not,  the  question  did  not  arise.     The  case 
appears  to  have  been  more  generally  viewed  as  decided  on  die 
point  of  the  agreement  (v) ;  it  was  thus  viewed  by  Lord  Ctzm- 
den  (%o\  by  Lord  Kenyan  (x),  and  by  Lord  Redesdak  (y). 


[555.]  Mippon  v.  Dawding  (z),  before  Lord  Camden^  followed : 
there  the  legal  estate  was  not  outstanding,  and  the  Chancdlor 
relieved  the  appointees,  who  were  younger  children,  against  tlie 
heir ;  he  seems,  however,  to  have  decided  the  point,  not  on  the 
question  of  meritorious  consideration,  but  simply  on  the  marriage 
agreement  (a). 


(ti)  Wright  y.  Lard  Cadogan,  2 
Eden,  239,  Amb.  468,  1  B.  P.  C. 
486,  8vo.  ed. 

(v)  But  see  2  B.  C.  C.  386,  in 
Compton  V.  CoUinton, 

{w)  In  Rippon  v.  Dawding  (555). 

(x)  2  T.  R.  695,  in  Doe  y  Staple; 
and  see  the  arguments  in  Hodsden  v. 


Lloyd  (556). 

(y)  2  S.  &  L.  463,  in  DilUm  r. 
Grace* 

(z)  Amb.  565 ;  and  cit.  2  B.  C.  C. 
539,  in  Hodsden  t.  Lloyd, 

(a)  See  also  in  George  d.  Thombwy 
V. (558). 


cases  on  nice  points  of  law.  It  should  be  further  considered  that  counsel,  in 
giying  opinions,  besides  wanting,  it  may  be,  the  learning  and  experience  of 
judges,  have  not,  in  coming  to  a  conclusion  on  any  question,  the  assistance  oft 
learned  bar  on  each  side;  with  such  assistance,  and  with  the  knowledge  besides 
that,  in  most  instances,  their  judgment  would  be  acquiesced  in,  without  ques- 
tion or  any  ulterior  consequences,  it  is  not  improbable  that  their  ''doubts'^ 
would  be  in  many  cases  dispelled.  Had  we  no  other  information  upon  the 
subject,  we  might  be  ready  to  infer  from  Lord  Norihington^e  words,  that  the 
conveyancers  of  .that  day  were  a  sort  of  copying  clerks. 
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[556«]  The  question  arose  also  in  a  case  which  was  discussed      chap.  vit. 


SEC.  I. 


at  law  (b)  as  well  as  in  equity  (c) ;  the  dispute  was  between  the    . 
heir  and  an  alleged  appointee — a  husband — but  it  was  held  that 
there  was  in  fact  no  appointment  (1735). 

[557.]  That  the  heir  at  law  would  be  bound  to  perform  an  General  view  of 
agreement  entered  into  before  marriage  for  the  benefit  of  die  *  ^  **"**  ***"' 
husband  (d)  or  the  children,  is  perfectly  clear,  just  as  he  would 
be  bound  to  perform  an  agreement  for  sale ;  the  difficulty  seems 
to  be  in  making  the  marriage  consideration  extend  to  a  power, 
and  that  a  general  one  reserved  to  the  wife  out  of  her  own 
estate.  The  case  of  personal  property  is  of  course  different,  as 
observed  by  Lord  Hardwicke  in  Peacock  v.  MarA  (e) ;  the  hus- 
band is  the  only  party  interested,  at  least  if  he  survive  his  wife, 
and  he  consents :  in  like  manner  as  to  real  estate,  there  b  no 
difficulty  with  reference  to  the  interest  of  the  husband,  as  tenant 
by  the  curtesy  (/).  On  the  other  hand  there  is  the  husband's 
contract,  under  which  it  is  said  he  may  be  compelled  to  join  his 
wife  in  a  fine  for  giving  effect  to  the  agreement  (^),  and  on 
which,  in  some  cases,  he  might  be  answerable  in  damages.  In 
regard  to  the  meritorious  consideration  the  question  seems  rather 
to  arise  on  a  defective  creation,  than  on  the  defective  execu- 
tion of  a  power ;  it  certainly  seems  somewhat  difficult  to 
discover  that  strangers  claiming  under  the  appointment  have 
any  equity  against  the  heir,  much  less  against  a  subsequent 
settlee ;  at  all  events,  having  regard  to  Liord  Northington^j  doc- 
trine in  Bramhally,  Hcdly  and  Wright  v.  Lord  Cadogan^  it  seems 
impossible,  in  the  present  state  of  the  authorities,  to  discard  thi^ 
point  from  our  view  (A).     A  dictum  is  imputed  to  Lord  ThuT" 


(t)  Doe  d.  Hodiden  y.  Staple,  2  T. 


R.684. 

(c)  Hodiden  y.  Uoyd,  2  B.  C.  C. 
533. 

(i)  Cannel  v  Buckle,  2  P.  W.  343; 
Hodtden  y.  Lloyd  (656);  and  see 
Cotton  V.  Layer  (1734). 

{e)  And  see  George  d.  Thomhury  v. 

F  2  [557] 


(658). 


(/)  See  in  Peacock  r.  Monk,  tup. ; 
and  see  Wright  y.  Cadogan,  tup.        ., 

{g)  See  in  Peacock  ▼.  Monk,  tup. ; 
Rippon  y.  Dawding,  tup. 

(h)  See  in  Compton  v.  CoUinton,  2 
B.  C.  C.  377. 
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low  (i),  apparently  in  fevour  of  Lord  Hardwicke's  ideas;  but 
Lord  Thurlow  may  have  been  referring  to  another  point  (J). 
It  might,  certainly,  be  difficult  to  hold  that  such  an  agreement, 
or  a  corresponding  legal  settlement,  is  founded  on  a  valuable 
consideration  in  its  fullest  and  strictest  sense. 


Law. 


[55d.]  That  at  law  the  appointment  is  bad,  is  clear  from  all 
the  cases,  and  may  be  seen  particularly  in  Bramhall  v.  Hall^  as 

to  freehold  estates,  and  in  George  d.  Thombury  v. (^)»  as 

to  copyhold  estates.  The  cases  have  most  commonly  arisen  on 
real  estate  belonging  to  the  wife,  either  in  possession,  or  in 
remainder,  at  the  time  of  her  marriage. 


Who  must  sign 
the  agreement. 


[559.]  In  Hodsden  v.  Lhyd^  there  was  some  question  whether 
the  wife  signed  the  agreement,  and  the  point  was  debated,  how 
far  the  husband's  agreement,  authorizing  her  to  make  a  disposition, 
was  sufficient;  it  would  seem,  however,  that  the  agreement  was 
signed  by  both  parties.  In  Rippon  v.  Dawding^  however,  nothing 
but  a  bond  from  the  husband  is  stated,  but  no  argument  on  the 
point  appears;  the  subject  was  adverted  to  in  Wright  v.  Lord 
Cadogan^  in  the  discussion  as  to  the  form  of  the  covenant  (Z). 


Sarge$on  v. 
S«a/y. 


[560.]  The  cases  above  considered  are  those  usually  referred 
to  on  the  general  subject,  but  according  to  one  of  the  reports  of 
Sargeson  v.  Sealy  (iiz),  some  such  question  seems  to  have  there 
arisen,  though  in  a  different  shape. — A  widow  had  a  power  by 
any  deed  or  writing,  signed  in  the  presence  of  three  witnesses,  to 
dispose  of  a  sum  of  money  under  the  trusts  of  a  term ;  by  articles 
executed  on  the  occasion  of  her  second  marriage,  but  attested  by 
two  witnesses  only,  after  stipulations  in  favour  of  the  husband  as 
to  part  of  the  money,  it  was  agreed  that  as  to  tlie  remainder  of  it, 
she  should  have  it  to  Iier  separate  use ;  she  then  during  the  second 
coverture,  by  a  will  not  executed  according  to  the  original  power, 


(i)  2  B.  C.  C.  544,  in  Hodsden  v. 
Lloyd. 

(j)  See  also  3  B.  C.  C.  10,  in  Fetti- 
place  T.  Gorget. 

{k)  Amb.  627;  and  qu.  S.  C.  cit 


1  Ves.  sen.  228,  in  Taylor  v.  Philips. 

(0  See,  too,  Bramhall  v.  Hall  (553). 

(m)  9  Mod.  390 ;  see  Churchill  t. 
Dibben  (1686) ;  and  Bullock  v.  Flad- 
gate,  1  V.  ^  B.  471. 
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made  a  disposition  in  fitvour  of  a  stranger.  The  husband  ad  a  chap.  vii. 
purchaser  was  relieved  against  the  defect  in  the  articles  (2849),  ^^^'  '• 
but  no  relief  was  given  to  the  other  party.  Lord  Hardwicke 
observed,  ^^  the  husband  is  to  take  nothing,  nor  the  issue ;  Mrs. 
"  [the  wife]  is  to  have  it  for  her  separate  use  as  before,"  &c.  It 
may,  indeed,  be  urged  that  the  articles  meant  nothing  (531) 
beyond  this,  that  her  old  power  with  the  old  formalities  should 
remain,  and  that  Lord  Hardwicke  took  this  view^  possibly  this 
was  the  case. 

[561.]  We  may  also  refer  to  Warwick  v.  Gerrard,  noticed  in 
a  former  part  (71 )  of  this  work, 

[562.]  As  to  a  person  sui  juris,  the  point  might  in  some 
circumstances,  it  seems,  arise  under  conveyances  defective  in 
form. 


2. — Infants. 

[563.]  Speaking  generally,  a  person  cannot  alien  by  act  inter 
vivos  (a),  or  by  will  (i),  his  real  estate,  or  by  act  inter  vivos,  his 
personal  estate  (c),  before  attaining  twenty-one.  With  respect 
to  freehold  estates,  there  are  indeed  in  some  parts  particular 
customs  both  as  to  acts  inter  vivos  (585),  and  as  to  wills  {d) ;  and 
there  may  be  as  to  copyholds :  of  personal  estate  a  will  may  in 
all  cases  be  made  during  minority,  though  it  seems  scarcely  a 
settled  question  what  is  the  earliest  period  of  an  infant's  testa* 
mentary  capacity  (e). 

[564.]  Questions  have  arisen  as  to  the  capacity  of  infants  to 
execute  powers,  and  admitting  their  capacity,  how  far  the  dis- 
ability of  infancy  has  been  dispensed  with. 


(a)  Co.  Litt  171 «». 

(b)  Harg.  note  4  to  Co.  Litt.  lll^ 

(c)  Co.  Litt  171»». 


(d)  Harg.  note  4  to  Co.  Litt.  U\\ 

[e)  Harg.  note  6  to  Co.  Litt.  89*». 

[565] 
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[5650  We  may  consider  the  subject  under  several  brancbes, 
premising  that,  as  noticed  in  a  variety  of  cases  (/),  a  main  dif- 
ference between  an  infent  and  a  feme  covert  (503)  is,  that  the 
one  in  general  wants  discretion,  and  the.  other  merely  protection 
from  her  husband* 


(a.)  A»  to  dry  naked  Powers  (566). 
(b.)  Powers  to  jointure  (578). 

(c.)  General  Powers  (580),  and  herein  (582)  Hearle 
V.  Greenbank. 

(d.)  Cases  arising  under  Customs  (585). 
(e.)  Miscellaneous  Observations  (587). 


(a.)  As  to  dry  naked  Powers* 

[566.]  There  can  be  little  if  any  doubt,  it  is  conceived,  that 
an  infant  may  execute  a  dry  naked  power,  just  as  he  may  act 
as  the  constituted  attorney  (g)  or  agent  of  another ;  Lord  Hard" 
toicke  indeed  (k)  leaves  it  in  some  doubt  to  what  extent  an  in&nt 
may  act  under  a  letter  of  attorney.  It  would  seem  that  a  clear 
intention  must  appear  that  the  party  giving  the  power  means 
the  infant  to  act  during  his  infancy.  Little  is  to  be  found  m 
the  books  on  the  subject 

[567.]  In  Brookes  Abridgement  (t),  after  a  position  that  a  feme 
covert^  or  a  monk  executor  intrusted  with  a  power  of  sale,  may 
sell,  it  is  said,  "  and  the  same  law  seems  to  be  of  an  infant 
"  executor;"  and  Mr.  Feame  (j)  inclined  to  think  that  an  infant 


(/)  Hearle  v.  Greenbank  (582); 
Hodsden  v.  Lloyd  (556) ;  Sockett  V. 
Wray,  4  B.  C.  C.  483 ;  and  see  Vin. 
"  Enfant,"  407, 1.  3. 

(cf)  Co.  Litt.  52*. 

(h)  See  1  Ves.  sen.  303,  and  3 
Atk.  707,  in  Hearle  v.  Greenbank. 

(i)   "Devise,"   pi.    12;    see,   too, 


Dyer't  Reading  on  ike  Statute  of  WilUj 
dt.  Sug.  159;  the  citation  does  not 
sufficiently  state  the  puipose  or  nature 
of  the  disposition. 

(J)  P.  W.  312;  see  I  Ves.  sen. 
303,  in  Hearle  r.  Greenbank;  see  3 
Burr.  1802,  in  Zouch  v.  PartOHS, 
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executor,  a  testator's  son,  was  competent  to  concur  with  his      chap.  vii. 
co-executor,  his  mother,  in  the  exercise  of  a  power  of  sale  (631).         ^^^'  '• 

[568.]  In  these  cases  the  testator,  speaking  generally,  must 
be  aware  of  the  infancy,  and  therefore  it  may  be  contended 
that  there  is  an  implied  dispensation  with  the  disability;  on 
the  other  hand,  wills  are  frequently  made  upon  the  supposition 
that  they  will  not  be  acted  on  immediately,  and  on  this  account 
it  may  be  urged,  that  the  testator  may  have  considered  that  the 
infant  executor  would  be  of  age  before  a  sale  would  be  requisite. 
The  particular  age  of  the  infant  executor  in  the  case  before 
Mr.  Feamsj  does  not  appear,  nor  is  it  stated  whether  he  was 
interested  in  the  monies  to  be  produced  by  the  sale. 

[569.]  Without  reference  to  the  Statute  as  to  infant  execu- 
tors (A),  the  effect  of  which  it  is  unnecessary  to  consider,  an 
executor  after  seventeen  could  act  as  to  the  personal  estate  (I) ; 
but  it  does  not  therefore  follow,  tliat  he  could  as  to  the  real: 
as  to  powers  connected  with  personal  estate  indeed,  so  far  as 
the  Statute  has  not  made  a  difference,  his  capacity  as  to  that 
species  of  property  may  have  influence. 

[570.]  Whatever  may  be  the  case  with  a  power  given  to  an  Powers  of  sale 
infant  by  name,  or  substantially  so, — ^where  a  power  as  a  power  *°  ®**^  *°^®' 
of  sale  or  exchange  is  given  to  trustees,  "  or  the  survivor  of 
"  them,  or  the  heirs  of  such  survivor,"  or  "  to  the  executors  or 
"  administrators  of  such  survivor,"  there  could  be  no  pretence, 
it  seems,  that  an  infant  heir  or  executor  could  execute  the 
power  (m). 

[571.]  This  may  be  thought  to  have  been  a  sufficient  objec- 
tion to  the  sale  in  Doe  v.  Martin  (2462)  so  far  as  regards  the 
particular  provisions  for  sale,  but  it  would  seem  to  have  been 
considered,  that  there  was  an  estate  and  not  merely  a  power 
vested  in  the  infant  heir,  who,  in  fact,  was  only  five  years  old> 


(A)  38  G.  3,  c.  87,  s.  6. 

(i)  TolLExoxs.  31,356. 

(m)  See   Wilniot*.8    notes,  .61,    in 


Mansell  v.  Maruell ;  and  But.  note  1 
(VIL2)toCo.  Litt.  27P. 

[571] 
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we  shall  see  that  without  regard  to  other  points,  the  money  was 
not  paid  according  to  the  conditions  of  the  power. 

[572.]  Alleji's  case  (n),  where  a  child  two  or  three  years  old 
was  brought  to  the  church  porch  to  receive  a  nominal  sum,  to 
be  tendered  pursuant  to  a  general  power  of  revocation,  is  a 
different  case* 


Hollingshead  v. 
HoUingsheadt 
whether  law* 


(b.)  Powers  to  Jointure* 

[573.J  In  Hollingskead  v.  HoUingshead^  cited,  and  it  seems 
approved,  in  Coventry  v.  Coventry  (o),  there  was  a  devise,  sub- 
ject it  would  appear  to  a  prior  estate  which  had  failed,  to  an 
infant  for  life,  with  remainders  over,  and  with  a  power  for  the 
person  in  possession  to  limit  any  part  of  the  estate,  not  exceed- 
ing one  moiety,  for  a  jointure ;  the  infant  on  his  marriage  i^nth 
the  plaintiff,  covenanted,  with  the  concurrence  of  his  mother,  that 
when  of  age  he  would  settle  a  jointure  on  the  plaintiff;  and  the 
husband  dying,  having  as  it  seems  become  of  age,  but  without 
having  fulfilled  the  covenant,  the  remainder  man  was  decreed  to 
make  good  the  jointure. 

[574.]  The  case  however  has  been  denied  to  be  law,  as 
appears  by  a  loose  note  in  Viner  {p),  of  Colton  v.  Hoskins;  and 
in  the  more  modern  case  of  Jackson  v.  Jackson  (q)^  Lord  AlvatUey 
intimated  an  opinion,  that  the  infant  must,  after  being  of  age, 
have  confirmed  the  articles,  though,  on  referring  to  the  Register 
Booky  he  could  not  discover  the  fact ;  he  refers  to  the  case  as  if 
the  mother  alone  had  entered  into  the  covenant  and  not  the 
infant,  treating  the  question  however  as  much  the  same  in 
either  view. 


Se'^Ce^''''°'°°       [575.]  We  cannot  fail  to  have  observed  in  this  case,  that  the 

infant  was  particularly  named  in  the  limitations;  that  the  tes- 


(n)  Ley,  55. 

(o)  Gil.  167,  2  P.  W.  229,  1  Stra. 
604  ;  9  Mod.  17. 


(p)  "  Power,"  486,  pi.  3,  marg. ;  and 
see  ViD."  Enfant,"  408,  pi.  11,  marg. 
(q)  4  B.  C.  C.  466. 
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tator  must  have  been  aware  of  his  minority,  and  that  literally      chap.  vn. 

the  power  was  given  to  him,  to  be  executed  whenever  he  should        *^^-  '• 

be  in  possession ;  perhaps,  however,  the   case  may  not  be  so 

strong  as  if  his  name  had  been  repeated  in  the  power.     Further 

too,  it  does  not  appear  that  he  had  any  ulterior  interest  in  the 

estate,  so  that  he  could  not  be  prejudiced  by  the  execution  of 

the  power.     The  nature  of  the  power  too  must  not  be  lost  sight 

of,  upon  which  Mr.  Fonblanque  (r)  remarks,  that  the  covenant 

^^  was  held  binding,  perhaps  from  the  nature  of  the  power,  which 

''  being  to  settle  lands  in  jointure,  implied  the  right  of  executing 

'^  it  during  infancy ;  for,  as  he  might  contract  marriage  during 

^>  infancy,  to  which  dower  was  incidental,  if  he  had  not  been 

"  allowed  to  execute  tlie  power,  by  making  the  jointure  in  lieu 

"of  dower  (1995),  previous  to  the  marriage,  the  power  after- 

"  wards  might  have  been  a  mere  nullity"  (s).     It  appears  in 

Peere  Williams^s  report,  that  the  infant  had  a  legacy,  and  that 

the  decree   directed,   that  if  the  moiety  in   question  was  not 

sufficient  to  make  up  100/.  a  year,  the  stipulated  amount  of  the 

jointure,  the  deficiency  should  be  made  good  out  of  the  legacy. 

[576.]  We  may  notice  another  case  {t)j  where  an  infant  iMdy  Hooke  v. 
having  a  power  to  jointure,  appears,  by  his  ffuardiarij  to  have  ^^*^' 
covenanted  to  settle,  when  of  age,  a  jointure  on  his  intended 
wife,  and  Lord  Harcourt  seems  rather  to  have  considered  the 
covenant  good;  but  there  were  acts  of  confirmation,  &c.,  after 
the  husband  attained  twenty-one. 

[577.]  It  should  be  observed,  that  neither  in  Hollingshead  v. 
EoUingsheadj  nor  in  Lady  Hooke  v.  Grove,  was  there  any  attempt 
actually  to  execute  the  power  during  the  minority ;  the  articles 
in  each  case  seem  to  have  proceeded  on  the  supposition  that  the 
infant  could  not  execute  the  power  before  he  was  of  age,  and 
the  agreement  in  each  case  was  merely  to  settle  a  jointure  if  he 
should  attain  twenty-one :  at  the  same  time,  without  actual  con- 
firmation, the  agreement  could  have  been  binding  only  on  the 


(r)  Note  I  vol.  Equity,  85,  6th  ed.    I        (t)    Lady  Hooke    v.    Grove,  Vin, 

(*)  See  Co.  Litt.  34%  38*.  |    "  Condition,"  293,  pi.  40. 
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^^^' '-        period  of  the  marriage,  since,  independent  of  the  power,  the 

infant  had  no  right  to  contract     At  that  day,  perhaps,  there  was 

rather  a  disposition  to  consider  reasonable  setdements,  in  general, 

on  the  part  of  in&nts  good  {u), 

[5780  We  may  lastly  notice  a  dictum  of  Lord  HardwicMsj  in 
Hearle  v*  Greenbank  (v) ;  he  said  that  several  Acts  of  Parliament 
had  been  passed  to  enable  infants  to  make  jointures,  meaning,  it 
seems,  under  jointuring  powers ;  from  which  it  is  to  be  inferred 
that  he  considered  infants  were  incompetent  to  execute  such 
powers. 

Conclusion.  [579.]  Upon  the  whole  the  point  must  be  considered  on  the 

authorities,  of  a  doubtful  nature,  though  it  is  apprehended  that, 
by  express  words  at  least,  such  a  power  may  be  limited  to  an 
infant ;  and,  admitting  this,  the  question,  in  many  cases,  will  be 
to  determine  whether  there  is  not  an  implied  dispensation. 


(c.)  General  Powers. 

[580.]  In  Lord  Kilmwrry  v.  Geary  (2657),  a  power  of  charg- 
ing an  estate  with  a  simoi  of  money  was  executed  by  an  infont 
tenant  for  life,  but  the  power  arose  under  the  infant's  marriage 
settlement,  confirmed  by  a  private  Act  of  Parliament,  which  Act 
expressly  authorised  the  execution  of  the  power  during  minority ; 
this  case,  therefore,  cannot  bear  upon  the  point 

[581.]  In  Halsey  v.  Badham  (w)  it  appears  to  have  been  held» 
that  under  a  gift  of  a  legacy  ^^  for  the  sole  and  separate  use"  of 
a  married  infant  daughter,  an  assignment  by  the  husband  and 
wife,  she  being  only  nineteen,  was  bad ;  Lord  Macclesfield  laying 
down  *^  as  to  the  assignment  itself,  he  admitted  that  if  the  feme 


(u)  See  the  arguments  in  Dumford 
*y.  Lane^   1    6.  C.  C.  106;  and  in 
Milner  v.  Lord  Harewood,  18  Ves. 
259. 


(v)  1  Ves.  sen.  301 ;  see  306. 
{w)  Vin.  '*  Baron  and  Feme,"  132, 
pi.  12. 
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^  had  been  sole  it  had  not  been  good,  but  void ;  but  the  case  is      chap.  vir. 
"  stronger  because  she  was  ^ifeme  covert^  and  though  in  the  cases        ^^^'  '* 


"  of  mere  powers  or  authorities,  infants  may  execute,  because  Lord  Maccie$- 

^' nothing  moves  from  them,  yet  this  is  an  interest,  and  can  no  fi^tsmay  eze- 

"  more  be  departed  with  in  equity  by  an  infant  than,  by  an  ^"'®  powers. 

"  infEmfs  assignment,  of  a  legal  estate  at  law."     This,  in  fact, 

was  a  case  of  property  and  not  of  power  (544),  as  appears  from 

Lord  Macclesfield's  judgment     It  is  stated  that  Lord  Kinff  had 

made  a  contrary  decree ;  but  if  so,  it  may  have  been  on  another 

ground.     The  distinction  between  this  case  and  Hearle  v.  Green" 

lank  (582)  on  the  personal  estate,  is  that  in  one  the  disposition 

was  by  an  act  inter  vivos,  and  in  the  other  by  a  will. 

[582.]  We  now  come  to  the  important  case  of  Hearle  v.  HearUv, 
Greenbank  (ar),  which  was  very  fully  argued,  and  the  reports  of 
which  contain  almost  all  the  learning  on  the  subject  of  the  exe- 
cution of  powers  by  infemts. — A  testator  devised  all  his  freehold, 
copyhold,  and  real  estates,  and  all  his  leasehold  estates,  to 
trustees,  their  heirs,  executors,  administrators,  and  assigns,  (they 
taking  the  whole  legal  estate,  as  it  seems  to  have  been  held,) 
upon  trust  that  they  should  apply  the  rents  for  "  the  sole  and 
"  separate  use  of  his  daughter  Mary^  wife  of  William  Winsmore, 
^^  during  her  life  and  at  her  disposal,"  and  not  to  be  subject  to 
the  debts,  &c.,  "  of  her  said  husband,"  but  her  receipt,  "  not- 
'^withstanding  her  coverture,"  should  be  effectual;  and  upon 
further  trust  that  they  should  permit  "  his  said  daughter,  by  any 
"  deed  or  writing,  to  be  by  her  executed  in  the  presence  of  three 
"or  more  credible  witnesses,  notwithstanding  her  coverture,  to 
"  give,  devise,  and  bequeath,  all  his  said  freehold,  copyhold,  and 
"  leasehold  estates,  to  such  person  and  persons  as  his  said  daugh- 
"  ter  should  think  fit,  she  having  a  particular  regard  to  his  poor 
"relations  in  Cornwall:**  no  ulterior  disposition  of  the  inherit- 
ance or  absolute  interest  appears  in  the  reports. — The  testator 
gave  to  the  same  trustees  the  residue  of  his  personal  estate,  *'  in 
"  trust  for  his  daughter,  and  for  her  separate  use  and  disposal, 
"and  not  subject  to  the  debts,  power,  or  controul  of  her  hus- 


(x)  3  Atk.  696,  1  Ves.  sen.  298,  4  Cruise,  177. 
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"  band/' — The  daughter  was  the  testator's  only  child ;  the  hus- 
band, when  forty,  had  clandestinely  married  her  at  the  age  of 
fifteen  or  sixteen ;  this  happened  two  or  three  years  before  the 
date  of  the  will,  and  there  had  been  one  child,  a  female,  bom : 
the  husband  had  become  bankrupt  immediately  after  the  mar- 
riage, and  the  daughter,  at  her  father's  desire,  had  come  to  live 
with  him  apart  from  her  husband* — Shortly  after  the  father's 
death,  the  daughter  made  a  will  in  pursuance  of  the  powers, 
leaving  her  child  a  legacy  of  8000Z.,  and  disposing  of  the  rest 
of  the  property  among,  as  it  seems,  her  relations ;  she  died  very 
soon  afterwards,  leaving  her  husband  and  child  surviving. — Lord 
Hardwicke  held  the  will  void  as  to  the  real  estate,  in  consequence 
of  the  donee's  minority,  but  good  as  to  the  personal  estate,  she 
being  above  the  age  of  testamentary  capacity  as  to  that  With- 
out determining  the  question  whether  the  disability  of  infemcy 
could  have  been  dispensed  with  by  express  words,  the  Chancellar 
was  of  opinion  that  there  was,  in  fact,  no  dispensation,  the  power 
being  given  generally ;  he  relied  a  good  deal  upon  the  drcum* 
stance  that  the  disability  of  coverture  was  dispensed  with,  as 
shewing  that  the  father  did  not  intend  to  dispense  with  the  other 
disability ;  and  upon  the  further  circumstance  that  the  inheritance 
of  the  trust  estate  was  in  the  daughter,  as  heir  it  seems,  and  that 
consequently  the  execution  of  the  power  would  affect  the  infant's 
own  property. 


Observations. 


[583.]  Admitting  that  there  may  be  a  dispensation  with  the 
disability  of  infancy,  a  slight  variation  might  have  made  a  differ- 
ence; as,  perhaps,  the  insertion  in  the  power  of  the  words,  "at 
"any  time  or  times  hereafter."  It  does  not  appear  whether 
there  were  any  leasehold  estates  for  years  comprehended  in  the 
first  devise,  though  if  there  were,  the  absolute  interest  in  them 
may  have  fallen  into  the  general  residue  of  the  personal  estate, 
for  want  of  a  particular  disposition ;  if  the  wiQ  contained  a  par- 
ticular disposition,  the  power,  as  in  other  cases,  may  have  been 
construed  differently,  with  reference  to  the  two  kinds  of  property 
to  which  it  related:  the  leaseholds  would  otherwise  of  course 
have  vested  in  the  husband.  The  daughter  died  so  shortly  after 
her  father,  that  very  little  income  could  have  arisen ;  doubtless  it 
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.  (d.)  CoBes  arising  under  Customs. 

[585.]  In  Hearle  v,  Greenbank  (a),  Mooters  argument  (h)  m 
Lord  Buchhursfs  case  was  adverted  to  with  reference  to  a  case 
put  by  him,  that  ^^  where  the  custom  allows  an  infant  to  make 
^^a  feoffment  at  fifteen  years  of  age,  if  he  make  a  feoffment 
^^  to  the  uses  which  he  shall  appoint  by  his  wiU^  if  he  make  a  will, 


(y)  1  Jar.  Pow.  Dev.  265,  n. ;  see  (a)  1  Ves.  sen.  304,  3  Atl.   698, 


(549). 
{z)  Sug.  62. 


711,  4  Cruise,  178. 
(h)  Moo.  512. 

[585] 
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was  the  testator's  intention  that,  notwithstanding  her  Infancy,  chap.  vn. 
she  should  be  at  liberty  to  receive  and  spend  that :  it  was  argued, 
and  there  seems  force  in  the  argument,  that  if  the  testator  meant 
the  income  to  be  enjoyed  immediately,  he  must  have  meant  her 
power  over  the  corpus  to  exist  immediately.  The  testator  seems 
to  have  had  the  fullest  confidence  in  his  daughter,  notwithstand- 
ing her  indiscreet  marriage.  According  to  the  decision,  even  as 
to  the  residuary  personal  estate,  the  daughter  had  no  power, 
during  her  minority,  to  dispose  of  the  capital  by  an  act  inter 
vivos ;  a  power  by  will  was  essential,  in  order  to  exclude  the 
husband.  As  to  the  real  estate,  Lord  Hardwicke  appears  ac- 
tually to  have  decided  that  the  husband  was  not  tenant  by  the 
curtesy,  so  that  to  exclude  him  it  was  not  necessary  that  the  wife 
should  be  capable  of  executing  the  power;  whether  the  view 
now  taken  (y)  as  to  the  right  to  curtesy,  would  occasion  any 
difference  in  the  decision,  is  at  least  (questionable. 

[584]  We  may  here  mention  a  case  before  Mr,  Booth  (z), 
where  the  point  would  seem  to  have  arisen: — an  estate  was 
settled  on  a  man  for  life,  with  remainder  to  such  uses  as  he 
and  his  wife,  Twtwithstanding  her  infamy^  should  appoint ;  what 
the  ulterior  uses  were  is  not  stated,  or  what  Mr.  BootKs 
opinion  was,  further  than  it  is  to  be  inferred  that  he  at  least 
entertained  doubts  as  to  the  validity  of  the  appointment  exe- 
cuted during  the  wife's  infancy. 
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SEC.  I.  a  infent,  yet  shall  serve  for  to  declare  the  use  of  the  feoffinent" 
Lord  Hardwicke^  however,  seemed  to  consider  that  this  was  not 
law,  referring  to  various  old  authorities  (c)  to  shew  that  on  a 
feoffment  by  an  infant  to  the  use  of  himself  in  fee^  he  could  not 
devise  the  use,  equity  following  the  law;  and  rather  laying  down 
that  there  was  no  substantial  difference  between  the  case  of  a 
feoffment  by  an  infant  to  the  use  of  himself  in  fee,  and  a  feoff- 
ment to  such  uses  as  he  should  appoint  by  wilL  This  point, 
however,  may  not  be  clear;  for,  as  to  persons  in  general,  at 
least  after  the  Statutes  of  Uses  and  of  Wills,  there  was  a 
very  material  difference  between  the  two  limitations,  as  else- 
where (55)  appears. 

[586.]  In  respect  to  Kent^  where  this  custom  chiefly  prevails, 
it  has  been  doubted  (d)  whether  the  feoffment  must  not  be  on 
a  salcy  and  the  custom  may  be  accompanied  by  various  other 
qualifications.  Admitting  that  an  infjEmt  could  make  the  feoff- 
ment in  question,  it  would  seem  that  the  transaction  itself 
would  imply  a  dispensation  with  infancy  as  to  the  execution 
of  the  power,  without  express  words  of  dispensation  being  used. 


(e.)  Miscellaneous  Observations. 

Mr.  Hargrave         [587.]    Mr.   Hargrave  (e)    considered   Lord    Hardwicke  as 
^Greei^nk,'       having  clearly  held  tiiat  such  a  power  as   that  in   Hearle  v. 

Greenbanky  could  not  have  been  given  to  an  infant:  this  point, 
however,  was  not  necessary  to  the  decision,  nor  indeed,  as  it 
is  apprehended,  can  Lord  Hardwicke's  opinion  be  said  to  hare 
been  clearly  such. 

Sir  E.Sugden         [588.]  Sir  E,  Suffden  {f)f  without  representing  Lord  Hard- 
ecutingapower!  ^icke  to  have  gone  so  far,  himself  rather  comes  to  the  conclusion 


(c)  21  E.  4,  24»>;  Bro.  "Custom," 
pi.  50 ;  [and  see  pi.  71] ;  2  Ro.  Ab. 
779. 

{d)  Rob.  GavelkiDd,  276. 


(e)  Note  2  to  Co.  litt.  171^;  and 
see  note  2  to  Co.  Litt.  52* ;  and  see 
Feame's  P.  W.  312;  Powell,  43. 

(/)  161. 

[588] 
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that  even  by  express  words,  a  power  cannot  be  given  over  real  chap.  vii. 
estate,  to  be  exercised  by  an  infant,  "  unless  it  be  a  power  ^^^' '' 
'<  simply  collateral,"  for  his  definition  of  which  we  may  refer 
to  a  former  part  of  his  work  (^),  though  it  must  be  inferred 
that  in  the  above  passage  he  does  not  so  confine  the  power. 
Whether  Sir  E.  Sugden*s  conclusion  be  correct  or  not,  his 
reasoning  is  far  firom  satisfEictory ;  he  takes  up  the  subject 
simply  with  reference  to  the  Statute  of  Uses,  and  after  laying 
down  that  before  the  Statute  an  infant  could  not  alien  a  use 
Innited  to  him,  a  point  upon  which  there  can  be  no  doubt  (585,) 
he  assumes  that  this  particular  case,  and  the  case  of  a  power,  are 
predsely  similar,  and  that  therefore  the  law  is  clear. 

[589.]  This  line  of  argument  is,  indeed,  much  the  same  as 
that  imputed  to  Lord  Hardwicke  (585)  in  the  reports  of  Hearle 
V.  Greenbanky  with  reference  to  Moore  s  position,  in  Lord  Buck- 
hurst 8  case ;  but  the  like  reasoning  would,  in  truth,  prove,  that 
a  feme  covert  could  not  execute  a  power,  since  it  is  perfectly 
dear  (A)  that  a  fevne  covert  could  not,  before  the  Statute,  alien  a 
use  limited  to  her.  As  before  observed  (585),  a  use  limited  to 
a  party,  and  a  use  limited  according  to  the  appointment  of  a 
party,  have  at  all  times  been,  for  many  purposes,  treated  as  very 
(fifferent,  though,  to  some  purposes,  their  effect  may  be  the 
same.  Considering  the  general  rule  of  law,  that  a  man  may  Reasons  why  an 
make  any  dispositions,  however  extraordinary  and  absurd,  pro-  ecute  a  power, 
vided  they  be  not  contrary  to  public  policy ;  that  he  may  give 
an  estate  to  an  infant,  subject  to  its  being  defeated  hy  any 
accidental  event,  as,  for  example,  it  seems,  the  infant's  being 
or  not  being  at  St.  PauTs  on  a  particular  day ;  and  considering 
the  decisions  as  to  femes  covert  (499),  the  decisions  as  to  capite 
tenures,  after  the  Statutes  of  Wills  (1598),  and  the  decisions 
as  to  appointments  by  will  of  real  estate,  with  formalities  dif- 
ferent firom  those  of  the  Statute  of  Frauds  (880) ;  and  consider- 
ing further  that  in  some  cases  the  limiting  of  such  powers  may 
be  highly  expedient, — there  seems  reason  to  think  that  a  power 
over  real  or  personal  estate,  and  that  estate  either  vested  in  the 

(g)  47 ;  and  see  (38).  |      (A)  Vrn.  "  Chancery,"  392. 
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infant  or  not,  may  be  given  to  an  infant,  to  be  exercised  during 
his  infancy,  by  act  inter  vivos^  or  by  will,  and  for  any  purpose, 
provided  a  clear  intention  to  that  effect  can  be  discovered  (i). 
Our  ancient  writers  lay  down  notliing  on  the  subject;  Lord 
Cok(?8  reason  (j)  as  to  the  non-alienation  by  an  infant,  ^^  for  the 
safety  of  a  man's  "  or  woman's  estaie^^*  would  not  at  all  apply  in 
many  cases ;  and  even  where,  in  some  sense,  it  might  be  con^ 
sidered  as  applicable,  the  answer  is,  that  the  estate  is  overreached 
by  an  act  to  which  it  was  made  subject. 


Power  to  ap- 
point by  will. 


[590.]  Admitting  that  there  may  be  an  express  dispensation 
with  the  disability  of  infancy,  there  are  many  cases  where  a 
dispensation  may  be  implied.  Even  as  to  estates  vested  in 
infuits,  the  general  rule  at  least  as  laid  down  in  Zouch  v.  Par- 
sons  (k)  is,  that  infants  are  only  prevented  from  prejudicing 
themselves,  that  some  acts  are  void,  and  others  voidable.  As 
to  powers,  in  many  cases  it  might  be  highly  beneficial  to  an 
infant  to  be  able  to  execute  a  power ;  as  if  an  estate  be  limited 
to  an  infant  for  life,  with  remainder  to  such  persons  as  he  shall 
appoint  by  will^  and  in  default  of  an  appointment,  over  to 
strangers;  here  the  execution  could  not  prejudice  the  in&nt, 
whether  he  should  attain  his  majority  or  not.  At  the  same  time 
the  interest  of  the  parties  taking  in  default  of  an  appoint- 
ment, must  not  be  disregarded ;  supposing  that  a  power  can  be 
limited  to  an  in&nt,  the  main  point  is  what  is  the  intention. 
The  case  above  put,  is  that  of  a  power  to  be  executed  by 
will,  a  power  which  could  not  be  absolutely  and  irrevocably 
executed ;  if  the  power  were  to  be  exerciseable  by  an  act  inter 
vivosj  it  would  be  urged,  tliat  the  infant  might,  during  his  mino- 
rity, make  an  improvident  absolute  disposition,  which,  though 
not  affecting  any  estate  or  interest  vested  in  him,  would  be  pre- 
judicial, as  depriving  him  of  further  authority  over  the  estate, 
in  the  event  of  his  attaining  twenty-one ;  but  considering  that, 
at  least  in  equity,  he  would  be  relieved  against  improper  dispo- 
sitions, perhaps  this  argument  is  not  decisive. 


(*)  See  1  Pr.  Ab.  325. 
li)  Co.  Lilt.  171^ 


(A)  3  Burr.  1794. 
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[591.]  Much  may  depend  upon   the  wording  of  an   instru-      chap.  vii. 
ment;  in  the  case  of  a  marriage  settlement  vesting  a  power  in        ^^^'  '• 


an  infant  husband  or  wife,  to  be  exercised  "  at  any  time  or  Aiarriage  setile- 

,  menu  j 

"  times  hereafter,"  whether  among  children  or  otherwise,  there 
would  seem  great  reason  to  think  that  the  power  might  be 
exercised  during  infismcy. 

4 

[592.]  Some  powers  are  so  guarded,  and  of  a  tendency  so  Leasing  powers, 
beneficial  to  all  parties,   that  they  may  in  themselves  furnish      '  j 

strong  arguments  in  favour  of  the   capacity  of  infants  to  exe-  | 

cute  them ;  as  those  leasing  powers  which  require  tlie  best  rent  ; 

without  fine  to  be  reserved  (Z).  Even  on  a  sale  Mr.  J?'eam«(m) 
urged  the  circumstance  that  the  best  price  was  to  be  obtained, 
as  a  reason  why  an  in&nt  executor  could  concur  with  his 
co-executor  in  a  sale  (2451). 

[593.]  So,  perhaps  some  cases  at  least,  where  the  consent  of  Consent, 
an  in&nt  is  reqiured  to  the  act  of  trustees,  may  stand  upon  a 
peculiar  footing. 

[594.]  Independent  of  other  considerations,  cases  may  arise 
where  an  infisuit  is  so  young,  that  it  may  be  perfectly  clear, 
that  there  cannot  have  been  an  intention  that  he  should  exer- 
dse  or  consent  to  the  exercise  of  a  power. 


3. — Ltmatics  and  Idiots. 

[595.]  There  is  little  in  the  books  upon  the  subject  of  powers 
with  reference  to  lunatics  or  to  idiots,  and  the  matter  cannot 
present  much  that  is  peculiar;  it  is  therefore  unnecessary  to 
enter  into  the  question  of  "  the  revolution"  (a)  which  some  of 
ike  general  doctrine  as  to  instruments  executed  by  lunatics  has 
undergone,  or  is  supposed  to  have  undergone. 


(0  See  1  Vcs.  sen.  300,  in  Hearle  v.        (w)  P.  W.  312 


Greenbank. 


(a)  Sug.  402. 
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[596.]  The  disability  of  lunatics  and  idiots^  witli  reference  to 
powers,  is  generally  referred  to  in  Mansell  v.  Mansell  {b), 

[597.]  In  ex  parte  Smyth  (c),  where  the  consent  of  the  patiron 
of  a  vicarage  was  required  to  the  granting  of  building  leases,  to 
be  made  by  a  vicar,  under  an  Act  of  Parliament,  it  was  clearly 
held  that  the  patron  being  a  lunatic,  the  consent  of  his  committee 
was  insufficient. 

[598.]  Under  general  legislative  (d)  provisions  the  committee 
of  a  hmaiic  is  enabled  in  certain  cases  to  execute  powers  of 
leasing. 

[599.]  Mr.  Preston  (e),  but  without  citing  any  case,  states  it 
to  have  been  urged  that  an  idiot  may — ^under,  it  seems,  a  letter  of 
attorney — execute  a  naked  authority ;  he,  however,  combats  the 
doctrine  :  the  position  wherever  laid  down  may  not  be  more  sin- 
gular than  the  old  doctrine  (/*)  that  an  idiot  could  marry.  Perhaps 
the  question  could  not  arise :  it  may  be  thought  clear  that  an  idiot 
could  not  exercise  the  authority  without  a  clear  and  distinct 
dispensation  with  his  disability,  and  doubts  surely  might  be 
entertained  of  the  sanity  of  that  individual  who  should  grant  an 
authority  to  an  idiot  with  such  a  dispensation ;  if  there  be  any 
exception  it  must  be  in  cases  where  it  might  be  expedient  to 
have  the  matter  determined  by  lot  or  accident,  or  in  cases 
depending  upon  some  such  principles. 


4. — OtKer  incapacitated  Persons^ 

[600.]  As  to  other  persons,  to  some  purposes  incapacitated  or 
under  disability,  Lord  Coke  {ff)  lays  down  that  monks,  persons 
attainted,  outlawed,  excommunicated,  villeins,  aliens,  &c,  may 
be  attomies  to  deliver  seisin.  It  might  not  follow,  however, 
thence,  as  a  matter  of  course,  that  such  persons  were  competent 


(b)  Wilmot's  notes,  51. 

(c)  2  Swans.  393. 

(d)  11  G.  4,  and  1  W.  4,  c.  65. 


(e)  1  Ab.  328. 

(/)  1  Blac.  Com.  438. 

Ig)  Co.  Litt.  52*. 
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to  execute  ordinary  powers,  and  especially  all  kinds  of  powers ..      cbap.  vii, 
little  has  been  found  in  the  books  with  reference  to  most  of  these        ^^^'  '• 
classes.  " 

[601.]  As  to  monks,  Brooke  {hj  says  that  a  monk  may,  as 
executor,  exercise  a  power  of  sale  over  lands,  but  at  this  day 
the  point  can  be  of  little  if  of  any  consequence ;  in  regard  to 
the  effect  of  an  attainder,  we  may  refer  to  another  part  (1918) 
of  this  work ;  as  to  some  of  the  other  classes,  the  law  appears 
to  be  obsolete ;  with  respect,  however,  to  aliens,  questions  of  aUcds. 
nicety  may  possibly  occur  upon  the  subject  of  powers  over 
landed  property. 


SECTION  11. 

AS  TO  OTHER  MATTERS  RELATING  TO  THE  PERSONS  BY  WHOM 
POWERS  MAY  BE  EXECUTED,  INCLUDING  THE  DOCTRINE  OF 
THE  DISCLAIMER,  SURVIVORSHIP,  TRANSMISSIBILITY,  AND 
DELEGATION    OF    POWERS. 


[602.]  The  legal  capacity  of  a  donee  being  ascertained,  the 
question  by  whom  a  power  may  be  executed  must,  as  already 
noticed,  very  much  depend  upon  the  wording  of  the  power.  We 
may  consider  the  remaining  branches  of  this  subject  under 
several  heads. 

1. — As  to  the  Concurrence  of  all  the  Donees^  and  other  General 
Matters  (603). 

2. — As  to  the  Renunciation  hy  an  Executor  of  his  Office  (613). 


CHAP.  VII. 
8£C.  II. 


(h)  "  Devise,"  pi.  12. 

S  2  [602] 
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3. — As  to  the  Disclaimer  of  a  Power  (622). 

4. — As  to  the  Survivorship  of  Powers  (645),  arid  herein  (673) 
Townsend  r.  Wilson. 

5. — As  to  ffie  Representatives  of  a  Person  executing  a  Power 
(678),  and  herein  (692)  Mansell  t?.  Mansell. 

6. — As  to  the  Delegation  of  Powers  (699). 


Major  part. 


CoDcurrent 
powers. 


1. — As  to  the  Concurrence  of  all  the  Donees,  and  other  General 

Matters, 

[603.]  It  is  perfectly  clear,  speaking  generally,  tliat  all  the 
parties  in  whom  a  power  is  for  the  time  being  vested,  must  con- 
cur in  an  exercise  of  it,  otherwise  the  execution  is  a  perfect 
nullity  at  law  and  in  equity  (a) ;  here,  as  in  many  other  cases, 
a  power  and  an  interest  in  some  respects  differ,  since,  where 
persons  have  an  estate  in  trust,  a  conveyance  by  some  of  the 
trustees,  may  at  law  operate  to  a  certain  extent. 

[604.]  Sometimes,  indeed,  it  is  expressly  provided,  that  powers 
shall  be  executed  by  the  major  part  {h)  of  trustees  or  others,  or 
by  a  part  (c)  of  them.  We  may  also  refer  to  other  cases,  to 
shew  that  the  same  or  similar  powers  may  exist  concurrently 
(1451)  in  different  persons,  either  under  one  or  different  clauses, 
so  as  to  be  fully  executed  by  one  or  more  of  the  donees  severally 
or  together;  here  again  a  power  and  an  interest  vary  (rf). 

[605.]  In  Toumsendy.  Wallet/  (e),  there  being  three  executors, 
a  power  to  sell  was  given,  according  to  Moore,  "  to  the  execu- 


(a)  See  in  19  H.  8,  fo.  9%  pi.  4 ; 
Co.  Litt.  112'';  and  see  Moseley  v. 
Moseley,  Fincli,  53;  and  2  Freem. 
199,  in  Clarke  v.  Turner. 

(h)  See  Longmore  v.  Bromn,  7  Ves. 
124 ;  Scroggs  v.  Scroggs^  Sug.  appx. 
711;  and  see  (2165)  (2593)  (2595). 


(c)  Diggers  case  (443) ;  DeartUy  v. 
Ahhot{^d)\  see  (612). 

(cQ  See  in  Sl%ng$by*s  case,  5  Rep. 
19 ;  see  also  Wykham  v.  Wykham,  18 
Ves.  395 ;  and  see  (1287). 

(e)  Or  Wale  or  Whales,  Moo.  341, 
Cro.  Eliz.  524,  note  2  to  Co.  Litt  52^. 
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"  tors  or  one  of  them,  or  the  executors  of  his  executors,  or  any      chap.  vii. 

"  of  them,"  or  according  to  Cro.  Eliz.^  to  "  his  executors  or  any        ^^^'  "• 

"of  them;"  or  according  to  Lord  Holers  note,  "his  executors 

"  or  any  one  of  them ;"  two  surviving  executors  sold,  and  the 

sale  was  held  good.     It  seems  to  have  been  admitted,  that  a  sale 

by  either  alone  would  have  been  good ;  the  doubt  was  whether 

both  could  concur.     The  doubt  appears  to  be  extremely  refined ; 

it  was  founded  on  old  cases  of  letters  of  attorney,  to  three  or 

more  ^^ jointly  and  severally^^*  which,  it  had  been  held,  must  be 

acted  on  by  all  jointly,  or  one  severally,  and  not  by  two  or  more, 

being  less  than  the  whole  body  (f) ;  these  cases  are  disliked,  and 

small  circumstances  will  vary  the  rule,  as  appears  by  the  decisions, 

and  particularly  by  the  recent  one  of  Guthrie  v.  Armstrong  (g). 

Though  in  Townsend  v.  Walleye  two  surviving  executors  sold,  it 

seems  that  a  sale  by  one  or  two  of  the  executors  in  the  life  time 

of  their  companions  would  have  been  good. 

[606.]  The  general  rule  as  to  the  concurrence  of  all  the  do-  Executors, 
nees,  holds  as  to  executors  (A),  though  with  reference  to  the 
proper  office  of  an  executor,  one  alone  can,  in  many  cases,  act 

.  [607.]  In  the  Attomey-General  v.  Glegff  (i),  which  related  to 
charitable  bequests  of  personal  estate,  the  executors  appear  to 
have  attempted  a  division  of  the  trust,  each  executor  selecting 
certain  objects,  but  the  Court  would  not  permit  this. 

[608.]  In  a  particular  case  (J)  arising  on  a  special  trust  for 
relations,  there  were  four  executors,  and  one  being  infirm^  the 
other  three  were  directed  to  act  in  the  trusts  and  power  of  dis- 
tribution ;  it  does  not  appear  whether  the  point  was  discussed. 

[609.]  The  cases  of  public  bodies,  with  reference  to  which,  as  Public  bodic*. 
appears  by  many  authorities  (A),  the  acts  of  a  majority  may. 


(/)  Co.  Liu.  62^  note  2;  Co.  LiU. 
181b. 

(^)  5  B.  &  A.  628. 
(A)  Bio.  "  Devise,"  pi.  31 ;   Jenk. 
Cent.  pa.  43,  ca.  83. 
(i)  I  Atk.  356 ;  Amb.  584. 


(J)  Bennet  v.  Honey  wood  (2603); 
see  Gower  v.  Mainwaring  (2627). 

(*)  See  Witknell  v.  Gartham,  6  T. 
R.  396 ;  Rex  v.  WhiUikery  9  B.  &  C. 
648. 
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'    CHAP.  VII.      under  various  circumstances,  be  binding,  are  not  within  the  scope 
SEC.  II.        Qf  ijjjg  work. 


As  to  donees 
virtute  officii. 


[610.]  It  may  be  a  nice  question  sometimes,  whether,  if  a 
power  be  given  to  persons  holding  official  situations,  as  to  the 
Lord  Chancellor,  the  Lord  Chief  Justice  of  the  Court  of  King^s 
Bench,  the  Bishop  of  a  particular  diocese,  or  the  Master  of  a 
Hospital,  &C.,  the  words  in  each  case  are  to  be  deemed  to  apply 
to  llie  then  holder  of  the  office,  without  reference  to  his  situa- 
tion, or  to  the  holder  for  the  time  being  of  the  office.  Various 
cases  of  this  kind  were  put  in  one  of  the  Year  Books  (Z).  It  b 
impossible  to  lay  down  any  general  rule  on  the  subject;  the 
context  and  circumstances  will  commonly  show  the  meaning,  and 
there  are  obvious  distinctions  in  such  cases,  between  authorities 
given  by  private  instruments,  and  authorities  given  by  Acts  of 
Parliament,  Letters  Patent,  &c. 


[611.]  In  PrcmklyrCs  case  (m),  of,  which  we  have  a  short 
account,  a  man  devised  that  two  persons,  by  the  advice  of  the 
parson  of  the  church  of  Z).,  should  sell ;  and  it  appears  to  have 
been  considered  that  the  parson  at  the  time  of  the  devise  was 
meant  The  words,  perhaps,  more  naturally  pointed  to  the 
parson  for  the  time  being ;  if  the  particular  parson  were  meant  it 
seems  singular  that  he  was  not  mentioned  by  name.  Slight  cir- 
cumstances may  occasion  a  difference ;  supposing  that  in  such  a 
case  the  sale  were  directed  to  be  made  for  the  benefit  of  the 
church,  it  would  be  a  strong  argument  in  favour  of  the  words 
being  construed  to  mean  the  parson  for  the  time  being. 


Parishioners. 


[612.]  We  may  here  notice  a  point  in  Goodcheap^s  case  (ji)  : 
there  a  power  of  sale  given  by  a  testatrix  was  to  be  executed 
'*  by  her  executors,  or  by  the  executors  of  the  executors,  in  case 
**  that  the  executors  were  all  dead,  and  by  four  parishioners  of 
"  the  parish  in  which  the  tenements  are  ;*'  or  the  power  was 
conceived  in  some  such  terms,  for  one  part  of  the  report  contra- 
dicts another ;  the  sale  was  made  by  the  survivor  of  two  alleged 


(/)  19  H.  8,  fo.  9«,  pi.  4 ;  and  see 
Anon.<i  Moo.  61,  pi.  172. 


(m)  Cited  Anan.j  Moo.  62,  pi.  172. 
(n)  49  £.  3,  fo.  16. 
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acting  executors.    It  does  not  appear  clear  in  what  case  the  pa-      chap.  vii. 
rishioners  were  to  act;  Brooke  (p)  treats  the  clause  relative  to        ^^^' "• 
the  parishioners  as  void ;  but  viewed  as  a  power,  and  that  power 
vested  not  in  the  parishioners  generally,  but  in  any  four  of  them, 
it  might  be  difficult  to  frame  an  objection  to  the  validity  of  the 
provision. 


2. — As  to  the  Renunciation  by  cm  JEzecutor  of  his  Office, 

[613.]  It  appears  perfectly  clear,  that  a  party  appointed  an 
executor,  may  refuse  to  act  as  such,  and  still  accept  a  devise 
of  land  (p) ;  on  a  like  principle  it  appears  that  the  refusing 
executor  may  execute  a  power  over  land  {q);  how  far,  in  either 
case,  equity  may  interfere  under  certain  circumstances,  is  another  Equity. 
question :  indeed,  cases  may  arise  in  whicli  a  Court  of  law  might  Law. 
consider  that  the  office  of  executor,  and  the  interest  in  or  autho- 
rity over  the  land,  were  intended  to  be  connected,  and  that 
therefore  the  refusal  of  the  office  would  nullify  the  devise  of  the 
interest  or  authority. 

[614.]  As  to  the  authorities, — ^it  is  laid  down  in  one  of  the 
Year  Books  (r),  though  the  case  did  not  involve  the  point,  tliat 
^^  if  a  man  has  feoffees  upon  confidence,  and  makes  a  will  that 
*^  his  executors  shall  alien  his  lands,  there  if  the  executors  re- 
^  nouBce  administration  of  the  goods,  yet  they  may  alien  the 
''  land ;  for  the  will  of  land  is  not  a  testamentary  matter,  nor 
'^  have  the  executors  to  interfere  in  this  will,  except  so  far  as 
"  a  special  power  is  given  to  them ;"  and  a  like  doctrine  appears 
in  a  subsequent  part  of  the  case  («),  thus — ^'  and  if  a  man  makes 
'^  his  will  that  his  executors  shall  alien  his  land,  without  naming 
"  their  proper  names,  if  they  refuse  the  administration,  and  to 
"  be  executors,  yet  they  may  alien  the  land." — Here  it  is 
observable,  that  the  power  is  mentioned  as  given  to  them  under 


(o)  "Devise,"  pi.  10. 

(p)  Gibbons  v.  Marltiwardy  Moo. 
594,  Pop.  6. 

(q)  See  Sug.  172;  1  Pr.  Ab.  187; 
2  Pr.  Ab.  264. 


(r)  15  H.  7,  ll^  Sug.  appx.  640, 
Keilw.  43** ;  see  Bro.  "  Testament  et 
voluut,"  pi.  7. 

(«)  Sug.  appx.  641. 
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CHAP.  VII.     their  title  of  executors ;  but  still  it  was  held  that  their  refusal 
SEC.  II,       (Jid  n0t  disqualify  them ;  the  word  "  executors"  was  considered 
as  used  simply  by  way  of  reference,  instead  of  the  names  of  the 
executors  being  repeated. 

[615.]  The  doctrine  too  may  be  collected  from  another  case 
in  the  Year  Books  (^),  though  this  case,  likewise,  did  not  turn  on 
the  point. — Brooke  (u),  in  citing  this  last  authority,  takes  a  dis- 
tinction according  as  the  executors  are  named  by  their  proper 
names  or  not ;  but  this  distinction  does  not  appear  in  the  report, 
and  the  general  tenor  of  the  case  may  be  thought  contrary 
to  it  (t?). 

[616.]  The  point  too  seems  to  have  been  discussed,  in  some 
degree,  in  an  earlier  case  (ir),  though  there  the  executor  may 
have  declined  to  act  in  any  capacity  (624) ;  littie,  if  any,  light  on 
the  subject  under  consideration  can  be  extracted  from  this  case. 

[617.]  In  Yates  v.  Compton  (x),  the  point  was  argued  on  a 
question  of  form  as  to  the  want  of  parties;  the  precise  words 
of  the  power,  however,  do  not  appear,  nor  can  it  be  collected 
whether  the  executors  declined  to  act  as  to  the  real  estate. 

[618.]  How  fax  this  doctrine  may  extend  to  implied  powers 
(172),  may,  perhaps,  be  more  doubtful;  and  questions  may  arise 
in  general  cases,  as  to  what  is  a  sufficient  refusal  of  an  execu- 
torship, particularly  where  there  are  two  or  more  executors, 
and  all  do  not  decline  to  act 

Personal  estate.       [619.]  In  a  case  where  the  power  extended  over  a  legacy, 

payable  out  of  the  testator's  personal  estate  (y),  it  was  considered 
by  the  M.  R,  that  the  refusal  to  act  as  executors  had  determined 
the  power ;  it  does  not  appear,  however,  tiiat  the  executors  were 


(i)  19  H.  8,  fo.  9%  pi.  4. 

(m)  "  Testament,"  pi.  1 ;  «  Execu- 
tors,"  pi.  3. 

(v)  See  Bonifaut  ?.  Greenfield^  Cro. 
Eliz.  80. 

(tv)  Goodcheap^s  case,  49  £.  3,  p.  16. 


(x)  2  P.  W.  308 ;  see  a  loose  note 
of  S.  C.  with  variations  in  Lord  Kin^'^i 
cases,  54. 

[y)  Keates  v.  BurUm,  14  Ves.  434 ; 
see  Lewis  v.  Leivis^  1  Cox,  102. 
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before  the  Court,  or  that  they  were  willing  to  act.  It  may  not  chap.  vii. 
perhaps  follow,  that  a  party  cannot  act  as  a  trustee  of  a  legacy,  ^^^-  "• 
although  he  should  renounce  the  executorship ;  in  the  particular 
case,  the  executors  were  referred  to  as  "my  said  executors 
"  hereinafter  particularly  named,"  and  were  in  other  parts  of 
the  provision  referred  to,  as  "  my  said  trustees  and  executors ; " 
the  trust  or  power  seems  to  have  been  treated  as  connected  with 
the  office. 

[620.]  In  a  recent  case  of  an  opposite  description  (z)y  a 
party  was  held  by  taking  probate  to  have  accepted  a  trust  of 
personalty. 

[621.]  And  here  we  may  notice,  that  under  a  direction  or  Ordinary  or  ad- 
power  to  executors  to  sell,  if  no  executor  be  appointed  or  will  °"°"^^'"- 
act,  the  ordinary  or  administrator  cannot  sell  (a). 


3. — As  to  the  Disclaimer  of  a  Power. 

[622.]  What  the  effect  of  a  disclaimer,  or  a  refusal  to  act  in 
the  execution  of  a  power  is,  does  not  in  all  cases  appear  very 
plain. 

[623.]  Sir  E.  Sugden  (b)  treats  it  as  clear,  that  at  common  Common  law. 
law  under  a  power  of  sale  given  to  executors,  the  acting  execu- 
tors could  not  sell,  and  such  is  the  doctrine  of  Lord  Coke  (c). 
Brooke^  however  (J),  refers  to  the  Statute  of  Disclaimer  (e),  as  Statute. 
expressing  doubts  only ;  and  the  dicta  or  reasons  found  in  the 
case  of  Bonifaut  v.  Greenfield  (627)  at  least,  as  stated  in  Cro. 
Eliz,,  appear  to  leave  the  point  questionable,  though  that  case 
seems  to  have  arisen  on  a  devise  passing  an  interest  (y*) :    Lord 


{2)  Muchlow  Y.  Fuller^  Jacob,  201. 

(a)  See  Goodcheap's  case,  49  E.  3, 
fo.  16 ;  Sug.  appx.  640,  case  cited  in 
Year  Book;  Bro.  "Devise,"  pi.  10; 
and  see  (239)  (683). 

(b)  162. 


(c)  Co.  Liu.  1 13* ;  see  Shep.  Touch. 
448. 

(rf)  "  Devise,"  pi.  26. 

(e)  21  H.  8,  c.  4. 

(/)  (627);   see^  too,  Jenk.   Cent, 
pa.  43,  ca.  83. 

[623] 


234 


CHAP.  VII. 
SEC.  II. 


DISCLAIMER   OF   A   POWER. 

Kenyan  too,  in  WithneU  v.  Gartfiam  {ff),  a  case  indeed  not  in- 
volving the  question,  treated  the  point  as  doubtful;  though, 
according  to  the  report,  he  appears  to  have  misconceived  the 
object  of  the  Statute,  applying  it  to  the  case  of  survivorship 
instead  of  that  of  refusaL 


Goodcheap*s 


case. 


[624.]  The  point  was  agitated  in  a  very  early  case  (A),  but  no 
judgment  appears,  though  the  case  has  been  frequently  dted  as 
if  it  were  adjudged,  and  it  is  on  the  point  of  disclaimer  so  cited 
in  Banifaut  v.  Greenfield  (i) ;  in  Lord  Stafford's  case  (J),  how- 
ever, it  is  mentioned  as  undecided  on  this  point.  It  is,  in  fact, 
very  difficult  to  discover  from  the  case,  whether  the  particular 
executor  disclaimed  wholly,  or  merely  renounced  the  executor- 
ship (616),  or  simply  neglected  to  meddle  with  the  testator's 
estate ;  Brooke  (A)  treats  the  sale  as  bad :  the  case  involved  a 
question  of  survivorship  and  other  matters,  as  appears  in  various 
parts  of  this  work. 


Deeds,  &c. 


[625.]  The  point,  thus  left  questionable  upon  the  authorities, 
is  of  more  importance  than  may  at  first  sight  appear,  since,  as  we 
shall  see,  the  Statute  provides  for  particular  cases  arising  on  wills, 
leaving  other  cases  under  wills,  and  all  cases  under  deeds  or  acte 
inter  vivos,  to  the  common  law. 


The  provision  of      [626.]  The  Statute  appears  merely  to  provide,  though  in  a 

multitude  of  words,  that  where  part  of  the  executors  of  a  person 
willing  lands  to  be  sold  refuse  the  charge  of  the  will,  and  the 
rest  accept  the  charge,  the  sales  by  the  accepting  executore  shall 
be  as  good  as  if  the  refusing  executors  had  concurred. 


Powers. 


Estates. 


[627.]  The  Act,  though  in  words  strictly  applying  to  cases  of 
powers  only  (/),  has  been  held  to  extend  to  devises  passing  an 
interest  (m) ;  in  these  last  cases  indeed,  according  to  the  present 


(S)  6  T.  R.  396. 
(A)  Goodcheap's  case  (164). 
(t)  Godb.  78,  and  1  Leon.  60. 
ij)  8  Rep.  76^ 


(A)  "  Devise,"  pi.  10. 
(0  Co.  Litt.  113";  ib,  236*,  note  1. 
{m)  BonifaxU  v.  Gi-eenfidd^  Godb. 
77,  1  Leon.  60,  Cru.  Eliz.  80  Co. 
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doctrine,  a  disclaimer  of  the  estate  devised  seems  sufficient,  inde- 
pendent of  the  Statute  (n). 


CHAP.  VII. 
SEC.   II. 


[628.]  We  have  seen  (613)  that,  in  general,  executors  intrusted  Renunciation  as 
with  a  power  of  sale  over  land  may  decUne  the  proper  office  of  an  e$^  only. 
executor,  and  still  execute  the  power ;  and  perhaps  in  the  case 
of  several  executors,  the  circumstance  of  one  declining  to  prove 
and  act  as  to  the  personal  estate,  he  being  at  the  same  time 
willing  to  act  as  to  llie  power,  would  not  bring  the  case  within 
the  Statute  of  Disclaimer,  so  as  to  authorize  the  proving  exe- 
cutors to  seU  (o). 

[629.]  The  Act  appears  to  extend  to  the  case  of  executors  Trustees, 
only,  and  not  to  the  case  of  trustees  who  are  not  appointed 
executors  (/?) ;  it  is  apprehended,,  however,  that  whether  the 
power  be  given  to  the  executors,  as  such,  or  by  their  proper 
names,  and  whatever  the  purpose  of  the  sale  may  be,  the  Act 
applies  {q.) 

[630.]  The  Act  would  seem  to  extend  to  copyhold  lands.  Copyholds. 
notwithstanding  the  words  of  the  preamble. 

[631.]  It  may,   perhaps,   deserve  consideration,  whether  an  Infant 
infant  execut6r,  intrusted  with  a  power  of  sale,  cannot  disclaim ; 
or,  at  least,  whether  his  non-acting  may  not  bring  the   case 
within  the  Statute,  so  that  the  other  executors  may  sell  (567). 

[632.]  The  ordinary  powers  of  sale  and  exdianfife  limited  to  Power  of  sale 

11  .ri  11  1.     andexchange, 

trustees  ^^  and  the  survivor  of  them,  and  the  executors  or  adnu- 
"  nistrators  of  such  survivor,"  may  give  rise  to  various  questions 
on  the  subject  of  disclaimer,  &c. 


litt  sup.;  BamingUm  y-  Ail,  Gen, 
Hard.  419;  sec  Sug.  Gil.  Uses,  128, 
and  the  note. 

(n)  Townson  v.  Tickell,  3  B.  &  A. 
31 ;  and  sec  Nicholson  y.  Wadsworth^ 
2  Swan.  365. 


(o)  SeeBro. "  Devise,"  pi.  26and31. 

\p)  But  see  2  Pr.  Ab.  225,  253 ;  3 
Pr.  Ab.  105. 

(9)  But  see  Lord  Ellenbro*s  dictum, 
in  Denne  d.  Bower  v.  Judge,  1 1  East, 
288 ;  see  Sug.  note  to  Gil.  Uses,  128. 

[632] 


236 


DISCLAIMER   OF   A   POWER: 


CHAP.  VII. 
SEC.  II. 

Whether  title 
marketable. 


[633.]  Doubts  seem  to  have  been  entertained  how  fan  the 
acting  executor  can  force  a  title  on  an  unwilling  purchaser  (r). 
The  objection  that  the  other  executor  may  have  preidously  sold, 
cannot  apply  in  any  degree  to  the  case  of  a  power,  since  the  sale 
by  him  alone  would  be  a  perfect  nullity,  except  indeed  that  it 
might  show  his  intention  to  act  In  respect  to  the  objection  as 
to  the  receipt  of  the  acting  executor  not  being  a  valid  discharge 
for  the  purchase  money,  which,  it  would  appear,  could  arise  only 
under  instruments  containing  express  clauses  as  to  receipts, — 
in  the  recent  case  of  Adams  v.  Taunton  («),  which  arose  indeed 
on  a  devise  in  trust,  the  objection  was  held  untenable ;  the  V,  C, 
considered  that  the  disclaimer  was  eqidvalent  to  the  trustee's 
name  being  struck  out  of  the  will. 


[634.]  In  Tylden  v.  Hyde  (t),  where  a  power  was  implied  in 
the  executors,  a  sale  appears  to  have  been  made  by  three  acting 
executors,  without  the  point  being  discussed. 


Evidence. 


[635.]  In  regard  to  the  evidence  of  a  disclaimer,  it  is  usual 
for  a  party  declining  to  act,  to  execute  a  deed  of  disclaimer; 
Mr.  Fearne  {u)^  in  the  case  of  a  devise  to  executors,  recom- 
mended that  the  declining  executor  should  formally  renounce 
the  executorship,  to  manifest  the  refusal  to  take  the  charge  of 
the  will  within  the  Statute ;  but  he  seems  to  have  advised  this 
for  the  sake  of  caution,  rather  than  with  any  other  view. 


[636.]  In  Bonifaut  v.  Greenfield  (t?),  which  also,  as  we  have 
seen,  did  not  arise  on  a  power,  it  would  seem  to  have  been 
merely  found  by  verdict  that  one  of  the  executors  refused  the 
burden  of  the  testament. 


Sale  10  non-  [637.]  Lord  Coke  {w)  lays  it  down  that  "  in  neither  of  these 

acUng  executor.  «  cases,"  (that  is,  cases  either  passing  an  interest  or  creating  a 


(r)  Feame's  P.  W.  222;  Butl.  note 
1  (IX.)  to  Co.  Litt  290*»,  where  tlie 
Statute  seems  inaccurately  cited ;  Sug. 
note  to  GiL  Uses,  128. 

(s)  5  Madd.  435. 


(/)  2  S.  &  S.  238. 
(t/)  P.  W.  222. 
(f)  8ee  1  Leon.  60. 
(w)  113». 


[637] 
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power,)  ^<  albeit  one  refuse,  can  the  other  make  sale  to  him  that  £hap.  vii. 
"  refused,  because  he  is  party,  and  privy  to  the  last  will,  and  **^*  "• 
"  remains  executor  still; "  and  this  was  held  in  a  case  appearing 
in  several  books  (x),  a  query  being  added  in  Jnderson  as  to  the 
effect  of  the  Statute :  in  fact,  the  case  seems  to  have  occurred 
after  the  Statute,  and  the  doubt  which  occasioned  the  Statute 
was,  whether  the  other  executor  could  sell  at  all;  the  reason 
assigned  in  the  case  for  the  determination  is,  that  notwithstand- 
ing a  refusal  before  the  ordinary,  the  refusing  executor  may 
become  executor  again  at  his  pleasure. 

[638.]  Sir  JS.  Sugden  (y)  considers  that  the  recent  case  of 
Mackintosh  v.  Barber  (z)  has  overruled  this  doctrine ;  we  have, 
however,  merely  the  certificate  of  the  judges,  without  any 
reasons;  and  it  is  possible  that  it  may  have  been  considered 
according  to  one  of  the  points  in'  the  arguments,  that  the  power 
of  sale  was  vested  in  the  first  class  of  executors,  which  class  did 
not  include  the  purchaser  (2538).  The  reports  represent  the 
purchasing  executor  as  acting  in  some  of  the  sales,  and  not  in 
others;  this  part  of  the  case  appears  to  have  been  fictitiously 
seated :  it  has  never,  it  is  believed,  been  decided  what  llie  effect 
of  a  partial  acting  is  with  reference  to  such  a  power,  as,  whether  partial  acUoir. 
on  a  subsequent  refusal  to  act,  with  respect  to  remaining 
portions  of  the  estate,  the  Statute  would  enable  the  others  to 
act  (a). 


[639.]  As  to  the  case  of  a  devise  passing  an  interest,  if  a  dis-  Devise  of 
daimer  devest  the  disclaiming  party  of  all  interest,  which  appears  ^^^^^^^ 
to  be  the  present  doctrine,  it  is  di£Bcult  to  conceive  what  ob- 
jection can  exist  at  law,  under  any  circumstances,  or  even  in 
equity,  to  a  conveyance  to  the  disclaiming  party;  it  seems 
wholly  immaterial  whether  he  can  resume  the  executorship  or 
not;  his  interest,  as  executor,  would  be  perfectly  distinct. 

[640.]  In  the  case  of  a  power,  the  question  is,  what  is  the 


an 


(x)  Bendloe,  14,  pi.  56,  Benloe,  15, 
Keilway,  207*,  1  And.  27. 
{y)  4lh  ed.  165. 


(z)  1  BiDg.  50,  7  Moo.  315. 

(a)  See  Jenk.  Cent  pa.  43,  ca.  83. 

[640] 
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CHAP.  Til.      effect  of  a  disclaimer  (b),     Thougli,  under  the  Statute  at  least, 
*^^'  "•       wbatever  may  have  been  the  case  at  common  law,  the  other 


Whether  a  dift.    executoTB  can  scll,  it  may  not  follow  as  a  matter  of  course, 
power.  that  a  disclaimer  absolutely  devests  the  refusmg  executor  of 

his  authority;  the  cases  of  an  interest  and  of  a  power  may 
be  perfectly  distinct  It  is  prehaps  doubtful  whether  a  party 
invested  with  a  power  can  devest  himself  of  it  (c) ;  if  he  can, 
there  seems  little  reason  to  hold  that  a  sale  cannot  be  made 
to  him. 

[641 .]  In  Tippet  v.  Eyres  (^),  which  arose  in  the  case  of  an 
award,  the  question  was,  whether,  on  the  refusal  of  a  party 
named  as  umpire  to  act,  a  second  nomination  could  be  made  {e) ; 
and  it  was  laid  down  by  Pollexfen^  C.  J., — who,  indeed,  as  to  the 
principal  question,  was  overruled  by  his  brethren,  they,  how- 
ever, viewing  the  nomination,  it  seems,  rather  as  a  proposal,- 
that  an  attorney  to  deliver  seisin,  or  an  executor  invested  with 
an  authority,  could  not  devest  himself  of  it ;  that  in  the  case  of 
an  interest  an  acceptance,  either  express  or  implied,  was  neces- 
sary ;  but  that  as  to  a  power  it  was  otherwise.  If  a  disdaimer 
has  not  the  effect  of  preventing  a  future  executicm  of  a  power, 
the  doctrine  might  lead  to  great  difficulties, 

Appointrocnt  of      [642.]  Where  a  new  trustee  is  appointed  under  a  power  in 

a  new  trustee.  *  *  * 

the  place  of  a  declining  trustee,  it  is  conceived  that,  at  all  events, 
the  authority  of  the  declining  trustee  must  be  superseded. 

[643.]  Besides  the  question  of  law,  another  point  may  be,  at 
least  in  some  cases,  as  to  what  is  the  meaning  of  the  power, 
whether  it  is  not  meant  that  the  power  shall  be  exeeated  by 
those  agreeing  to  act  (/). 

[644.]  Powers  accompanying  an  estate  vested  in  trustees  may 

possibly  stand  on  peculiar  grounds. 


{h)  See  White  v.  Vitty,  2  Russ.  484, 
4  Russ.  584. 

(e)  See  2  Pr.  Ah.  263. 

(rf)  5  Mod.  457,  2  Ventr.  113. 


{e)  See  Reynolds  ?.  Grey^  12  Mod. 
120,  1  Salk.  70. 
(/)  2  Jar.  Pow.  Dev.  294. 

[644] 
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4. — As  to  the  Survivorship  of  Powers^   and  herein   (673) 

Townsend  v.  Wilson. 

[645.]  That  a  power  vested  in  two  or  more  cannot,  on  tlie  General  mle. 
decease  of  one  or  more  of  the  donees,  be  executed  by  the  sur- 
vivors or  survivor,  is  perfectly  clear;  the  rule  of  law  is,  tliat 
powers  will  not  in  themselves  survive  (a).  Not,  as  is  observed  by 
Wilmotj  Lord  Commissioner,  in  Mansell  v.  Mansell  (i),  that  there 
is  any  thing  <^  in  an  authority  incompatible  with  its  surviving," 
[or  its  being  limited  to  be  exercised  by  a  surviving  party,]  "  but 
^^if  I  say  I  will  trust  two,  the  law  will  not  say  I  shall  trust  one ; 
'Mt  is  a  joint  confidence,  but  if  it  is  limited  to  the  survivor,  it  is 
'^saying  I  will  trust  two  as  long  as  they  live,  and  afterwards  one 
^^of  tliem  :*'  it  is  in  truth  a  special  designation  of  the  party  who 
is  to  execute  the  power. 

[646.]  The  same  rule  holds  in  a  variety  of  other  cases.  Even  Trusts. 
as  to  trusts,  which  in  general  (c)  survive  with  and  accompany  the 
estate  or  interest  to  which  they  are  annexed,  a  contrary  inten- 
tion sometimes  may  be  collected  and  will  prevail ;  it  may  be  a 
nice  question  in  certain  cases,  whether  a  direction  is  to  be  deemed 
in  the  nature  of  a  trust  following  the  estate,  or  in  the  nature  of  a 
legal  or  an  equitable  power  (d). 

[647.]  In  most  of  the  cases  arising  on  powers,  the  question 
has  been,  in  the  absence  of  words  expressly  limiting  the  powers 
to  survivors,  whether  an  intention  could  not  be  discovered  that 
the  powers  should  be  so  exercised ;  and  in  the  cases  of  powers 
imperative  in  their  nature,  the  circumstance  that  before  Courts 
of  equity  considered  (241)  the  estate  or  interest  bound  with  the 


(a)  Co.  Litt.  inf. ;  see  Goldtmid  v. 
Goldtmidy  I  Sw.  211, 1  Wils.  140. 

{h)  Wilmot's  notes,  49. 

(c)  Co.  Litt.  tn/. 

(i)  See  the  case  in  the  Year  Books, 
Sog.  appx.  637,  Keilw.  43'*;  Anon. 


Dyer,  177*,  pi.  32 ;  Bimifaut  v.  Green- 
field (627) ;  and  see  Goldtmid  v.  Gold- 
tmid  (645);  Bowes  v.  East  London 
Water-works  Co.  (2210) ;  Bradford  v. 
Belfieldy  2  Sim.  264 ;  and  see  (42). 

[647] 
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Executors. 


Lord  Coke. 


trast  in  the  hands  of  the  person  taking  in  default  of  an  execution 
of  the  power,  the  presumed  intention  of  the  creator  of  the  power 
would  otherH'ise  foil,  may  perhaps  have  induced  a  latitude  of 
construction  not  very  satisfactory,  and  occasioning  rather  refined 
distinctions. 

[648.]  The  point  has  arisen  chiefly  on  powers  given  to 
executors. 

[649.]  Lord  Coke  {e)  lays  it  down  as  "  regularly  true  tliat 
"  being  but  a  bare  authority,  the  survivors  cannot  sell ;"  he  adds 
however,  that  on  a  devise  to  a  party  for  life,  and  that  after  the 
decease  of  such  party,  the  lands  shall  be  sold  by  the  testator's 
"  executors,"  without  their  being  ruimed  in  the  power, — ^if  there 
be  three  or  fimr  executors,  and  dtaring  the  life  of  the  tenant  for 
life  one  executor  dies,  and  then  the  tenant  for  life  dies,  tlie  other 
two  or  three  executors  may  sell,  *'  because  the  land  could  not  be 
^*  sold  before^  and  the  plural  number  of  his  executors  remain;" 
he  tlien  cites  Vincent  v.  Lee  (655),  where,  as  we  shall  see,  a 
power  limited  to  ^^  sons-in-law"  subject  to  a  prior  estate  tail  was 
held  exerciseable  by  surviving  sons-in-law;  and  he  afterwards 
notices  the  distinctions  between  bare  authorities  or  trusts,  and 
trusts  coupled  with  an  interest,  which  distinctions  are  again 
adverted  to  by  him  in  a  subsequent  part  of  his  Commentary  (/), 
where  he  notices  further  differences  between  private  authorities, 
and  authorities  of  a  public  nature,  or  relating  to  justice. 


Mr.  Hargravt,        [650.]  Mr.  Horgrave^  in  his  note  to  the  first  passage  {g)^  after 

admitting  the  general  rule  of  law  to  be  with  Lord  Coke^  (a  point 
which  it  would  be  in  vain  to  dispute,)  and  that  some  of  the  old 
books,  besides  those  cited  by  Lord  Coke^  very  much  favour  its 
application  to  the  case  of  executors  (A),  adds  that  there  are  some 
respectable  authorities  the  other  \i'ay  (t),  stating  his  ideas  that 


{€)  Co.  Litt.  112^ 
(/)  181«»;  see  also  Co.  Litt.  62^ 
note  2. 
(^)  Co.  Litt.  1 13». 
(A)  Citing  «Dy.  119''   [it  seems 


219,  margin];  "Moo.  61." 

(t)  Citing  "  Perkins,  S.  550;  Bro. 
«  •  Devise,'  pi.  50 ;  Lo?el  [Houcll] 
"  and  Barnes,  Cro.  Car.  382,  W. 
"  Jones,  352." 

[650] 
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the  latter  opinion  is  more  conformable  to  the  meaning  of  a  .will ; 
he  then  endeavours  to  shew  that  the  power  should  be  deemed 
connected  with  the  office,  and  afterwards  refers  to  a  MS.  note  of 
Lovd  Hakj  in  support  of  the  same  view;  and  ultimately  states 
his  opinion  that  the  view  receives  great  coimtenance  from  some 
books  in  which  it  is  said  that  such  powers  are  transmissible  to 
the  representatives  of  the  first  executor  {j ). 

[651.1  Sir  E.  Suqden  ik)  seems  to  incline  to  the  same  doctrine,  ?"  *••  S«gden*i 

J  1    J      I.- •  1      .1.  four  positions. 

and  concludes  his  remarks  thus : 

^^  As  the  law  now  stands,  it  seems 

"  1.  That  where  a  power  is  given  to  two  or  more  by  their 
^^  proper  names,  who  are  not  made  executors,  it  will  not  sur- 
"  vive  without  express  words. 

^^  2.  That  where  it  is  given  to  three  or  more  generally,  as 
'^  to  ^  my  trustees, '  ^ my  sons,'  &c.,  and  not  by  their  proper 
^^  names,  the  authority  will  survive  whilst  the  plural  number 
*^  remains. 

"  3.  That  where  the  authority  is  given  to  *  executors,'  and 
'^  the  will  does  not  expressly  point  to  a  joint  exercise  of  it, 
"  even  a  single  surviving  executor  may  execute  it;  but 

^<  4.  That  where  the  authority  is  given  to  them  nominatim, 
^^  although  in  the  character  of  executors,  yet  it  is  at  least 
"  doubtful  whether  it  will  survive." 


[652-]  We  may  enquire  how  far  Sir  E.  SuydefCs  positions  are  Remarks, 
warranted  by  the  authorities. 

[653.]  1.  To  his  first  position  there  appears  to  be,  speaking  First  position, 
generally,  no  particular  objection  (/). 


(j)  Citing  "  Kelw.  44,  2  Brownl. 
"  194." 
(A)  165. 


(/)  See  i4iM>n.  Dyer,  177%  pi.  32 ; 
Atuaters  v.  Birt,  Cro.  Eliz.  856,  Noy, 
38,  Viii.  "Authority,"   434,  I.  pi.  1, 


VOL.  I.  R  [653] 
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[654.]  In  the  case  of  GwUUaam  v.  Rowel  (m),  of  which  the 
report  is  very  short,  a  testator  directed  that  his  lands  should  be 
sold  by  two  trustees  (by  name),  for  the  payment  of  his  debts 
and  legacies,  making  others  his  executors ;  and  ^^  the  mnrivor 
**  and  the  heir  were  compelled  to  sell  because  the  lands  were 
^^  tied  with  a  trust  which  will  survwe  in  equity"  (it) ;  it  would 
appjear,  however,  that  nothing  more  was  meant  than  that  the 
lands  were  bound  with  a  trust  in  the  hands  of  the  heir,  and  that 
the  surviving  trustee  was  directed  to  concur,  for  the  sake  of 
caution  only. 


Second  position.       [655.]  2.  The  second  position  is  evidently  founded  on  Vincent 

V,  Lee  (o),  and  the  observations  of  Lord  Coke ;  but  upon  an 
examination  of  that  case,  and  Lord  Cok^s  observations,  it  will 
appear  that  iMs  position  goes  beyond  them.  That  case  is  re- 
ported or  cited  in  a  variety  of  books  (/?),  with  some  variations  as 
to  the  number  of  the  sons-in-law,  and  the  time  of  the  death  of 
the  deceased  son-in-law;  the  accounts  of  the  case,  however,  id 
general,  appear  to  agree  in  these  points, — that  the  power  fdlowed 
an  estate  tail,  that  it  was  given  generally  to  the  testator's  ^  sons- 
^^  in-law''  (9),  and  not  by  their  names,  and  that  the  sale,  after  the 
expiration  of  the  estate  tail,  by  the  surviving  sons-in-law,  was 
good.  Besides  that  die  sons-in-law  were  referred  to  generally, 
and  that  the  plural  number  remained,  so  that,  in  a.  sort  of  literal 
sense,  the  words  of  the  power  were  followed,  IjorACoke  assigns,  in 
his  Cornmentaiy  {r)^  and  in  argument  (5),  a  further  reason  that  the 
lands  could  not  have  been  sold  by  all  of  the  son&hin-law,  meaning 
that  the  power  could  not  have  been  exercised  until  the  deter- 
mination of  the  estate  tail  (887),  during  which  one  son-in-law 


from  Ro.  Ab. ;  Withnell  v.  Garthaniy 
6  T.  R.  396 ;  2  Pr.  Ab.  253. 

(m)  Hardr.  204. 

(n)  See  Billingsley  v.  MattJiew^  Tot- 
hill,  103,  ed.  1820. 

(o)  Inf,j  and  see  Anon.  Dy.  177*, 
pi.  32 ;  Bro.  "  Devise,"  pi.  31 ;  2  Pr. 
Ab.  26:J. 

(p)  Co.  Litt.  113S  Cro.  Eliz.  26, 
1  I^on.  285,  3  Leon.  106,  Moo.  147, 


Dy.  177,  side  note  t»pL.32  ;  cited  in 
Lock  V.  Logging  1  And.  145,  Dyer, 
2i9»,  pi.  8,  side  note,  Goaldsbio\2, 
pi.  4  [see  (666)] ;  and  in  Bonifaia  ▼. 
Greenfield^  Godb.  77. 

(y)  But  see  Dyer,  177*  ["  four  sons- 
"  in-law"]. 

(r)  112*'. 

(«)    Anon.    Dyer,    219* ;    and   in 
Bonifaui  v.  Greenfield  (627). 

[655] 
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had  died;  and  this  reason  is  urged  in  Loch  v.  Loggin:  Lord  chap.  vii. 
Coke  too  assigns,  as  we  have  seen  (387),  a  like  reason  in  the  ^^^'  "* 
preceding  case  put  by  him,  of  a  power  of  sale  after  the  decease 
of  a  tenant  for  life.  This  reason  does  not  indeed  appear  in  most 
of  the  reports  of  Vincent  v.  Zee,  which,  however,  are  very  short; 
perhaps  the  reason  is  not  very  satisfiutery;  indeed  the  other 
reasons,  as  to  the  sons-in-law  not  being  mentioned  by  their 
proper  names,  and  as  to  the  plural  number  remaining,  savour  of 
great  refinement. 

[656.]  Upon  the  whole,  although  a  Court  might,  in  aid  of  the  ConclusioD. 
probable  intention,  extend  the  doctrine  of  Vincent  v.  Lee  to  the 
case  of  a  power  not  preceded  by  an  estate,  it  would,  it  is  con- 
ceived, be  unsafe  in  practice  to  act  upon  such  a  supposition. 

[657.]  8.  We  come  now  to  the  third  rule,  that  a  power  given  Tl»»"i  position. 
to  ^^  executors,''  may  be  executed  by  a  single  surviving  exe- 
cutor (t). 

[658.]  In  regard  to  the  authorities  adduced  by  Mr.  Hargrove  ^  ^,  ^^^'^*^l' 
(650)   in  support  of  this  view, — Perkins   (u)   cites  no  case:  tiesagainstLord 
Brooke  (v)  cites  39  Ass.  p.  17,  which  in  fiu^t  arose  on  a  devise  to 
executors,  and  where  consequentiy  tiie  trust  survived  witii  the 
mterest;  and  tiie  reference  by  Brooke  to  another  place,  where 
indeed  he  seems  to  express  a  contrary  opinion  (to),  leads  to 
Goodeheoj^s  case   (154),   die  wording  of  which  was  peculiar, 
besides  that  no  judgment  appears  (x),  though  it  is  elsewhere  (y) 
dted  as  a  dedsion;   and  Brooke  in  another  place  (z),  merely 
expresses  an  opinion  as  to  the  power  surviving  if  the  plural     ^ 
number  remain,  and  afterwards  refers  to  a  case  where  the  sale 
was  not  to  be  immediately :   Houett  and  Barnes  (a)  is  certainly 


(f)  See  2  Jar.  Pow.  Der.  204. 
(«)  S.  550. 

(v)  '*  Devise,"  50;  and  see  Fitzb 
**Exore."116. 
(w)"  Devise,"  pi.  10. 
{x)  See  in  Lard  Stafford's  case,  8 


Rep.  76K 

(y)  See    Bonifaut    t.    Greenfield, 
6odb.  78,  and  1  Leon.  60. 

(z)  "Devise,"  pi.  31. 

(a)  Cro.  Car.  382,  W.  Jo.  352. 


R  2  [658] 
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^^^•^ as  to  Joneses  report,  it  does  not  refer  to  the  question,  whether 

an  authority  or  an  interest  was  devised ;  the  reports,  which  are 
very  short,  differ  too  upon  many  points,  and  among  others  as 
to  the  application  of  the  money  to  arise  from  the  sale  (669); 
according  to  Croke,  the  money  was  to  be  divided  among  the 
testator's  nephews^  but  Jones  states,  that  it  was  to  be  applied  in 
payment  of  debts  and  legacies;  according  to  Croke  too,  the 
testator  ordered  the  sale  to  be  made  by  ^^his  executors  there- 
^^  under  named,"  words  which  seem  almost  equivalent  to  the 
naming  of  the  executors:  as  to  Lord  Holers  MS.  note,  it 
appears  to  be  in  favour  of  a  survivorship  when  the  sale  is  to 
be  made  by  executors  by  reason  of  their  office;  a  distinction 
being  taken  where  the  power  is  given  to  others.  Doubtless,  as 
finally  observed  by  Mr.  Hargrave^  the  view  would  receive  great 
countenance  from  the  transmissibility  of  powers  to  the  repre- 
sentatives of  executors,  if  that  doctrine  could  be  maintained; 
indeed,  that  would  appear  to  be  decisive ;  but  we  shall  hereafter 
(681)  see  that  the  authorities  cited  by  Mr.  Hargrave  on  this 
point  are  not  satisfactory. 


Other  authori.        [659.]  Jenkins  (i),  as  observed  by  Sir  JS.  Sugden^  is  also  in 

favour  of  the  power  surviving,  if  a  testator  devise  that  his  exe- 
cutors shall  sell,  and  also,  as  it  seems,  if  the  devise  be  that  A.  and 
J?.,  his  executors,  shall  sell,  distinguishing  the  case  of  a  devise 
tliat  A.  and  B^  shall  sell  his  lands,  though  they  are  afterwards 
made  executors  (c). 

Implied  powers.       [660.]  Sir  E,  Sugden  also  cites  other  authorities  (d)  in  support 

of  the  doctrine  that  the  power  survives.  The  two  latter  refer- 
ences appear  to  apply  to  the  same  case : — ^the  case  arose  on  a 
devise  of  all  the  testator's  estates,  except  a  particular  manor, 
which  he  ^'appointed  to  pay  his  debts,"  without  giving  any 
further  directions  on  the  subject ;  a  power  of  sale  was  implied^ 


(b)  Cent.  pa.  43,  ca.  83. 

(c)  See  Bonifaut  t.  Greenfield^  Cro. 
Eliz.  80. 


{d)  Anon.  2  Leon.  220,  pi.  276; 
Milward  v.  Moore^  Sav.  72 ;  and  Anon, 
Dyer,  371^  pi.  3. 

[660] 
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and  that  in  the  executors,  and  it  was  held  that  a  sale  by  the  sur-  chap.  vu. 
riving  executor  was  good,  but  in  Savile  a  distinction  is  expressly  *^^'  "• 
taken  betwen  such  cases,  and  the  case  of  an  express  power;  the 
same  case  is  dted  in  Lock  v.  Loggin  (e),  and  the  same  distinction 
is  there  taken. — The  other  case,  namely,  that  in  Leonard,  and 
which  is  also  reported  in  DaUison  (f)^  was,  too,  one  of  an  im- 
plied power  {g), 

[661.]  We  may  notice,  too,  another  case  (^),  where  an  implied 
power  of  sale  seems  to  have  been  held  exerciseable  by  the  sur- 
viving executors ;  it  is  not  clear,  however,  that  the  power  could 
have  been  executed  during  the  life  of  the  deceased  co-executrix, 
consequently  it  may  never  have  been  vested  iii  her  jointly  with 
the  other  executors. 

[662.]  It  remains  to  examine  the  authorities  in  fetvour  of  Lord  Authorities  with 

-,  ,  Lord  Coke, 

Coke. 

[663.]  In  a  case  in  the  Year  Books  (i),  on  a  question  as  to  a 
power  being  transmitted  to  the  executors  of  a  surviving  exe- 
cutor, a  point  which  we  shall  hereafter  (682)  see  was  decided  in 
the  negative,  it  was  considered  that  the  power  would  not  survive ; 
mdeed  the  term  "  executors  "  is  there  deemed  equivalent  to  the 
naming  of  the  donees  by  their  proper  names. 

[664]  In  Donne  v.  Annas  {j)^  at  least  according  to  DaUi- 
wiCs  report,  it  was  held  that  a  surviving  executor  could  not 
sell;  however,  the  death  of  the  party  whose  consent  was  re- 
quired, was  a  sufficient  objection  without  regard  to  this  other 
question. 

[665.]  In  atie  Anonymotu  case  in  Moore  (A),  cited  by  Mr.  Har- 
grave^  under  a  power  of  sale  given,  subject  to  two  prior  life 


(0  1  And.  145. 
(/)  106,  pi.  &Q. 

{g)  See  also  Bentham  v.  Wiltshire, 
4  Mad.  44. 
(A)  Carvill  v.  Carvill,  2  Ch.  Rep. 


301. 

(t)  19  H.  8,  fo.  9*,  pi.  4. 

0)  Dyer,  219;    S.  C.  Anon.  Dall. 
45. 

(k)  61 ,  pi.  172. 

[665] 
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interests,  to  the  testator's  ^^  executors,  or  the  executors  of  his 
^*  executors,"  one  executor  having  died  intestate,  and  the  sur* 
viving  executor  having  appointed  executors,  it  was  held  a£ib», 
it  appears,  a  good  deal  of  consideration,  that  a  sale  by  the 
executors  of  the  surviving  executor  was  bad;  and  that  the 
power  was  at  end  by  the  death  of  one  executor  intestate:  the 
case,  indeed,  is  somewhat  different  from  the  ordinary  ones. 


[666.]  We  next  come  to  Loch  v.  Loggin  (/),  a  case  whidi 
arose  on  a  special  verdict,  and  was  mudi  considered.  There 
it  was  held,  on  a  variety  of  authorities  referred  to  in  Andertan 
generally,  as  too  well  known  to  be  particularly  cited,  that  a 
power  of  sale  given  to  executors  subject  to  prior  interests, 
could  not  be  executed  by  the  surviving  executor. 


Personal  estate.       [667.]  The  Attorney  General  y.  Glegg{m)  related  to  personal 

estate,  and  was  considered  as  the  case  of  a  power  or  trust, 
coupled  with  an  interest  (n). 

[668.]  And  in  Keates  v»  BurtoHj  it  was  unnecessary  to  decide 
the  point;  indeed,  a  part  of  the  clause  expressly  pointed  to 
survivorship. 


Conclusion. 


[669.]  The  result  therefore  appears  to  be,  that  as  to  mere 
powers  not  connected  with  an  interest,  the  only  authorities 
against  Lord  Coke,  are  the  opinions  of  the  judges  on  a  certir 
ficate  out  of  Chancery^  in  the  loose  report  of  Houdl  v.  Bamesj 
and  the  opinion  of  Lord  Hale,  in  the  MS.  note  referred  to  by 
Mr.Harffrave;  opposed  to  which  opinions,  besides  JjordCohfi 
authority,  there  are  various  prior  well  considered  cases.  Sir 
E.  Stiffden  observes,  '^  the  liberality  of  modem  times  will  pro- 
<^  bably  induce  the  Courts  to  hold  that  in  every  case  where  the 
'^  power  is  given  to  executors,  as  the  office  survives  so  may 


(0  1  And.  145 ;  S.  C,  it  seems,  as 
Anon.  Dyer,  219%  pi.  8,  side  note, 
and  Goldsbro',  2  pi.  4 ;  see  in  Newton 
V.  Bennety  1  B,  C.  C.  135. 


{m)  Amb.  584,  1  AtL  356. 

(n)  And  see  Keate$  ▼.  BurUm,  14 
Ves.  434 ;  Randal  v.  Heai^e,  I  Anst 
124. 

[669] 
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<<  the  power"  (o).  Perhaps  this  may  be  the  case;  at  the  sarnie  chap.vh. 
time  it  would  be  diiSciilt  in  practice  to  rely  on  thiS)  especially  *^^'  "• 
when  we  consider  in  how  very  many  respects  the  authority  of 
executors,  with  reference  to  powers  over  land,  differs  from  their 
authority  as  to  chattels ;  in  some  cases,  too,  the  purposes  of  the 
sale  may  be  wholly  foreign  to  the  office;  in  many  of  the  autho- 
rities die  object  of  the  sale  does  not  appear. 

[670.]  4.  The  case  in  Sir  E.  Stiff  den's  fourth  position  is,  as  Fourth  position, 
he  states,  at  least  doubtful  (p). 


[671.]  We  may  here  notice  two  or  three  cases  of  a  description  Caaes  of  another 
very  different  from  those  before  cited. 

[672.]  In  Saml  v.  Sterlinff  {q)j  which  arose  on  a  marriage 
settlement,  a  power  of  revocation  waa  reserved  to  the  &thers  of 
the  intended  husband  and  wife,  ^^  with  consent  of  their  wives,  if 
(« they  or  either  of  them  be  living ;"  one  of  the  wives  died,  and 
it  was  held  that  the  consent  of  the  survivor  was  sufficient  It 
seems  scarcely  possible  to  frame  a  doubt  on  the  point;  and, 
perhaps,  if  both  the  wive9*had  died,  the  revocation  might  have 
been  made  (729). 

[673.]  In  Taumsend  v.  Wilson  (r),  the  judges  of  the  J^in^s  Bench 
certified,  that  under  a  power  of  sale,  vested  in  three  trustees  (they 
were  trustees  for  preserving  contingent  remainders)  ^^  and  their 
''  heirs,''  a  sale  by  two  surviving  trustees  was  not  good;  the 
power  required  the  money  to  be  paid  to  the  trustees,  ^^  or  the 
^  survivor  or  survivors  of  them,  or  the  executors^  administrators, 
*^  or  assigns  of  such  survivor."     The  certificate  was  acquiesced 


(o)  And  see  2  Pr.  Ab.  254, 263. 

(p)  See  Anon.j  l^yer>  177*,  pi.  32; 
Co.  Litt.  112*;  Lord  Hale's  MS.  note 
in  Hargrave's  note  to  Co.  Litt.  113*; 
Jenk.  Cent.  pa.  43,  ca.  83;  2  Jar. 


Pow.  Dey.  294. 

(q)  Shep.  Touch.  526;  S.  C.  nom 
Gardner  y.  Savilly  2  Rol.  Rep.  178. 

(r)  3  Madd.  261, 1  B.  &  A.  608 

[673] 
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in,  the  vendor  undertaking  to  procure  the  concurrence  of  all 
necessary  parties.  Lord  Eldan  has,  however,  thrown  some  doubt 
on  the  authority  of  this  case  {s) ;  he  appears  not  to  have  been 
able  to  collect  whether  the  judges  thought  that  the  concurrence 
of  the  heir  of  the  deceased  trustee  would  have  been  sufficient,  or 
that  the  power  was  in  abeyance  until  the  appointment  of  a  new 
trustee,  under  a  provision  in  the  settlement  (2545). 


[674.]  In  HaUy.DeweSy  the  articles,  from  which  the  settlement 
had  improperly  (273)  varied,  required  the  power  to  be  reserved 
to  the  husband,  tenant  for  life,  with  the  consent  of  the  trustees 
(by  name),  '^  their  heirs  or  assigns^**  some  of  the  subsequent 
provisions  referring  informally  to  survivorship ;  after  a  change  of 
a  trustee  two  surviving  trustees  sold,  and  though  Lord  Eldon  did 
not  concur  with  the  prior  case  of  Toumsend  v.  fVHsariy  he  stated 
that  he  could  not  force  the  title  on  the  purchaser.  It  may  be 
noticed  that  the  articles  in  Hall  v.  Dewes  required  the  inhe- 
ritance, subject  to  the  husband's  life  estate,  to  be  vested  in 
the  trustees  upon  a  trust  for  sale,  so  that  the  estate  would  sur- 
vive ;  the  power,  however,  overreached  the  estate,  and  was  not 
appendant  to  it ;  the  word  "  assigns,"  too,  occurs  in  the 
power  (722). 

[675.]  Notwithstanding  Lord  Eldon's  doubts,  to  which,  of 
course,  great  deference  is  always  due,  the  prior  authorities  {t) 
may,  in  addition  to  the  general  rule  of  law,  as  to  the  non- 
survivorship  of  powers,  be  urged  in  support  of  Townsend  v. 
Wilson  (m). 

The  words  "ex-       [676.]  And  here  it  may  be  observed  that  the  case  of  powers 

**  ecutors  or  ad-      ,  _  ,     .    .  „     -  .   . 

•'  ministratore"  given  "  to  the  executors  or  administrators  of  a  surviving  trustee, 
iwwere'ofsale  ^  '^^  ordinary  powers  of  sale  and  exchange,  may  be  very  dif- 
and  exchange,     ferent  with  reference  to  the  survivorship  of  the  powers  from 


(«)  Hall  y.  Dewes,  Jacob,  192 ;  and 
8«e  1  Jar.  Pow.  Dev.  241,  n. ;  and  see 
2  Simons,  271,  in  Bradford  v.  Beljield. 

(0  See  particularly  Anon,  Moo.  61 


(665) ;  and  ManseU  v.  Mantell  (692.) 
(t<)  See  also   GreshanCs  case,  Dy. 
^72^  and  9  Rep.  106**,  in  Margaret 
Padger*s  case. 

[676] 
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ordinary  cases  of  powers  given   to   a   testator's  "  executors,"       chap.  vii. 
persons  known  to  him,  and  in  whom  he  may  be  supposed  to  have        ^^^'  "' 
a  particular  confidence ;  the  addition  of  the  word   ^'  adminis- 
'^  trators  "  may  show  the  meaning  more  clearly. 

[677.]  Sometimes  where  there  are  three  or  more  persons  Clerical  errors. 
invested  with  a  power,  the  word  ^^  survivors,"  or,  perhaps,  the 
word  ^^  survivor  "  alone  occurs  (v),  and  a  question  arises  whether 
the  clause  is  to  be  read  as  if  the  words  ^^  survivors  or  survivor  " 
were  used,  or  whether  in  one  case  there  must  not  be  at  least 
the  concurrence  of  two  surviving  parties,  and  in  the  other, 
whether  two  or  more  surviving  parties  can  execute  the  power 
(412) ;  there  may  be  cases  where  the  wording  may  be  imputed 
to  a  clerical  error. 


5. — As  to  the  Representatives  of  a  Person  executing  a  Poioer ; 
and  herein  (692)  Mansell  v,  Mansell. 

[678.]  That  a  power  may,  by  express  words,  be  given  to  be  ^"  ^  represen- 
executed  by  the  representatives,  real  or  personal,  of  trustees,  or  a  power  under 
of  a  stranger,  is  perfectly  clear ;  Weston^  J.,  is,  indeed,  repre- 
sented (a)  as  treating  the  point  doubtful,  on  the  ground  that 
a  testator  could  not  have  any  trust  or  confidence  in  those  he  did 
not  know ;  and  the  same  argument  was  much  urged  in  the  case  of 
Mansell  v.  Mansell  (&),  though  there  one  question  was,  whether 
express  words  pointing  to  the  representatives  were  used;  in 
neither  case  was  the  argument  admitted :  in  short,  there  can  be 
no  ground  for  the  doubt,  either  upon  principle  or  upon  autho- 
rity; tiie  case  occurs  in  every  day's  practice. 

[679.]  When  representatives  are  held  competent  to  execute 
a  power,  it  is  not  that  a  power  possesses  any  descendible  or 
transmissible  quality;  but  the  representatives  are  expressly  or  Special designa^ 
impliedly  designated  as  donees  of  the  power,  and  that  whether 


(v)  See  Hihhard  v.  Lamhe,  Amb. 
309. 
(a)  Anon,  Moo.  61,  pi.  172. 


{b)  (692);   and  see  Cole  v.  Wade 
(719). 

[679.] 
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the  party,  whose  heirs,  executors,  or  administrators  are  to 
ecute  the  power,  be  himself  named  as  donee  or  not  (c). 


[680.]  It  seems  extraordinary  how  the  doubt  as  to  repre^ 
sentatires  executing  a  power  could  ever  have  been  expressed; 
in  Faringdon  v.  Dartl  (cf),  the  point  was  stated  as  clear ;  and 
in  very  early  cases  the  question  was  agitated  how  fax  a  power 
given  to  original  executors  could  be  executed  by  their  executorsi 
or  rather  the  executors  of  the  survivor. 


Mr.  Harg;rav; 
as  to  a  power 
limited  to  "  ez* 
"ecutors**  pass- 
ing to  their  re- 
presentatives. 


[681.]  Mr.  Hargrove^  in  his  note  (e)  already  referred  to  (650), 
in  support  of  his  conjecture,  that  a  power  given  to  executors 
may  survive,  dtes  two  books  (f)^  to  shew  that  they  even  pass 
^^  to  their  executors  and  administrators^*  evidently,  however, 
not  with  much  reliance  on  their  authority. — The  first  refer- 
ence is  Kdlwarfi  report  of  the  case,  of  which,  from  the  Year 
Books  (700),  a  translation  appears  at  the  end  of  Sir  E.  SugdaCs 
work:  the  case  did  not  involve  the  point,  and  the  citation  is 
simply  of  the  argument  of  counsel,  which  was  opposed  in  die 
course  of  arguments  on  the  other  side,  and  which  latter  ail- 
ments were  generally  adopted  by  the  Court;  in  the  maigio 
of  Keilway  there  is,  too,  a  reference  to  a  case  in  the  Year 
Books  (682),  in  which  we  shall  see  the  contrary  was  decided.—- 
The  other  reference  appears  to  be  a  loose  dictum  in  a  case  (y), 
having  little,  if  any,  relation  to  the  subject — Besides  the  above 
reference  to  Keilway^  there  is,  in  another  part  of  his  reports  (A), 
an  obscure  note  of  a  case  where  the  subject  seems  to  have  been 
discussed. 


[682.]  Ultimately  the  point  was  solemnly  decided  in  the 
negative,  on  a  case  in  the  Excfiequer  Chamber  (t) : — there, 
subject  to  prior  interests,  a  testator  directed  land  to  be  sold 


(c)  See   in  MameU  ?.   Mamell, 
Wilinot's  notes,  50;  see  (310). 

(d)  9  H.  6,  24^ 

le)  Co.  Litt.  113»;  and  see  2  Pr. 
Ab.  254. 
(/)  "  Keilw.  44  ;  2  Brownl.  194." 


(y)  Rolit  ▼.  MoMon;  and  see  iB 
Fox  y.  Whitehcocky  2  Biilst  291. 

{h)  107b,  pi.  25. 

(0  19  H.  8,  fo.  9«,  pi.  4 ;  and  see 
Bro.  "Testament,"  pi.   1,  "Exo»." 


pi.  3. 
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"  by  his  executors ;"  one  died ;  the  other  made  his  executors,      chap.  vn. 
and  died ;  his  executors  sold,  and  it  was  heU  that  the  sale  was        ^^^'  "' 
bad,  a  distinction  being  taken  as  to  the  o£Sce  of  executors 
between  real  and  personal  estate. 

[683.]  The  arg^ument  usually  urged  in  fitvour  of  the  ex- 
ecutor of  an  executor  exercising  the  power  has  been,  that  he 
is  the  executor  of  the  first  testator:  as  to  an  adminigtratar  of 
the  executor  making  the  sale,  there  seems  to  have  been  no 
pretence  for  that  (621). 

[684.]  A  case  in  Dyer  (j)  proceeded  upon  the  same  prin- 
ciple as  the  above  decision :  under  a  limitation  that  the  testator's 
executors  should  hold  the  profits  of  lands  imtil  his  heir  should 
attain  twenty-one,  the  executors  of  a  surviving  executor  were 
held  intitled  to  retain  the  lands,  simply  because  the  words 
created  an  interest,  and  not  a  mere  naked  power:  there  is  a 
dictum  to  this  effect  in  the  case  in  the  Year  Booh  (682). 

[685.]  The  case  of  Temumt  v.  Brawn  (A),  in  which  an  execu- 
tor of  an  executor  b  said  to  have  been  decreed  to  sell,  is  too 
loosely  stated  for  any  reliance  to  be  placed  upon  it 

[686.]  Sir  E.  Suffden  does  not  discuss  the  general  question,  implied  powers, 
but  (/)  he  appears  to  think  that  where  a  power  is  held  to  be 
implied  (172)  (660)  in  an  executor,  the  power  may  be  executed 
by  the  executor  of  such  executor;  he  does  not,  however,  in 
words  at  least,  extend  the  case  to  an  administrator,  or  the  per- 
sonal representative  for  the  time  being.  It  may  be  observed 
that  no  decision  goes  to  shew  that  an  executor  of  an  executor 
may  execute  such  a  power,  and  the  point  cannot  be  considered 
dear.  The  only  authority  cited  by  Sir  E.  Suffden  in  fiivour  of 
his  view,  is  a  dictum  or  an  opinion  of  Wild,  J.  (m),  founded  on 


(j)  Stile  V.  Tomson,  Dy.  210*. 

(*)  Cit  in  Pitt  V.  Pelham,  1  Ch. 
Ca,  180 ;  see  also  Garfoot  v.  Garfoot, 
1  Ch.  Ca.  35. 


(0  169,  172. 

(m)  In  Pitt  V.  Pelham,  1  Ch.  Ca. 
178. 

[686] 


252 


CHAP  VII. 
SEC.  II. 


REPRESENTATIVES   OF  A   PERSON    EXECUTING   A   POWER. 

an  An/onymotts  case  in  Leonard  (n) ;  but,  as  we  have  seen  (187), 
the'ultimate  decision  in  the  case  before  Wild  negatived  (contrary 
to  the  learned  judge's  view)  a  power  in  the  original  executrix, 
and,  as  naturally  following  it  seems,  in  her  representative. 


Powera  vested         [687.]  The  above  cases  in  general  relate  to  powers  given  to 
10  persons  nomt-  ^xecutors,  either  cxprcssly  or  by  implication;  where  a  power  is 

g^ven  to  an  individual  by  name,  there  is  still  less  reason  for  his 
representatives,  whether  real  or  personal,  executing  the  power. 


Heirs. 


Heir  for  the  time 
being. 


[688.]  We  find  in  very  early  cases  (o),  that  where  a  power  is 
given  to  ^.  £.  to  sell,  his  heirs  cannot  seU. 

[689.]  As  to  the  word  **  heirs," — whether  a  power  be  given  to 
the  heirs  of  a  party,  without  the  power  being  vested  in  the  an- 
cestor, or  whether  the  power  be  given  to  the  party  and  his  heirs, 
perhaps  the  natural  construction  in  all  cases,  where  from  the  con- 
text it  is  clear  a  particular  heir  is  not  referred  to,  is  to  consider 
the  word  to  mean  the  heir  for  the  time  being  {p). 


[690.]  It  seems  that  the  paternal  heir  must  be  first  resorted 
to,  but  if  there  be  none,  then  the  maternal  heir  (9),  and  that  if 
by  death,  attainder,  &c.,  there  be  no  heir,  the  power  is  at  an 
end(r). 

[691.]  In  Silk  V.  Prime  (\&i\)j  where  a  power  of  sale  was 
given  to  two  persons  (made  executors)  and  the  survivor  of  them, 
and  the  ^^  heirs  of  such  survivor,"  the  circumstance  that  the 
power  was  given  to  the  ^'  heirs,"  was  considered  material  on  a 
question  whether  the  assets  were  legal  or  equitable,  though  at 
this  day  the  point  may  not  be  of  consequence  in  that  view. 


(n)  2  vol.  220. 

(o)  Year  Books,  Sug.  appx.  638; 
and  see  Year  Book  (682);  and  in 
Mansell  v.  3f aiue//,Wilmot's  notes,  50. 

(p)  See  in  19  H.  8,  fo.  9»,  pi.  4 ; 


Anan,  Moo.  61,    pi.   172;    and   in 
WhiHng  Y.  Wilkins,  1  Bulst.  219. 

iq)  See  19  H.  8,  fo.  9»,  pi.  4. 

(r)  See  in  19  H.  8,  fo.  9s  pi.  4; 
see  Jenk.  Cent.  203,  pi.  27. 
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[692.']  In  ManseU  v.  ManseU  («),  a  testator,  by  an  infonnal  chap.  vii. 
will,  devised  all  his  lands  to  his  wife  "  for  ever,  and  that  she  shall .  ^^^-  "* 
"  be  directed  and  governed  by  "  [two  trustees]  **  and  their  heirsj 
"  in  the  management  of  her  concerns,  whom  I  constitute  and 
^^  appoint  my  trustees  of  this  my  will,  to  act  for  her  and  my 
^^ children's  interest,  as  hereinafter  mentioned,  viz.;"  he  then, 
after  his  wife's  decease,  devised  the  lands  to  a  son  for  life,  '^  and 
"  that  he  shall  be  capable,  with  the  consent  of  the  said  trustees, 
<'to  settle  a  jointure  on  the  woman  they  agree  to  in  wridng  he 
"shall  marry ;"  various  limitations  over  followed. — The  trustees 
being  dead,  the  son  made  a  jointure  of  his  own  authority ;  but 
the  jointure  was  held  invalid  upon  the  ground  that  the  several 
heirs  of  the  two  trustees  should  have  concurred,  or,  if  the  power 
did  not  authorize  their  concurrence,  then  that  the  power  was  at 
end.  Wtlmoty  Lord  Commissioner,  in  a  very  elaborate  judg- 
ment, held,  that  though  the  word  "  heirs  "  did  not  appear  in  the 
power,  still,  under  all  the  circumstances,  and  particularly  having 
regard  to  the  clause  at  the  commencement  of  the  will,  the  word 
must  be  understood;  and  there  appears  to  be  little  doubt  that 
such  was  the  correct  construction.  This  clause  seems  to  have 
escaped  the  observation  of  Sir  £.  Sugden^  who  treats  the  power 
merely  as  an  authority  to  be  exercised  with  the  consent  of  the 
trustees.  Wilmot^  too,  considered  that  the  power  could  not  have 
been  executed  by  a  surviving  trustee  or  his  heirs,  but  that  the 
heirs  of  the  trustee  first  dying  must  have  concurred,  and  this 
seems  agreeable  to  the  Ammymous  case  in  Moore  (t)^  upon  which 
he  relied. 

[693.]  In  Hewitt  v.  Hewitt  (u)^  tenants  for  Ufe  were  authorized 
to  fell  such  timber  as  four  trustees  (named),  "  or  the  survivors  or 
^'  the  survivor  of  them"  should  allow;  and  all  the  trustees  being 
dead,  Lord  Northinffton,  on  the  bill  of  a  tenant  for  Ufe,  referred 
it  to  the  Mcuter  to  ascertain  what  timber  was  proper  to  be  felled. 


(i)  WOmot's  notes,  36 ;  S.  C.  cited 
in  Seott  y.  Tyler,  2  B.  C.  C.  450,  &c. ; 
and  in  1  Harg.  Jur.  Arg.  25,  &c. ;  see 


(673). 
(0  61. 
(u)  2  Eden,  332,  Amb.  508. 

[693] 


trustees. 


254  REPRESENTATIVES   OF   A   PERSON   EXECUTING    A  POWER. 

CHAP.  Yii.  Lord  Narthinffian  proceeded  on  various  grounds :  not  here  to 
^^^'  "•  notice  others,  he  appears  to  have  considered,  having  regard  to 
various  inaccurate  provisions  of  the  will,  that  the  words  ^^  or  the 
*^  heirs  of  the  survivor,"  were  omitted  by  mistake;  the  heirs  of  the 
surviving  trustee  were  not  however,  it  seems,  before  the  Court 
The  subject  matter  of  the  power  was  of  a  peculiar  nature  (v) ; 
and  perhaps  the  true  ground  of  the  decision  is  that  the  testator 
must  have  meant  that  the  tenants  for  life  should  cut  any  timber 
fit  to  be  felled,  subject  to  the  check  (not  an  arbitrary  one)  of 
the  trustees  (748),  or  of  the  Court :  admitting  that  the  testator 
must  have  meant  the  power  to  remain,  notwithstanding  the  death 
of  the  trustees,  the  interference  of  equity  is  clearly  accounted  for, 
on  the  ordinary  principle  that  the  Court  never  wants  a  trustee. 

Powereconnect-      [694.]  Even  where  the  property  is  vested  in  trustees  it  does 

ed  with  estates  ^  n  i  i  i  i        i    . 

orinterestoia      not  follow  that  powcrs  Can  be  executed  by  then:  representatives, 

as  appears  by  the  modem  case  of  Coley.  Wade  {w)\  the  powers  are 
not  deemed  appendant  to  the  estate*  The  wording  in  the  above 
case  was  very  informal,  the  testator  sometimes  referring  to  the 
trustees,  and  at  other  times  to  the  representatives,  and  in  a 
different  phraseolc^;  the  Court  seems  rather  to  have  thought 
that  the  power  was  confined  personally  to  the  trustees,  in  whom 
the  testator  had  expressed  a  particular  confidence :  the  case  was 
a  peculiar  one.  It  was  argued  that  the  expressions  in  the  will, 
about  the  representatives,  referred  to  their  completing,  by  con- 
veyance, &c«,  die  dispositions  made  by  the  trustees;  but  there 
appear  to  have  been  .difficulties  in  tiie  way  of  tins  construction, 
which,  perhaps,  in  some  cases,  as  in  UOyky  v.  the  Attorney 
General  (718),  might  carry  into  effect  a  testator^s  intention. 

[695.]  In  Bennett  v.  Vade  (916),  a  deed  was  reqtdred  to  be 
attested  by  three  individuals,  <*  their  executors,  administrators, 
^^  or  assigns;''  but  it  was  not  necessary  to  determine  what  the 
words  meant 


(y)  See  Lard  CatUemain  v.  Lord         (w)  (719) ;  see  in  Haw  t.  WhitfieU 
Craven,  Vin.  «  Waste,"  523,  pi.  1 1 .        (2339). 
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[696.]  WhCTe  powers  over  real  estate  have  been  given  to  the  chap.  vii. 

representatives  of  trustees,  it  appears  to  have  been  the  more  ^^^*  "• 

ordinary  practice,  until  modem  times,  to  limit  the  powers  to  the  "Hein"_"ex. 

"  heirs  **  of  the  survivor,  though  instances  are  not  wanting  {x)  ."  m^utJatora"" 

of  "the  executors  or  administrators"  beinir  introduced;   the  '''^e common 

^  '  powers  of  sale 

present  practice  in  general  appears  to  be,  according  to  Mr.  and  exchange. 
Buda's  suggestion  (y),  to  limit  the  powers  to  the  '^  executors 
«  or  administrators''  of  tiie  survivor.  These  words,  whatever 
may  be  their  legal  effect  (r),  seem  intended  to  point  to  the 
personal  representatives  or  representative  for  tiie  time  being  of 
the  surviving  trustee,  and  not  to  his  original  executors  or  ad- 
ministrators, or  ej:ecutor  or  administrator;  there  may  be  other 
cases  where  tiie  word  "  executors,"  though  standing  alone,  would 
be  held  to  apply  to  executors  for  tiie  time  being. 

[697..]  There  may  be  in  certain  cases  different  executors  or  DiiFeientciasses 
administrators  for  particular  purposes,  and  so  different  heirs,  as  hein,  &c.  ' 
heirs  at  the  common  law,  heirs  by  custom,  &c.,  and  questions 
may  sometimes  arise  on  these  points. 

[698.]  In  Cole  v.  Wade  (719)  a  surviving  trustee,  invested 
with  a  power  of  distribution,  among  relations,  of  property  given 
to  him,  appointed  particular  executors  as  to  the  personal  estate 
subject  to  the  trusts ;  but  admitting  the  power  could  have  been 
executed  wholly,  or  in  part,  by  the  trustee's  executors,  it  seems 
left  in  doubt  by  the  case  whetiier  this  partial  appointment  would 
have  been  sufficient 


6. — As  to  the  Delegation  of  Powers. 

[699.]  No  point  is  more  clearly  settied  than  that  a  power  General  doc- 
reposing  confidence  in  one,  cannot  without  an  express  authority 


(x)  See  Bidler  ▼.  WaterhouUy 
(1684);  Holder  d.  StUyardy,  PmUm, 
2  Seij.  Wils.  400. 


(y)  Note  \  (VII.  2)  to  Co.  Litt. 
271b. 

(r)  See  Awm.,  Moo.  61 /pi.  172. 
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be  delegated  or  transferred  by  the  donee  to  another,  either  to  be 
executed  in  the  life  time  of  the  donee  or  after  his  decease ;  of 
course  there  may  be  an  express  provision,  that  the  exercise  of  a 
power  may  be  delegated  (a),  as  in  the  ordinary  case  of  autho- 
rities found  in  letters  of  attorney  to  appoint  substitutes.  The 
rule  as  to  non-delegation  holds  in  a  variety  of  analogous  cases,  as 
trusts,  arbitrations,  guardianships,  offices,  &c.  The  doctrine  witb 
relation  to  powers  appears  very  early  in  the  reports. 

[700.]  Thus  the  point  really  decided  in  the  case  in  the  Year 
Books,  a  translation  of  which  appears  in  the  appendix  to  Sir 
E.  SugderCs  work  (ft),  and  which  is  also  reported  in  Keilway  (c), 
was  this ;  namely,  that  feoffees  intrusted  by  the  will  of  their  cestui 
que  use,  with  a  power  of  sale,  could  not,  by  enfeoffing  others, 
authorize  the  second  feoffees  to  execute  the  power;  the  first 
feoffees  had  in  fact  died,  but  it  was  admitted,  that  even  during 
their  lives  the  second  feoffees  could  not  have  executed  the 
authority. 


[701.]  The  same  doctrine  appears  in  another  case  in  the  Year 
Books  {d). 

[702.]  Subsequently,  the  doctrine  has  been  applied,  either 
by  decisions  or  by  dicta,  to  a  lease  executed  by  a  donee  by 
attorney  (e),  to  sales  made  by  executors  by  attorney  (f),  and 
the  consent  of  a  trustee  to  the  exercise  of  a  power  of  revocation, 
such  consent  being  given  by  attorney,  under  a  letter  of  attorney 
granted  to  the  donee  of  the  power,  and  authorizing  generally 
any  variation  {ff) ;  to  the  case  of  a  power  of  appointment  to 
children  vested  in  a  parent,  being  delegated  by  that  parent  to  be 


(a)  See  Beal  v.  Shepherd^  Cro.  Jac. 
199  ;  2  Pr.  Ab.  276. 

(A)  14  H.  7,  fo.  33%  pi.  10,  and  15 
H.  7,  fo.  ll^  Sug.  appx.  637. 

(c)  43b. 

(rf)  19  H.  8,  fo.  9«,  pi.  4. 


{e)  Lady   GreshajrCs  case,  cit.  in 

Combeis  case,  9  Rep.  76*;  see  in 

Hardwin  v.  Warner ,  2  Rol.  Rep.  393, 

Palm.  436,  Latch.  108. 

(/)  See  C<mbes\  case,  9  Rep.  75^ 

(17)  Hawkim  v.  Kemp,  3  East,  410. 
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executed  by  othera  after  the  parent's  decease  (A),  and  a  like     chap.  vh. 
case  of  delegation  as  to  a  charity  (i).  ^^^-  "• 


[703.]  As  to  Ingram  v.  Ingram  indeed,  according  to  Aikinis 
report,  the  fitther  seems  to  have  been  owner  of  the  estate  in 
de&ult  of  an  appointment;  but  perhaps  there  may  be  some  error 
in  the  report 

[704.]  The  case  of  Bristfm  v.  Warde  {j ),  cited  by  Sir  E.  Sug^ 
den  (A),  does  not  appear  to  have  involved  the  point  under  dis^ 
cussion ;  that  was  a  case  of  excessive  execution ;  the  proposed 
objects  could  not  have  been  embraced  under  the  original  power. 

[705.]  In  none  <rf  the  cases  involving  the  point  of  execution  Special  letter  of 

or  attorney. 

by  attorney,  (so  &r  as  appears  from  the  reports,)  has  the  power 
been  executed  under  a  particular  letter  of  attorney,  clearly  de- 
fining the  intention  of  the  donee,  and  merely  authorizing  the 
attorney  formally  to  carry  that  intention  into  effect.  Sir  E. 
Sugden  (/)  spears  to  consider  that  no  objection  would  arise  to 
such  an  execution,  at  least  where  the  power  does  not  point  out 
a  particular  mode  of  execution,  as  perhaps  by  an  instrument 
under  the  "proper  hand"  of  the  donee,  or  attended  with 
some  such  formality,  and  the  reasoning  adduced  is  intitled 
to  weight;  at  the  same  time,  the  dicta  in  Cotnbes^s  case 
(702),  the  real  point  in  which  was  as  to  a  common  copy- 
hold tenant  surrendering  by  attorney,  under  a  particular  letter 
of  attorney,  may  be  thought  to  bear  against  this  view  {m) ; 
donees  of  powers  were  in  that  case  compared  to  common  attor- 
nies  under  letters  of  attorney,  and  it  would  probably  be  difficult 
to  sustain  a  deed  executed  by  the  agent  or  deputy  of  a  common 
attorney,  though  such  deed  should  be  executed  under  a  particular 
and  special  authority  of  the  original  attorney,  fully  disclosing 
the  intention. 


{K)  Ingram  y.  Ingram^  2  Atk.  88 ; 
S.  C.  cit.  in  Kirkham  v.  Smith,  1  Ves. 
flen.  239 ;  Alexander  t.  Alexander,  2 
Ves.  sen.  640;  see  (1349). 

(f)  Ait  Gen,  v.  Berryman,  1  Dick. 
168;  S.  C.  cit.  in  Alexander  v.  Alex- 


ander, 2  Ves.  sen.  643. 

0)  2  Ves.  jun.  336. 

(A)  175. 

(/)  176. 

(w)  See  2  Pr.  Ab.  254 ;  3  Pr.  Ab. 
67. 
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Contracts  for 
sale,  &c. 


[706»]  Courts  of  equity  certainly  in  some  cases  appear  to 
allow  of  what  may  be  thought  analogous  to  executions  by  attor* 
ney,  namely,  in  permitting  trustees  and  others  invested  with  a 
power  of  sale,  to  authorize  an  agent  to  enter  into  contracts;  at 
least  throughout  Mortlock  v.  BuUer  (n),  it  appears  to  have  been 
lassumed,  that  an  agent  authorized  by  the  trustees  with  the  con- 
currence of  tlie  persons  whose  consent  was  required  by  the 
power,  could  have  made  a  binding  contract;  it  is  conceived, 
however,  that  at  any  rate,  the  discretion  given  to  the  agent 
must  be  a  limited  one. 


[707.]  An  objection  on  thi»  point  would  probably  have  been 
tenable  in  ClcClrkson  v.  Lord  Scarborough  (o),  and  the  other 
subjoined  authorities  (p)  on  the  execution  of  leases  by  agents; 
however,  upon  other  grounds,  the  leases  seem  to  have  been 
considered  not  within  the  powers;  the  nature  of  the  authority 
of  the  agents  does  not  appear. 


Valuation  of 
timber. 


[708.]  There  may  be  no  objection  to  trustees  invested  witk 
a  power  of  sale  or  of  consenting  to  a  sale,  taking  the  usoal 
-course  of  referring  the  value  of  timber  to  a  surveyor  (j). 


Cox-en  ants  to  ez< 
ercise  powers. 


[709.]  It  is  not  unconmion  for  tenants  for  life,  on  the  vesting 
of  their  estates  in  trustees  for  the  benefit  of  their  creditors,  or 
under  other  circumstances,  to  covenant  to  exercise  powers  of 
leasing  in  such  manner  as  the  trustees  or  other  parties  require; 
what  the  effect  of  such  a  covenant  is,  has  never,  it  seems,  been 
decided ;  if  it  be  good,  and  further  available  in  equity,  so  that 
a  specific  performance  (833)  of  it  would  be  decreed,  it  seems 
substantially  to  operate  as  a  delegation  of  the  powers. 


[710.]  In  the  Attorney  General  v.  Gradyll  (r),  on  a  demise  to 
trustees  by  a  tenant  for  life,  he  empowered  the  trustees  to 
execute  the  leasing  power ;  no  objection  appears  to  have  been 


(n)  10  Ves.  292. 
(o)  1  Swans.  354,  n. 
(p)  Symoru  v.  Sytntmsy  6  Mad.  207; 
Blore  V.  Sutton  y  3  Mer.  237. 


{q)  See  Doranv.  WiUshirtySSmtaa. 
699. 
(r)  Bunb.  92. 
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raised  to  the  authority  g^ven  by  him ;  however,  it  was  held  tliat      chap.  vu. 
it  had  determined  by  his  outlawry  for  treason. 


8EC.  II. 


[71 L]  Though  the  consent  of  a  trustee  cannot  be  given  by  As  to  the  con- 
attorney,  at  least  under  a  general  authority  to  consent  to  any  for  life,  &c. 
execution  of  the  particular  power  («),  it  does  not  appear  clearly 
to  follow,  that  the  consent  of  a  tenant  for  life  or  other  party, 
whose  concurrence  may  be  required,  perhaps  simply  with  refe« 
rence  to  his  own  interest  (2430),  may  not  be  so  given  {t). 

[712.]  So  perhaps  there  would  be  no  objection  to  the  execu*  General  powers 
tion  by  an  attorney,  under  a  letter  of  attorney  even  more  gene- 
ral, of  a  power  to  charge  property  with  a  sum  Of  money  for  the 
donee's  own  benefit,  particularly  if  the  letter  of  attorney  be  not 
executed  before  Uie  power  has  become  capable  of  being  exer« 
cised  (tt). 

[713.]  There  seems  to  be  still  less  reason  to  object  to  the  General  powers 
execution  by  attorney  of  a  power,  which  in  fact  confers   the  °  *PI^™ 
ownership,  as  for  instance  a  general  power  of  appointment,  if 
it  be  in  the  ordinary  form,  and  especially  where,  as  in  the  case 
of  the  common  limitations  to  bar  dower,  the  estate  is  subject  to 
the  power  limited  to  uses  for  the  benefit  of  the  donee  {v). 


»Cl- 


[714.]  Sir  JB.  Suffden  (w)  considers  it  to  be  upon  this  prin-  Sir  JE.  Sugden, 
dple,  that  under  powers  of  this  nature  new  powers  are  created,  ^g  ^^  ^i[|[.h 
as  where  one  having  a  power  to  appoint  to  such  uses  as  he  successive 

°         *  *  *  powers  are 

shall  think  fit,  appoints  to  such  uses  as  another  shall  think  fit';  created  one  un- 
whether  or  not  this  be  the  principle,  no  possible  objection  can, 
it  seems,  be  raised  to  such  an  execution  of  the  power  in  ques- 
tion (x).  In  the  common  cases  where  successive  powers  of  this 
kind  are  created,  as  in  a  series  of  purchase  deeds,  limiting  suc- 
cessive uses  to  bar  dower,   the  execution  in  iact  amounts  to 


(t)  Hawkins  r.  Kemp  (702). 
It)  See  1  Pr.  Ab.  293,  3  Pjr.  Ab.  67. 
(«)  See  Sargeton  y.  Sealy  (2830). 
(v)  See  in  Combo's  case  (702). 
(v)  178;  and  see  ib.  199,  and  2 


Pr.  Ab.  274. 

(a?)  See  1  Coll.  Jur.  421 ;  Poruonbi; 
V.  Ponsonby,  Sug.  4th  ed.  314 ;  and 
see  Sargeson  v.  Sealy  (2830);  Mac^ 
Uroth  ▼.  Bacon,  5  Ves.  159. 

s  2  [714] 
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nothing  more  than  a  designation  of  new  uses  in  fiEiYOur  of  the 
purchaser  for  the  time  being,  with  authority  for  such  purchaser 
to  vary  the  uses ;  there  is,  in  &ct,  on  each  occasion,  a  specifi- 
cation of  new  uses ;  it  is  not  simply  a  delegation  of  the  original 
power  leaving  the  old  uses  subject  to  it  in  existence.  However, 
if,  as  in  many  cases,  the  old  uses  remain  with  a  mere  change 
of  the  donee  of  the  general  power,  the  point  seems  perfectly 
clear.  The  forms  too  generally  give  an  express  authority  to 
create  new  powers,  the  property  being  limited  to  such  uses,  &c., 
^^  and  with  such  powers"  as  the  donee  shall  appoint;  in  intro- 
ducing in  such  a  case  a  new  power,  therefore,  there  is  no 
delegation,  the  contemplated  act  is  performed  (y). 


[715.]  Brudenell  v.  Elwes  (1572),  arose  on  a  limited  power 
under  marriage  articles,  to  appoint  to  children  of  the  marriage 
for  such  estates,  &c,  ^^  and  with  and  under  such  charges,  pro- 
"  visoes,  conditions,  and  limitations,"  as  should  be  appointed ; 
and  an  appointment  to  a  child  for  life,  with  a  power  to  that 
child,  by  mortgage,  &c.,  to  raise  lOOOZ.  to  be  payable  after  her 
(the  chiliTs)  decease,  to  such  persons  as  she,  by  deed  or  will, 
should  appoint,  was  held  good ;  the  point  was  not,  as  it  seems, 
argued,  and  perhaps,  without  reference  to  the  question  of  dele- 
gation,  may  not  be  dear. 


Statute  of 
Richard, 


[716.]  The  cases  (z)  on  the  Statute  of  Richard  (a),  do  not 
appear  very  applicable  to  the  subject  under  consideration  (b). 
That  Statute  did  not  authorize  the  grant  of  an  estate  by  one 
person  in  the  name  or  on  the  behalf  of  another  {c) ;  but  simply 
declared,  that  the  grants  of  the  cestui  que  use,  or  beneficial 
owner— -of  the  party   having   the    actual    interest — should   be 


(y)  See  Doe  v.  Lard  George  Caven- 
dish, 4  T.  R.  744,  note ;  Att.  Gen.  v. 
Bradley,  1  Eden,  482. 

(z)  Kellet  y.  Bp.  of  London,  Benloe, 
12,  pi.  10,  Keilw.  207»,  pi.  2, 1  And. 
28,  Ca.  m ;  S.  C.  dt  in  Dyer,  283», 
pi.  30;  and  in  Bracehridge't  case,  1 
Leon.  265;  and  in  Combes' s  case,  0  | 


Rep.  76* ;  and  in  Lord  Sheffield  r. 
Radcliffe,Godb,SUi  see  ibid,  170; 
Bro.  «*Feoflinent  to  Uses,**  pi.  28; 
Anon.  Dyer,  283«,  pi.  30 ;  Haig.  note 
1  to  Co.  Litt.  60». 

(a)  1  R.  3,  c.  1. 

(b)  Sug.  177. 

(c)  Sec  Co.  Litt.  d2». 
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binding  on  liis  feoffee  to  uses,  or,  in  other  words,  his  trustee ;  chap.  vu. 
that,  in  fiict,  the  transfer  of  the  equitable  interest  should  bind  sec.  ii. 
the  legal  estate.  There  was  here  no  question  of  delegation, 
and  considering  the  object  of  the  legislature  in  passing  the 
Statute,  it  may  be  thought  extraordinary  how  any  doubt  could 
ever  have  arisen  as  to  the  validity  of  conveyances  made  by  the 
ceshd  que  me  by  attorney;  an  additional  ground  of  doubt  ap- 
pears to  have  arisen  from  the  circumstance  of  livery  having  been 
made  in  one  parcel,  in  the  name  of  other  detadbed  parceUk 

[717.]  Sometimes  powers  accompany,  or  are  connected  with,  Powers  con- 

nfictfid  with  ftD 

an  estate  or  interest  vested  in  trustees;  but  here,  though  the  estate  or  interest 
estate  or  interest  should  be.  transferred,  we  are  not  to  conclude  i^^^^i^s'®^ 
that  the  powers  will  be  so  too ;  trusts  and  powers,  in  this  in* 
stance,  may  stand  upon  much  the  same  footing.  The  old  case 
in  the  Year  Books  (700)  may  perhaps  not  be  considered  much 
in  point,  since  there  the  power  was,  as  it  seems>  wholly  uncon* 
nected  with  the  estate  (42) ;  there  are,  however,  modern  autho- 
rities on  the  subject:  indeed,  upon  a  contrary  supposition,  the 
power  to  appoint  new  trustees,  so  commonly  found  where  trusts 
or  powers  are  created  (2544),  would  be  in  many  cases  useless. 

[718.]  In  UOyley  v.  the  Attomey-General  (rf), — under  a 
direction  that  in  a  certain  event  ^'  trustees,  and  the  survivor 
^^  of  them,  and  the  heirs  and  executors,"  &c.,  [the  exact  words 
not  appearing  in  the  report]  of  the  survivor  should  dispose 
among  relations  of  real  and  personal  estate,  vested  in  the  trus- 
tees,— ^it  was  held  that  a  new  trustee  appointed  in  the  place  of 
a  trustee  declining  to  act,  and  that  though  the  appointment  was 
made  by  the  Court  of  Chancery^  could  not  execute  the  power. 

[719.]  And  in  Cole  v.  Wade  (e)  the  like  doctrine  was  held 
with  reference  to  the  devisees  of  a  surviving  trustee. 


(d)  Yin.  "  Charitable  Uses/*  485, 
pi.  16 ;  dt  7  Yes.  58,  in  Moggridge  v. 
Thackwell;  and  see  in  Cole  v.  Wade 
(719);  see  also  Hihbard  v.  Lamhet 


Amb.  309 ;  Ellison  v.  Bllison,  6  Yes. 
656',  Bradford  v.  Belfield,  2  Sim.  264. 
{e)  16  Ves.  27;  S.  C.  nom.  Walter 
V.  Maunde,  19  Ves.  424. 
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[720.]  Even  if  the  word  "  assigns"  should  be  found  inserted 
in  such  powers,  it  may  not,  at  least  in  a  variety  of  eases,  be  clear 
that  the  transferees  are  meant  to  be  clothed  with  all  the  powers, 
although  there  can  be  no  doubt  that  powers  may  be  limited  to 
the  ''  assigns"  of  an  estate  or  interest,  so  as  to  accompany  it 
Where  a  power  is  limited  to  the  assigns,  so  as  to  follow  the 
estate  or  interest,  the  case  may  not  be  strictly  one  of  delegation, 
so  as  to  form  an  exception  to  .the  rule  as  to  the  non-delegation 
of  powers;  the  power  is  annexed  to  the  estate  or  interest — ^thc 
persons  having  the  estate  or  interest  are  those  originally  desig- 
nated to  execute  the  power. 


Mortgage 
powers  of  sale. 


[721.]  At  this  day  powers  of  sale  frequently  occur  in  mort- 
gages  (/) ;  the  power  of  sale  is  sometimes  Umited  to  the  mortga- 
gee,  *^  his  heirs  and  assigns,"  or  according  to  the  nature  of  the 
property,  to  ^^  his  executors,  administrators,  and  assigns :"  there 
seems  reason  to  think  that  a  transferee  of  the  mortgage  may 
exercise  the  power;  the  question  may  arise  in  a  variety  of 
shapes  {ff)*  Where  the  estate  is  vested  in  a  stranger  as  a 
trustee,  and  the  power  of  sale  or  trust  is  limited  to  him,  there 
may  be  more  difficulty  as  to  the  right  of  the  trustee's  assign  to 
sell,  even  with  the  creditor's  concurrence,  and  that  though  the 
trustee  may  have  been  nominated  by  the  creditor  solely:  in 
Bradford  v.  Bel/ield  (h)  the  word  "  assigns"  did  not,  indeed, 
occur,  except  in  the  receipt  clause,  the  trust  being  vested  in 
the  grantee  "  and  his  heirs." 


How  V.  Whit- 
field. 


[722.]  The  case  generally  referred  to  as  to  the  assigns  of  a 
party  executing  a  power,  is  How  v.  Whitfield  (i) ;  there  the  power 
was  not  vested  in  a  trustee.  The  case  was  this:  a  term  was 
limited  to  a  man  and  his  executors,  with  a  power  to  him  *^  and 
'^  his  assigns"  of  the  term  to  make  leases ;  he  devised  the  term ; 
the  devisee's  executors  assigned  it,  and  the  assign  made  a  lease 


(/)  Sug.  Vend.  6th  ed.  314 ;  Coote's 
Mortges.  128. 

(ji)  See  Shaw  v.  Summers^  3  Moo. 
196. 


(A)  2  Sim.  264. 

(0  (2339) ;  see  Morris  v.  PrttUm, 
7  Ves.  547;  and  see  (674). 
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under  the  power ;  and  it  was  held  that  the  lease  was  good.  The  chap.  vii. 
main  argument  against  the  lease  seems  to  have  been  that  the  ^^^'  "• 
termor's  immediate  assigns  must  have  been  meant;  admitting, 
however,  that  there  was  no  objection,  in  point  of  law,  to  the 
assigns  generally  having  the  power,  there  appears  to  be  little 
weight  in  the  argument ;  the  party  who  made  the  lease  was,  in 
the  strictest  sense,  the  assign  of  the  termor ;  some  cases  might 
have  arisen,  creating,  possibly,  more  difficulty. 

[723.]  In  Coxe  v.  Day  (429),  where  the  word  "  assigns"  did 
not  occur,  it  appears  to  have  been  argued,  that  a  power  of 
leasing  vested  in  a  tenant  for  life  could  be  delegated ;  that  if  the 
tenant  for  life  should  alien  his  estate,  the  assign  could  make 
leases:  what  the  nature  of  the  assurance  in  the  particular  case, 
was,  may  have  depended  on  circmstances ;  however,  the  argu- 
ment was  not  allowed. 

[724.]  Sometimes  the  word  ^^  assigns"  occurs  with  reference 
to  parties  having  no  estate  or  interest ;  perhaps  in  such  cases  the 
word  may  mean  the  appointees-  or  nominees  of  the  parties(j). 
In  JBennettv,  Fade  (916),  a  deed  of  revocation  was  required  to  be 
attested  by  three  individuals,  ^^  their  executors,  administrators, 
**  or  assigns  ;"  it  was  unnecessary  to  determine  the  point. 


{J)  See  Co.  Litt  210»;  Tajmer  v,  MerioU  (86). 
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How  far  con* 
sentiDg  parties 
donees. 


[725.]  After  considering  the  question,  by  whom  in  general 
powers  may  be  executed,  we  may  notice  tixe  cases  where  the 
consent  of  particular  parties  is  required  to  the  execution ;  for 
many  purposes  at  least  such  parties  may  be  considered  as  donees 
of  the  powers.  If  it  be  the  meaning  of  a  power,  that  it  shall  not 
be  executed  witiiout  the  consent  of  another,  it  is  clear,  that  bodi 
at  law  and  in  equity  the  consent  must  be  obtained;  tiiis  is  of  the 
very  essence  of  the  execution,  it  is  substance  not  form.  It  might 
seem  unnecessary  to  cite  authorities  on  this  point  (a) :  the  ques- 
tions in  the  cases  have  generally  arisen  on  other  matters. 


[726.]  We  may  discuss  the  subject  under  four  heads : 

« 

1. — When  a  Consent  is  required  (727). 

2.— The  Period  of  Consent  (732), 

3. — How  the  Consent  is  to  be  testified  (743). 

4. — Miscellaneous  Casesy  including  the  question  wfiether  Parties 
can  be  compelled  to  Consent  (745). 


1. — When  a  Consent  is  required. 
[727.]  In  some  of  the  cases  the  question  has  been,  whether 


(a)  See  Leigh  v.  Winter  (406); 
Bullerv,  Waterhouse  (1884) ;  Sympaan 
V.  Homshy,  P.  in  C.  462  •,  GUb.  120 ; 


S.  C.  nom.  HvUon  v.  Simpson,  2 
Vern.72d;  Bawkinsv.KempyBExAt 
410;  see  (3003). 
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the  consent  of  a  party  has  not  been  required  only  in  the. event     chap,  vm. 
of  his  being  alive  at  the  time  of  the  execution  of  the  power;  if 
this  construction  cannot  prevail,  it  is  obvious  that  by  the  death  of 
the  party  the  power  determines. 

[728.]  In  FnmUjpis  case  (&),  where  a  sale  was  directed  to  be 
made  by  two  persons  by  the  advice  of  another,  the  death  of  the 
other  was  held  to  prevent  the  sale ;  the  qualification  referred  to 
was  therefore  not  implied.  We  find  a  similar  decision  in  Dcmm 
V.  Annas  (734). 

[729.]  In  ManseU  v.  ManseU  (c)  it  was  much  pressed,  that  as 
the  question  arose  under  a  power  of  jointuring,  and  therefore 
was  connected  with  marriage  conditions  (740),  the  case  would 
form  an  exception  (3004) ;  but  this  was  not  allowed,  though  there, 
indeed,  according  to  the  construction  put  upon  the  power,  it  had 
not  determined,  the  heirs  of  the  trustees  having  been  viewed  as 
standing  in  the  place  of  their  ancestors  (692).  It  was  argued, 
that  the  clause  of  consent  ought  to  be  deemed  in  the  nature  of  a 
condition  subsequent,  which  determined  by  the  death  of  the  tru^ 
tees,  but  the  Court  held  that  had  it  so  determined,  it  would  have 
been  a  condition  precedent  {d).  fVibnat,  Lord  Commissioner, 
seems  to  have  thought  that  the  words  ^^  if  living, "  had  they  been 
inserted,  would  not  have  varied  the  case,  but  this  may  be  at  least 
doubted  (e). 

[730.]  In  MorrU  v.  Prest(ni(f),  in  which  however  there  was 
no  positive  decision, — ^under  a  very  inaccurate  power,  on  the 
death  of  trustees  to  appoint  new  trustees,  ^^  with  the  consent  of 
"  the  surviving  co-trustee  or  co-trustees,"  and  where  the  appoint- 
ment had  been  postponed  until  both  the  original  trustees  had 
died,— it  does  not  appear  clear,  whether  it  was  considered  that 


(6)  Cit  in  Anon,  Moo.  61,  pi.  172; 
and  see  notes  attached  to  Hamond  y. 
Jetltroy  2  Brownl.  97. 

(c)  Wilmot's  notes,  36;  S.  C.  cit 
in  SeoU  V.  Tyler^  2  B.  C.  C.  460,  &c., 
1  Harg.  Ju.  Aig.  25,  Sec. 


(d)  See  Heuntt  r.  HewiU,  2  Eden, 
332,  Amb.  608 ;  Croft  v.  Slee^  4  Ves. 
60 ;  Ai^abU  v.  Rice  (23). 

(«)  See  Savil  v.  Sterliwf  (672). 

(/)  7  Ves.  647. 

[730] 


266 


CHAP.  VIII. 


CONSENT   OF    PERSONS  TO   THE   EXECUTION    OF  POWERS. 

the  words  "  if  any "  should  be  implied,  or  whether  the  heir  of 
the  surviving  trustee  was  deemed  a  surviving  or  remaining  trustee, 
or  whether  some  other  view  may  not  have  been  taken. 


[731.]  And  here  we  may  notice  the  case  of  Goodinge  v.  Good- 
inge  (2608),  where  executors,  in  distributing  a  legacy  among 
relations,  were  desired  to  take  the  "  advice  and  direction  "  of  a 
sister  of  the  testator  if  living;  the  sister  was  living,  and  the 
executors,  with  her  advice,  &c.,  were  ordered  to  lay  a  scheme 
before  the  Court;  perhaps  the  effect  of  the  direction  was  to  make 
the  sister  a  sort  of  trustee  in  conjunction  with  the  executors. 


Prospective 
coDsent. 


2. — The  Period  of  Consent* 

[732.]  Tlie  time  at  which  the  consent  must  be  given  may 
depend  very  much  upon  the  nature  of  the  case.  Where  the 
power  is  to  advance  money  or  to  do  any  act  of  that  kind,  it  is 
obvious  that  the  act  may  in  one  sense  be  done,  though  the 
required  consent  may  not  have  been  given,  whatever  respon** 
sibility  may  be  incurred  in  consequence:  on  the  other  hand, 
^here  the  limitation  of  an  estate  or  interest,  or  where  the  ap* 
pointment  of  a  new  trustee,  or  any  other  act  of  that  kind, 
depends  upon  the  consent  of  a  third  party  being  obtained,  the 
obtaining  of  tlie  consent  is  a  precedent  condition,  so  fieur  at  least 
as  regards  the  operation  of  the  act:  unless  the  consent  be 
obtained  the  act  is  to  all  purposes  void. 

[733.]  A  question  may  arise  in  some  cases  how  far  a  general 
prospective  consent  is  sufficient. 

[734.]  In  Danne  v.  Armas  (^),  subject  to  a  life  estate  and  an 
estate  tail,  a  power  of  sale  was  given  to  executors  with  the 
assent  of  another;  and  though  it  was  held  that  the  power  was  at 
an  end  by  the  death  of  the  party  whose  consent  was  required, 


((f)  Dy.  219 ;  S.  C.  as  Anon,  Dal. 
46 ;  S.  C.  it  seems,  ciU  in  Vincent  v. 


Lee^  Cro.  Eliz.  26,  1  Leon.  285,  and 
3  Leon.  106. 
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without  having  given  his  consent,  it  is  stated  in  Cro.  £/t2r.  that  chap.  vm. 
if  the  party  ^^  had  assented  in  his  life  time  it  had  been  good"  (A). 
From  the  cited  passage  it  is,  it  seems,  to  be  inferred,  that  a  ge- 
neral assent,  before  the  particular  sale  was  contemplated,  would 
have  been  sufficient;  this,  however,  it  is  conceived,  must  depend 
on  circumstances :  commonly  it  may  be  thought  that  such  is  not 
the  meaning  of  powers,  though  certainly  cases  may  arise  where 
the  consent  is  not  required  so  much  to  the  specific  sale  or  act,  as 
with  relation  to  the  question,  whether  a  sale  or  act  shall  at  any 
time  take  place  at  all  or  not 

[735.]  The  case  of  Hawkins  v.  Kemp  {i)  appears  to  be  an 
authority  that  a  general  prospective  consent, — at  least  on  the 
part  of  a  trustee  to  any  future  revocation  under  a  general  power 
'  of  revocation,  reserved  to  a  settlor  with  the  consent  of  various 
parties, — is  invalid,  since  otherwise  the  letter  of  attorney,  though 
bad  as  a  delegation  of  the  authority  to  consent,  might,  it  would 
seem,  have  been  considered  in  itself  a  substantive  consent* 

[736.]  The  act  of  consent  is  commonly  contemporaneous  with  Subsequent 
the  execution  of  the  power  by  the  donees,  and,  as  afterwards 
noticed  (743),  one  instrument  frequently  serves  for  both  (812) ; 
but  perhaps  in  many  cases  there  may  be  no  objection  to  the  con- 
sent being  given  some  time  after  the  execution  by  the  donees. 

m 

[737.]  At  first  sight  the  case  of  Hawkins  v.  Kemp  {j)  may 
seem  in  favour  of  the  doctrine  that  a  subsequent  consent  is  not 
sufficient :  it  would  appear  however  to  have  been  held  that  there 
was  no  consent  to  the  first  revocation,  but  merely  a  consent  to 
the  second  invalid  revocation:  one  of  the  consenting  trustees 
executed  the  second  deed  several  months  after  the  donee  of  the 
power,  and  no  objection  was  taken  on  that  account  (A). 

[738.]  Sometimes  powers  of  revocation  are  authorized  to  be  ^°m '*'**  '^  * 


(A)  See  also  2  Brownl.  100,  note  at 
end  of  Ilamond  v.  Jethro, 
(t)  3  East,  410. 


0")  3  East,  410  (811);  see  Choi- 
mondeley  v.  Paxton  (2439). 
{k)  See  2  Cas.  ^  Op.  90. 

[738] 
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exercised  by  vnll^  with  the  consent  of  others  (/) ;  perhaps  it  may 
be  a  nice  question  when  the  consent  must  be  given. 


Bateman  v* 
Davis. 


[739.]  In  a  recent  case  (m),  by  the  plaintiff's  marriage  settle- 
ment a  power  was  given  to  the  trustees,  with  her  consent,  if 
living,  "  to  be  testified  by  writing  under  her  hand,  and  attested 
^  by  two  or  more  credible  witnesses,"  and  in  the  event  of  her 
death,  at  the  discretion  of  the  trustees,  to  sell  not  exceeding 
1,500/.  stock,  for  the  benefit  of  the  plaintiff's  husband;  the 
trustees,  without  the  written  consent  of  the  wife,  sold  out  that 
amount,  and  paid  the  produce  to  the  husband  (whether  there 
was  a  verbal  consent  is  not  stated) ;  subsequently,  but  when  does 
not  i^pear,  the  plaintiff  executed  a  deed,  attested  conformably  to 
the  power,  by  which  deed,  after  a  recital  of  the  advance,  without 
the  written  consent,  she  declared  that  the  transaction  was  '^  with 
^*  her  full  consent  and  approbation." — It  was  contended  that  this 
was  a  ratification,  but  the  F,  C  held  that  the  representatives  of 
the  trustees  were  bound  to  replace  the  stock,  and  to  pay  the  costs 
of  the  suit,  observing,  that  ^^  the  actual  advance  of  the  money  to 
*'  the  husband,  who  perhaps  had  spent  it,  created  a  pressure  upon 
^^  the  judgment  of  the  plaintiff,  which  gave  to  her  subsequent 
^^  approbation  a  very  different  character,  firom  the  free  consent 
^<  required  by  the  settlement"  Perhaps,  however,  the  point 
may  deserve  reconsideration,  though,  certainly,  such  transactions 
do,  as  observed  by  the  V,  C,  create  a  pressure  upon  the  judg- 
ment. The  principle  of  the  dedsion  seems  to  leave  it  in  some 
doubt  how  such  an  informality  is  to  be  cured ;  it  would  seem 
difficult  to  hold,  that  had  the  stock  been  band  Jide  refunded,  at 
least  by  the  husband,  the  power  could  never  have  been  exercised 


CoDsentto  mar-       [740.]  There  is  a  dictum  in  Fry  v.  Porter  (n),  that  a  consent 
nage  pecu  lar.     ^^  ^^  factOy  is  not  of  any  significadon,  "  for  consent  cannot  be 

"  had  for  things  which  cannot  be  othenvise ;"  but  the  question 
there  arose  on  a  gift  over,  on  a  marrii^  without  consent,  and 


(l)  See  in  Reads  v.  Reade,  8  T.  R. 
118;  and  see  Sympson  v.  Homshy 
(735). 


(m)  Bateman  t.  Davisy  3  Mad.  R- 


98. 


(n)  1  Mod.  312. 
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die  marriage  being  in  fact  good,  it  is  obvious  that  a  subsequent  chap.  vm. 
assent  could  be  of  no  avail ;  as  observed,  the  thing  could  not  be 
otherwise.  The  authorities  on  the  subject  of  consent  to  marriage 
(729)  are  very  numerous,  and  to  this  class  belongs  Hutc/iesan 
V.  Hammond  (o),  cited  by  Sir  E.  Suffden  (p) ;  the  cases  appear 
to  have  no  particular  relation  to  powers;  indeed,  many  of  the 
decisions,  from  the  nature  of  the  subject,  are  so  peculiar,  that 
they  bear  little,  if  at  all,  on  cases  of  consent  to  other  acts;  the 
subject  is  discussed  by  other  writers  {q). 

[741.]  In  some  cases  of  powers  it  is  expressly  required,  that  "?»']|*,f^" 
the  consent  shall  be  *^  first  had  and  obtained  f*  and  these  words 
may  have  influence. 

[742.]  It  might  be  diflScult  to  distinguish  between  the  acts  at  ^^^^P"*^"* 
*'  approbation  "  and  "  consent "  (r). 


3. — How  the  Ccnsent  is  to  be  Testified, 

[748.3  In  formal  powers  where  the  consent  of  a  party  is  made 
necessary  to  any  particular  act,  the  consent  is  frequently  re- 
quired to  be  testified  in  a  formal  mode,  as  by  ^^  deed  attested  by 
**  two  witnesses,"  &c ;  here,  as  in  other  cases  (854),  the  required 
formalities  must  be  observed;  and  where,  from  the  nature  of  the 
power,  a  written  instrument  is  necessary  on  the  part  of  the  im- 
mediate donees,  the  consent  is  generally  testified  in  the  same 
instrument  (736),  though,  except  under  special  circumstances, 
tliis  may  not  be  essential  («). 

How  far  a  party 

[744.]  Where  a  person  is  a  party  to  an  instrument,  there  is  toaniDstm- 
ground  to  contend,  that  he  must  be  considered  as  conusant  of,  by  the  whole  of 

its  conteDts. 


(o)  3  B.  C.  C.  128. 
{p)  266. 

{q)  See  2  Jar.  Pow.  Dev.  292;  2 
Rob.  on  Wills,  240,  n.  2nd  ed.;    1 


Rop.  Leg.  306,  2nd  ed. 
(r)  2  Jar.  Pow.  Dev.  295. 
(s)  See  2  Cas.  &  Op.  90. 


[744] 
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and  consenting  to,  the  whole  of  its  contents  so  far  as  he  may  be 
concerned,  although  express  words  may  not  be  inserted  to  shew 
his  concurrence;  so  that  if  his  consent  be  requisite  to  an  act 
affected  by  the  instrument,  and  the  formalities  required  to  his 
consent  are  complied  with,  his  execution  of  the  instrument  sliall 
be  deemed  as  testifying  his  consent,  notwithstanding  on  the  face 
of  the  deed  it  is  not  so  stated ;  there  is  obviously  much  stronger 
ground  for  this,  when  there  is  no  other  apparent  object  in  the 
party  executing  the  instrument  {t).  It  is  usual  for  instruments 
to  contain  a  formal  clause  of  consent;  and  the  doubt  in  Lord 
Mordaunt  v.  the  Earl  of  Peterborough  (w),  of  which,  however, 
we  have  a  very  meagre  accoimt,  enforces,  as  Sir  E.  Sugden 
observes  (r),  the  expediency  of  the  practice.  In  deciding  upon 
any  particular  case,  much  must  depend  upon  the  nature  of  the 
recitals,  and  the  general  terms  of  the  instrument  (a). 


4. — Miscellaneous  Casesy  including  the  Question  whether  Parties 

can  he  compelled  to  Consent. 

As  to  proper  [745.1  The  cases  above  discussed  are  most  of  them  cases  of 

powers  and  im-  ^  "^  j      i  i_  i         . 

perative  powers,  powers  in  the  proper  sense,  and  where  the  consent  may  be  given 

or  withheld  at  the  discretion  of  the  parties  whose  consent  is 
required,  and  that  whether  those  parties  be  trustees  or  others : 
the  ordinary  cases  of  powers  of  sale  and  exchange  (2418)  are 
powers  of  this  nature.  There  are  other  powers  of  the  nature  of 
trusts  (195),  and  where  the  consent  is  required  as  a  sort  of 
check  on  the  discretion  of  the  donee  in  doing  the  act,  the  act 
being  to  be  done  at  all  events.  There  may  be  other  cases  vary- 
ing in  some  degree,  but  still  depending  a  good  deal  upon  the 
same  principle.  In  cases  arising  on  proper  powers,  a  consent 
cannot  be  enforced. 


(0  See  Powell,  297. 
(tt)  3  Keb.  305;  see  S.  C.  1  Mod. 
114. 
(t»)  265. 


(a)  See  Nightingale  v.  Ftrren^  3 
P.  W.  206,  and  the  note  at  the  end  of 
the  case ;  and  exparte  Carstairs,  Buck. 
596. 
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[746.]  Thus  in  the  case  of  Brereton  v,  Breretan  (ft),  there  was      chap.  viii. 

■  ■■■■     mmmmmm.Mmm^        ■  Ig 

ft  provision  for  avoiding  a  settlement,  equivalent  to  a  power  of 
revocation,  on  the  substitution  of  lands  (464)  of  a  certain  yearly 
value,  <^  with  the  appro*bation  and  good  liking  of  two  trustees ;" 
the  trustees  refused  to  concur,  and  the  Court  would  not  compel 
them  (3032).  The  respective  values  or  advantages  of  the  dif- 
ferent estates  do  not  appear,  or  the  particular  reasons  for  the 
trustees  withholding  their  consent,  but  no  improper  motives  were 
attributed  to  them;  it  was  of  course  necessary  that  the  estate 
should  be  of  the  spediied  value,  and  even  if  the  settled  estate 
were  more  valuable,  the  offer  seems  to  have  been  to  settle 
one  of  equal  value. 

[747.]  But  there  may  be  cases  where  it  is  the  duty  of  trustees^ 
as  well  as  others,  to  consent. 

[748.]  Thus,  in  Hewitt  v.  Hewitt^  cited  in  another  part  (c)  of 
this  work,  and  which  arose  on  a  power  to  tenants  for  life,  to  cut 
such  timber  as  trustees  should  allow.  Lord  NorthiTigton  con* 
sidered  that  the  trustees  would  have  been  compelled  to  allow 
mature  timber  to  be  cut  (d), 

[749.]  Where  trustees   have  an  unqualified  power  of  con-  Difficulty  as  to 
senting  to  the  revocation  of  a  settlement,  without  the  condition  L*™ourae.^'°" 
of  a  substitution  of  lands,  or  any  other  matter  to  guide  them,  it 
may  be  difficult  in  many  cases  for  them  to  know  when  they  would 
be  justified  in  giving  their  consent  (1885).    Sir  E.  Sugden  (e)   Sir£.  Sugden 
says,  "  it  appears  scarcely  necessary  to  observe,  that  when  a  responsibility, 
"  trustee  is  authorized  to  consent  to  a  revocation,  he  will  not 
"  be  guilty  of  a  breach  of  trust  by  giving  his  consent  accord- 
"  ingly,    unless  he  act  fraudulently,"   citing  Reresby  v.  New^ 
land  (f).     The    position    may   be    correct,    taking    the    word 


(6)  Cit  2  Ves.  sen.  86,  in  Grower  y, 
Mainwaring. 

(c)  (693) ;  and  see  Walker  v.  Walker, 
5  Mad.  424. 

(d)  See  Lord  Caitlemain  v.  Lord 


Craven,  Viner,  "  Waste,"  523,  pi.  1 1 . 

(e)  266. 

(/)  2  P.  W.  93,  6  B.  P.  C.  76, 
8vo.  ed. 

[749] 
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equity;  but  the  case  cited  is  certainly  no  authority  for  the 
purpose:  there  had  been  no  revocation  (2780),  and  the  only 
question  as  to  the  power  was,  whether  drcumstanoes  might  not 
arise  to  justify  the  trustees  to  consent  to  a  revocation ;  as  to 
which  the  Chancellor  remarked  that  such  might  be  the  case,  as 
for  the  purpose  of  preventing  an  unwordiy  husband  acquiring  a 
daughter's  portion,  or  of  securing  the  portion  to  her  children,  if 
any.  It  is  perhaps  to  be  inferred  from  the  case,  that  the  mere 
circumstance  of  a  daughter  marrjring  without  her  Ceither's  con- 
sent, would  not  be  a  sufficient  justification  to  a  trustee  m 
consenting  to  a  revocation.  The  bill  appears  to  have  prayed 
that  the  father  and  the  trustees  might  be  restrained  from  ex- 
ecuting the  power;  but  there  would  seem  to  have  been  no 
pretence  for  this. 

[750.]  We  may  here  refer  to  the  case  of  Scroggs  v.  Scroggs 
(2703),  where  a  trustee,  whose  consent  had  been  required  to  an 
exclusive  appointment  to  children,  had  been  imposed  upon,  and 
in  consequence  the  appointment  was  set  aside. 

[751.]  In  the  Attomeg-General  v.  Moses  (2165),  where,  under 
an  Act  of  Parliament,  the  consent  of  the  vestrymen  of  a  parish 
was  required  to  a  vicar's  leases,  it  was  ai^ued  that  the  vestrymen 
were  to  be  regarded  in  the  light  of  trustees  of  a  charity,  and 
that  long  and  unreasonable  leases  should,  upon  ordinary  prin- 
ciples, be  set  aside ;  a  different  view  was,  however,  taken  by 
the  Court. 

Refusal,  retrac-      [752.]  Questions  may  arise  under  some  cbcumstances  as  to 

the  effect  of  an  original  refusal,  followed  by  an  actual  con- 
sent (g)f  and  as  to  an  actual  consent,  followed  by  a  retractation. 

[753.]  The  survivorship  (672)  and  delegation  (702)  of  powers 
of  consent,  appear  to  depend  on  the  common  principles  relating 
to  powers. 


(ff)  See  Tippet  v.  Eyresy  2  Ventr.  116. 

[753] 
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[754.]  Though,  in  most  cases,  "  where  a  power  is  given  Powere  in  gene- 
<<  generally,  without  defining  the  mode  in  which  it  must  be 
**  executed,  it  may  be  exercised  either  by  deed  or  will"  (a),  or 
rather  by  an  act  inter  vivos  (a  ^^  deed"  not  being  essential  (ft),) 
or  by  a  testamentary  instrument  (c),  there  are  many  powers 
which,  in  their  nature,  can  be  executed  only  by  a  particular 
class  of  instruments. 

[755.]  Thus  powers  to  sell,  mortgage,  &c.,  can  be  executed  ^<>^^^  ©f  **>«» 
only  by  an  act  inter  vivos  (767) ;  so  it  seems,  speaking  gene* 
rally,  powers  of  leasing;  where,  however,  the  power  is  simply 
to  create  a  mere  beneficial  term  without  rent,  as  probably  was 
the  case  in  Harris  v.  Graham  (4^9),  there  would  appear  to  be 


(a)  Sag.  207.  139;  Haicher  ▼.  Curtis,  2  Freem.  61 ; 

(b)  Harris  v.  Graham  (439) ;  Litt.  and  eee  Peacock  v.  Monk,  2  Ves.  sen. 
S.  169,  and  the  Comm.;  see  Hawkins  191 ;  Fetdplace  v.  Gorges  (544) ;  Rich 
T.  Kemp^  3  East,  410 ;  see  (795).  v.  CockeU,  9  Ves.  369. 

(<•)  See  in  Daniel  ▼.  Uhleif^  Lateh. 

VOL.  I.  T  [765] 
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no  objection  to  the  power  being  executed  by  will ;  in  conunon 
cases  the  circumstance  that  the  lease  must  assume  the  shape  of 
a  contract  (2095),  precludes  an  exercise  of  the  power  by  will. 


Joint  powers.  [756.]  So,  powcrs  vested  in  two  or  more  persons  jointly,  are 

confined  in  their   execution   to  an   act   inter  vivos,  since  two 
persons  cannot  concur'  in  making  a  will  (763)  (824). 

[757.]  Formal  powers  usually  prescribe  by  what  instruments 
or  acts  they  shall  be  executed,  as  well  as  the  mode  of  execution, 
attestation,  &c.,  of  the  instruments. 

[758.]  It  appears  clear,  speaking  generally,  that  where  a 
power  authorizes  an  appointment  by  "  deed  or  will,"  or  by.  one 
act  or  another,  an  appointment  may  be  made  partly  in  one 
mode  and  partly  in  another  {d)y  just  as  under  a  direction  to  sell 
by  auction  or  private  contract,  the  two  modes  may  be  re- 
sorted to. 

[759.]  The  subject  may  be  treated  of  under  several  branches. 


1. — TTie  meaning  of  a  Power  to  appoint  by  **  deed,"  (760). 

2. — The  meaning  of  a  Power  to  appoint  by  "  writing,"  &c. 
(768). 

3. — What  Words  door  do  not  canftne  the  Execution  of  a  Power 
to  a  Testamentary  Instrument  (784). 

4. — Of  the  several  Modes  of  Execution  by  acts  inter  vivos 
(795). 

(a.)  General  Subject  (795). 

(b.)  Feoffment  (798). 

(c.)  Lease  and  Releasey   and    herein^    Tomlinson  r. 
Dighton  (799). 


{d)  See  10  Rep.  81%  in  Ixme't  case;  see  (972). 
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(d.)  Coffenanis  to  stand  Seised  (803).  chap.  ix. 

SEC.  I. 

(e.)  Fines   (804),  and  herein,  the  Earl  of  Leicester's  

casey  and  Herring  v.  Brown  (805) ;  and  in 
connexion  the  question  of  one  assurance  in 
Hawkins  v,  Kemp  (810). 

(f.)  As  to  the  Operation  of  Informal  Instruments  (S13), 

(g-)  Copyholds  (S19). 

(h.)  WTiether  an  Act  apparently  Testamentary  can  in 
any  case  be  viewed  as  an  Act  inter  viyos  (823). 

5. — Of  ExeeuHan  by  mil  (826),  and  herein  (829)    Lord 
Ormonde's  case,  and  Lord  Awdley's  case. 

6. — Miscellaneous   Cases  arising  on  Acts  inter   vivos,  ^Qnd 
Wills  (835). 

(a.)  Recitals  (835). 

(b.)  As  to  the  Revoking  of  Old  UseSy  and  the  Limi- 
tation  of  New  Uses,  by  one  and  the  same  In- 
strument (844). 


L — TTie  meaning  of  a  Power  to  appoint  by  "deed." 

[760.]  The  word  "deed,"  has  in  law  an  emphatical  meaning;  "Deed," ex. 
it  is  an  instrument  sealed  and  delivered  (a),  and  is  opposed  to  a  text. 
testamentary  instrument;  not  but  that  the  context  may  shew  in 
certain  powers,  that  the  word  is  to  have  a  more  extended  mean- 
ing (772);  indeed  in  some  cases  the  word  may  be  confined  to  a 
testamentary  instrument 

[761.]  The  limited  power  among  issue,  in  iixe  King  v.  the  Marquis 


(e)  Co.  Litt.  35^  171»»;  see  (873)  (905). 

T  2  [761] 
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of  Stafford  {f)j  might  furnish  a  good  deal  of  argument  on  this  and 
other  points;  the  estate  was  to  go  as  the  donee  should,  ^^by  her 
^^  last  will  and  testament  in  writing,  attested  by  three  or  more 
"  credible  witnesses,  or  by  any  deed  or  writing,  purporting  to 
^^  be  her  last  will  and  testament,  to  be  executed  in  the  presence  of 
^^  tlie  like  number  of  witnesses,  direct,  will^  limit,  or  appoint;" 
the  power  was  referred  to  as  one  admitting  of  execution  by  will 
or  deed,  but  the  case  did  not  turn  on  that  point. 


[762.]  The  words  in  Hales  v.  Margerum  (g) — "  by  her  last 
^^  will  and  testament,  or  any  deed  or  writing,  purporting  her  last 
^^  will  and  testament" — might  be  still  more  in  favour  of  an  exe- 
cution, by  testamentary  instrument  only. 


Lord  Darling- 
ton* t  caie. 


[763.]  The  Earl  of  Darlington  v.  Pvlteneg  (A),  is  a  leading 
authority  on  the  main  question : — there  a  father  tenant  for  life, 
and  a  son  remainder  man  in  tail  male,  settled  an  estate  to  the 
use  of  such  persons,  &c,  as  they  ^^  by  any  their  deed  or  deeds 
^^  (either  with  or  without  power  of  revocation)  to  be  by  both 
^'  of  them  sealed  and  delivered,  in  the  presence  of  two  or  more 
*'  credible  witnesses  "  should  appoint ;  and  in  case  of  the  death 
of  either  of  them,  then  as  the  survivor  of  them,  ^^  by  any  deed 
^^  or  deeds,  to  be  executed  as  aforesaid "  should  appoint ;  and  it 
was  held  by  the  judges  of  the  King^s  Bench^  on  a  case  from  the 
Court  of  Chancery^  and,  as  appears  in  Lady  Cavanv.  PuUeney  (t), 
also  in  Chancery^  that  the  will  of  the  survivor  was  not  a  suffi- 
cient execution  of  the  power ;  besides  that  the  word  ^*  deed  *" 
has  a  technical  signification,  it  was  observed  that  there  was  a 
reference  to  the  joint  power,  which  clearly  could  not  have  been 
executed  by  will  (756).  It  may  be  further  noticed  that  the 
will,  though  sealed,  was  not  delivered,  as  appears  in  Lady  Cavan 
V.  Doe  (j)j  in  which  case,  though  in  a  different  shape,  the  House 


(/)  7  East,  521. 
ig)  3  Ves.  299. 

* 

(A)  1  Cowp.  260 ;  see  Jones  y.  Dale^ 
Sug.  238 ;  and  see  4  Tkunt.  297,  in 


Driver  v.  Tliompion. 

(t)  2  Ves.  ju.  662. 

(;•)  6  B.  P.  C.  184,  8vo.  ed. ;  S.  C. 
below,  5  T.  R.  567. 
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of  L/yrds  confinned  the  former  decision ;  it  was  contended  that      chap.  ix. 
the  publication  of  the  will  was  equivalent  to  a  delivery  of  it  ^^^' '' 


[764.]  There  were  two  prior  cases,  namely, — Woodward  v. 
HaUetfj  on  a  general  power  of  revocation  and  new  appointment, 
and  ToUet  v.  ToUet  (A),  on  a  jointuring  power — ^which  appear  to 
have  involved  the  question. — As  to  Woodward  v.  Halsey^  there  is 
a  short  note  in  Moseley  (/)  at  the  end  of  his  report  of  Toilet  v. 
ToUet;  and  it  is  said  that  the  M.  R.  adjudged  the  will  to  be  a 
revocation,  but  that  the  decree  was  reversed  by  the  Chancellor. — 
Sir  E.  Sugden  (m)  cites  the  case  from  a  MS.  note,  and  states 
that  the  M.  R.  as  well  as  the  Chancellor  held  there  was  no  revo- 
cation; but  he  subjoins  a  note  from  the  22.  B.  in  which  it  ap- 
pears that  though  the  M.  R.  held  there  was  no  revocation,  the 
Chancellor  directed  the  case  to  be  tried  in  ejectment ;  the  result 
of  the  ejectment  does  not  appear. — In  Moseley  the  power  is 
spoken  of  as  to  be  executed  "  by  deed, "  and  it  is  not  stated 
whether  the  will  was  sealed  and  delivered :  in  Sir  E.  Sugden* s 
M  S.  note  the  power  is  spoken  of  as  to  be  executed  by  "  deed 
**  sealed  and  delivered,"  and  the  will  as  "  sealed  and  delivered ;" 
and  in  Sir  E.  SugderCs  note  frx)m  the  R.  B.  the  power  is  spoken 
of  as  to  be  executed  "  by  any  deed  or  deeds  in  writing  under  his 
**  hand  and  seal,  and  sealed  and  delivered  by  him  in  the  pre- 
"  sence  of  three  or  more  credible  witnesses ;"  but  it  does  not 
there  appear  what  ceremonies  accompanied  the  will. 

[765.]  As  to  the  case  of  Toilet  v.  ToUet  (w),  the  appointment 
was  required  to  be  made  "by  deed  under  his  hand  and  seal," 
and  the  will  appears  under  hand  and  seal,  but  it  does  not 
clearly  appear  that  it  was  delivered :  "  the  M.  R.  allowed  the 
"  husband  had  not  legally  executed  his  power,  because  he  had 
"  settled  the  lands  by  will  and  not  by  deed,  which  was  an  in- 
^'  strument  that  took  e£fect  in  the  life  of  the  parties,  and  was 
"  as  well  known  and  taken  notice  of  by  the  law  as  a  fine  or 


(A)  See  also  Sneed  v.  Sneed  (2874).   :      (m)  214. 

(0  46.  i     In)  2  P.  W.  489,  aiid  Mose.  46. 

[765] 
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**  recovery;"  but,  as  we  shall  hereafter  (2874)  see,  relief  was 
granted  in  fevour  of  the  wife. 

[766.]  In  a  modem  case  before  Lord  Bedesdak  (o),  a  power 
was  given  to  a  husband  and  wife,  to  be  executed  "  by  any  deed 
<^  in  writing;"  and  there  appears  to  have  been  some  discussion 
how  face  the  husband's  will,  made  with  the  approbation  of  the 
wife,  and  confirmed  by  her  in  writing  afiter  his  death,  was  a 
sufficient  execution ;  the  will  and  confirmatory  writing  were  not, 
it  seems,  sealed  and  delivered :  it  may  be  thought  that  notwith- 
standing the  instrument  creating  the  power  was  considered  in  a 
sense  executory,  the  case  of  Lord  Darlinffton  (763)  was  a  suf* 
ficient  answer,  without  reference  to  other  objections. 


Power  to 


cc 


grant,"  &c. 


[767]  Whether  a  power  to  "grant,  sell  (755),  or  demise," 
or  in  like  terms,  must  or  must  not  be  confined  to  an  execution 
by  an  act  inter  vivos,  may  depend  on  circumstances  (p). 


2. — 771c  meani7iff  of  a  Power  to  appoint  by  **  writing,"  §•«. 

[768.]  Cases  not  unfrequently  arise  on  powers  to  appoint  by 
"  writing  under  hand  and  seal,"  or,  "  by  writing  delivered,"  &c, ; 
and  although,  in  vulgar  acceptation,  the  words  may  point  to 
a  deed  {q)j  and  particularly  where  the  term  "  delivered"  occurs, 
it  has  been  held  that  a  testamentary  instrufient,  having  the  re- 
quired formalities,  is  within  the  meaning  of  the  power.  Some 
of  the  cases  have  arisen  with  reference  to  real  estate,  and  others 
as  to  personal  estate. 


Kibbet  V.  Lee. 


[769.]  In  Kibbet  y.  Lee  (r),  a  party  covenanted  to  stand*  seised 
to  the  use  of  himself  for  life,  and  after  his  decease  to  the  use  of 
his  eldest  son  in  tail,  with  reversion  to  his  own  right   heirs, 


(o)  Bmhell  y.  Bushell,  1  S.  &  L.  90. 

(p)  See  Fitzgerald  v.  Fauconherg 
(871);  Gibbons  v.  Moullon,  Finch, 
346 ;  see  (,283)  (785). 

{q)  Sug.  222. 


(r)  Hob.  312,  and  cit  in  Atum. 
Wincli,  83;  see  Cro.  Car.  376,  in 
Tylley  v.  Peirce;  and  see  1  Ventr. 
280,  and  3  Keb.  573,  in  the  EaA  of 
Leicctter^s  case. 
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subject  to  a  proviso,  that  if  the  settlor  should  ^^at  any  time  during 
*^  his  life  be  minded  upon  any  occasion  "  to  make  void  the  uses, 
then  it  should  be  la¥^ul  for  him,  *^  being  in  perfect  health  and 
memory,  by  writing  under  his  hand  and  seal,  and  by  him 
delivered  in  the  presence  of  three  credible  witnesses,  to  de- 
clare that  his  wUl  and  pleasure  is,"  that  the  said  uses  should  be 
made  void,  and  that  ^^  then  and  from  thenceforth  the  said  uses  shall 
^'  be  void,  and  the  said  [settlor],  and  all  other,  shall  stand  seised 
'<  to  such  uses  as  by  such  writing  shall  be  limited;"  and  it  was 
held  by  three  judges  against  one,  that  a  will  under  hand  and 
seal,  and  delivered  in  the  presence  of  four  witnesses,  devising 
the  property  to  the  settlor's  youngest  son  in  tail,  with  remainder 
to  the  eldest  son  in  tail,  with  remainder  to  his  daughter  in  fee, 
was  a  sufficient  revocation  and  devise. 


CHAP.  IX. 
SEC.  I. 


[770.]  A  case,  of  the  name  of  Hubbard! s  case,  is  cited  loosely 
in  Uttletatis  reports  («),  which  Sir  £.  Sugden  (t)  considers  to  be 
the  same  case  as  Kibbet  v.  Lee ;  there  is,  too,  another  case,  called 
Cubitfs  case,  in  Littleton  (a) ;  both  of  these  cited  cases,  though 
the  facts  are  stated  differently  from  Kibbet  v.  Lee,  and  from 
each  other,  seem  to  go  to  the  main  point 

[771.]  In  TyUeyy^ Pierce  (ft),  the  words  were  not  so  strong; 
indeed,  the  word  "  publish"  (943)  might  rather  seem  to  refer  to 
a  testamentary  instrument;  the  case,  too,  was  that  of  a  feme 
covert: — there  a  bond  was  given  by  an  intended  husband  for  the 
payment  of  a  sum  of  money  for  such  purposes,  &c.,  as  an  in- 
tended wife,  ^^  by  any  writing  under  her  hand  and  seal,  subscribed 
^^  and  published  in  the  presence  of  two  witnesses,"  should  ap- 
point, &c. ;  and  a  will  with  all  these  ceremonies  was  held  good. 

[772.]  We  come  next  to  the  important  case  of  the  Countess  of 
Roscommon  Y,  Fowke  (c),  where  2Lfeme  covert  reserved  a  power 
"  by  any  writing  under  her  hand  and  seal,  attested  by  two  or 


{$)  218,  in  Thomas  v.  Kenn, 
(/)  223. 

(a)  1 1 1 ,  in  Rex  v.  Brockham, 
(6)  Cro.  Car.  376. 


(c)  6  B.  P.  C.  158,  ed.  8vo. ;  se^ 
S.  C.  cit.  1  Ves.  sen.  156,  in  Burnet 
V.  Matin,  and  1  Cowp.  268,  in  Earl 
of  Darling  Ian  v.  Pulieney, 
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Sir  £.  Sugden 
on  Roscommon 
V.  Fowke. 


^^  more  credible  witnesses,"  notwithstanding  coverture,  &c.,  to 
<<  revoke,  alter^  change^  and  make  void  the  uses,"  &c  ^  and  by 
<^  the  same  or  any  other  deed^^^  notwithstanding  coverture,  &&, 
<<  to  grant,  limit,  and  appoint"  the  premises  to  any  person  or 
persons,  &c;  and  a  devise,  having  all  the  formalities,  (there 
being,  indeed,  three  witnesses,)  was  held  a  due  execution  of  the 
power.  Sir  E.  Sugden  (d)  says,  '^  the  power,  therefore,  was  read 
*<  as  if  it  had  expressed  that  new  uses  might  be  limited  by  the 
<^  same  [writing],  or  any  other  deed."  The  reasons  of  the 
judges  do  not  appear;  therefore  we  cannot  tell  precisely  on 
what  ground  the  decision  proceeded;  the  consequence  of  reading 
the  power  thus,  would  be,  that  so  far  as  the  new  uses  were 
limited  under  this  branch,  if  they  were  limited  by  the  instrument 
of  revocation,  a  deed  would  be  unnecessary;  if  by  a  separate 
instrument  there  must  be  a  deed;  this  would  be  at  least  a 
singular  result.  Perhaps,  in  such  a  case,  the  word  ^^  deed" 
might  be  taken  in  a  more  popular  sense,  as  referring  to  any 
other  instrument  or  act  (760),  particularly  having  regard  to  the 
circumstance  of  the  power  being  reserved  to  a  feme  covert,  who 
cannot  properly  make  a  deed;  or  another  view  might  perhaps 
be  taken,  that  the  preceding  power  ^'  to  alter,  change,"  &c.,  the 
uses,  authorized  a  new  appointment  (289).  There  were,  in  the 
assurances,  other  powers  expressed  in  language  as  to  the  instru- 
ments to  be  used,  similar  to  that  adopted  in  the  first  branch  of 
the  power ;  and  as  the  word  '^  delivered  "  does  not  appear,  there 
at  least  seems  no  pretence  for  construing  the  words  in  the  first 
branch,  to  refer  to  a  proper  deed. 


Modem  cases.         [773.]  The  question  has  been  discussed  in  two  modern  cases  (e), 

which  it  may  be  proper  to  notice,  after  referring  generally  to 
some  other  authorities  which  may  bear  upon  the  point  {f). 


{d)  234. 

(tf)  Doe  d.  Delegal  v.  HoUoway^  I 
Starlde,  431 ;  and  Ednnirdt  v.  Ed- 
wards, 3  Madd.  197,  Jacob,  335. 

(/)  Sayle  v.  Freeland  (931); 
Thtoaytes  v.  Djfc  (1277);  Bovey  v. 
Smiih  (1216);  Bath  v.  M^untague 


(918)  [and  note  there  that  a  tender  of 
money  was  required];  and  see  1  B. 
P.  C.  502,  8to.  ed.  in  Wright  t. 
Cadogan;  I  Cowp.  260,  in  Earl  of 
Darlington  v.  PtdUmey ;  and  see  Wal- 
lop V.  The  Earl  of  PortsmotUh,  Sug. 
appx.  680. 
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[774k]  In  Doe  v.  HoUoway  a  real  estate  had  been  settled  to  chap.  ix. 
die  use  of  such  person  or  persons  as  a  man  "  by  any  writing,  &c.*'  ^^^*  ^' 
[so  in  the  report]  ^^  signed,  sealed,  and  delivered  by  him,  in  the 
<^  presence  of  two  or  more  witnesses,"  should  appoint;  and  it 
was  decided  that  the  power  was  well  executed  by  a  will  having, 
as  it  was  held,  these  formalities:  there  were,  in  &ct,  three 
witnesses. 

* 

[775.]  In  Edwards  v.  Edwards  a  settlor  reserved  a  power 
^^from  time  to  time  during  his  natural  lifej  by  any  deed  or 
'^  writing^  deeds  or  writings  to  be  signed,  sealed  and  delivered 
^^  by  him,  the  settlor,  in  the  presence  of,  and  attested  by,  two 
"  or  more  credible  witnesses,''  to  revoke,  &c.,  "  and  by  the 
^^  same  or  any  other  deed  or  deeds,  writing  or  writings,  to  be 
^^  signed,  sealed,  and  executed"  {qu.  ^'  and  attested"]  <^  as  afore- 
^  said,"  to  appoint,  &c. ;  and  the  then  V.  C,  after  expressing  a 
doubt  whether  a  will  would  be  sufficient  on  the  words  ^^  from 
"  time  to  time  during  his  natural  life,"  and  on  the  words 
^*  sealed  or  delivered,"  and  **  two  witnesses," — directed  the 
opinion  of  a  Court  of  law  to  be  taken.  On  an  appeal,  however, 
a  demurrer  filed  for  want  of  equity  was  allowed,  the  Lord 
Chancellor  observing,  ^^  that  the  plaintiffs  ought  to  state  distinctly 
'^  whether  their  case  is  at  law  or  in  equity ;"  so  that  no  decision 
s^ypears.  It  would  seem  difficult,  if  not  impossible,  substantially 
to  distinguish  this  case  from  the  other  authorities. 

[776.]  In  a  variety  of  other  cases  the  power,  though  relating  Two  witnesses. 
to  fireehold  estate,  has  required  the  presence  of  only  two  wit- 
nesses (y ),  and  the  objection  vras  urged  in  Doe  v.  HoUoway  ;  but 
it  may  be  thought  that,  on  principle,  there  is  little  force  in  the 
objection,  particularly  since,  as  it  seems  (877),  such  a  power 
may  be  reserved  or  limited  to  be  executed  by  will,  not  pursuing 
the  formalities  of  the  Statute  of  Frauds:  the  Countess  ofRoscom" 
nwrCs  case  arose  indeed,  as  we  have  seen,  on  the  will  of  nfeme  Feme  eoveru 


(s)  See  Roscommon  v.  Fowke  (772);  Dep  v.  Deg  (1635);  Doe  v.  Hoi- 

loway  (7747." 
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CHAP.  IX.      covert,  who  cannot  make  a  proper  wilL     In  all  the  cases,  it 
SEC  I.         seems  that  the  wills  have  been  actually  attested  according  to 
the  Statute  (A). 

"Will" ex-  [777.]  Cases  may  occur  where  a  power  is  required  to  be 

tol"lU^po^^r.  executed  by  writing  under  hand  and  seal,  &c.,  attested  by  one 

or  two  witnesses,  or  by  will,  &c.,  attested  by  three  witnesses ;  it 
might  be  more  difficult  in  such  cases  to  say  that  a  testamentary 
instrument  not  executed  accordjpg  to  the  latter  branch,  but 
pursuing  the  formalities  of  the  first, '  is  within  the  meaning  of 
the  power. 

[778.]  As  observed  by  Sir  £.  Sugden  (i),  ^*  the  circumstance 
**  of  the  power  being  given  to  two,  and  the  survivor  of  them,'^ 
will  not  '^  vary  the  construction  in  regard  to  the  survivor's  right 
to  appoint  by  will,  although  the  power  could  not  have  been 
executed  by  will  during  the  joint  lives  of  the  parties"  (j). 


Astotheinstni.  [779.]  In  the  cases  under  consideration,  it  seems  that  the  will 
t^rtaLinentuy  ^  ^  ^  ^^  qualities  of  a  will  as  to  construction,  revocation, 
qualities.  lapse,  &c.     This  is  to  be  inferred  from  all  the  authorities ;  and 

the  particular  point  would  appear  to  have  been  raised  in  lAde  v. 
Lisle  (k),  where  a  power  among  children  was  limited  to  parents, 
or  the  survivor  of  them,  to  be  executed  "  by  writing;"  it  was 
argued  that  a  will  could  not  be  revoked  by  a  subsequent  deed, 
but  it  was  held  otherwise.  Perhaps,  originally,  this  was  in 
reality  felt  to  be  the  great  difficulty ;  since,  as  all  the  formali- 
ties are  observed,  it  would  seem  that  even  though  a  will,  con- 
sidered as  a  wiU,  would  not  be  sufficient,  the  instrument  might, 
for  this  purpose,  be  considered  a  deed  or  writing,  according  to 
the  power.  But  in  truth,  upon  principle,  the  doctrine  appearing 
in  the  cases  seems  to  be  correct ;  a  power  without  any  mention 
of  an  instrument  may  be  executed  in  any  form,  and  therefore 


(h)  But  see  Thwaytet  v.  Dye  (1277). 
(i)  224. 

(j)  Burnett  v.  Manriy  1  Ves.  sen. 
156 ;  see  Roscmnriwn  v.  Fowke  (772) ; 


Barl  ofDarlittglOH  v,  Ptdleney  (763); 
Lisle  V.  Lisle  (779) ;  Boyle  v.  Bp.  of 
Peterbro'  (1093). 
(A)  1  B.  C.  C.  533,  Belt's  ed. 
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by  will ;  in  the  particular  case  the  formalities  are  complied  with,      chap.  ix. 
and  these  being  found  in  a  testamentary  instrument,  the  inten-        ^^^'  '• 
tion  that  the  instrument  shall  have  the  qualities  of  a  will,  is 
obvious. 

[780.1  In  this  view,  at  first  sig^ht,  there  is  one  point  in  th^  As  to  cases 

-   T,.,,  r  1  •  i'  .1  ffn      1  where  there  is 

case  of  Kibdet  v.  Lee,  which  appears  to  mvolve  some  dimculty :  no  power  to  ap- 
there  was  no  legal  power  to  appoint  new  uses,  the  settlement  ^^"^^  °®^  "*^** 
being  by  a  covenant  to  stand,  seised  (61) ;  and  yet  it  was  con- 
sidered that  the  revocation  was  not  absolute,  and  did  not  operate 
until  the  death  of  the  testator, — the  instrument  was  construed  to 
all  purposes  as  a  will.  The  difficulty  in  this  view  is  how  the 
will  could  operate  as  a  devise ;  it  is  observable,  however,  that  the 
testator  had,  at  the  date  of  the  will,  the  reversion  in  fee  which 
he  was  capable  of  devising,  and  by  the  revocation  which  took 
effect  at  his  death,  that  reversion  fell  into  possession.  The 
revocation  was  treated  as  clearly  incomplete  until  the  death  of 
the  party. 

[781.]  In  Guy  d.  Dormer  v.  Dormer  (Z),  the  settlor  retained 
no  reversion,  and  in  the  settlement  there  was  no  express  power 
to  appoint  new  uses,  but  simply  a  power  of  revocation ;  whether 
it  was  considered  that  the  settlor  had  a  power  by  his  will  to 
appoint  or  declare  new  uses  (292),  or  what  view  was  taken, 
does  not  appear. 

[782.]  In  these  cases,  considering  the  instrument  as  a  testa- 
mentary one,  the  revocation  can,  it  seems,  have  no  immediate 
operation. 


[783.]  What  precisely  is  meant  in  these  cases  by  the  word  *«  Delivered. 
^*  delivered,"  is  not  clear  (908).     In  the  loose  note  of  HubbarcPs 
case  (770),  a  "  publication"  of  a  will  is  spoken  of  where  deli- 
very was  required ;  and  in  the  recent  case  of  Doe  v.  HoHoway 
(774),  where  the  testator  having  signed  and  sealed  the  wUl, 


(/)  Tho.  Raym.  296;   see  Der;.  v.  Detj.  (1635). 
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«EC.  I. 


"  delivered  it  out  of  his  hands  to  some  person  present,'*  Lord 
EUenborouffh  held  "  that  a  delivery  as  a  deed  was  not  essential, 
'*  and  that  the  delivery  which  had  been  proved,  was  sufficient" : 
it  is  perhaps  to  be  inferred  from  the  general  current  of  the 
authorities,  that  a  delivery  in  the  legal  sense  of  the  term,  as 
applied  to  deeds,  has  been  considered  to  be  meant 


Feme  covert. 


3. — What  Words  do  or  do  not  confine  the  Execution  of  a  Power 

to  a  Testamentary  Instrument, 

[784]  Those  powers  which  admit  of  an  execution  by  a  testa- 
mentary instrument  are  seldom  confined  to  an  execution  by  an 
act  inter  vivos^  unless  by  inadvertence ;  except  indeed  as  in  the 
common  limitations  to  bar  dower  (1459),  where  the  donee  is 
intitled  to  the  inheritance.  On  the  other  hand,  a  party,  and 
particularly  a  married  woman,  is  frequently  authorized  to  execute 
a  power  by  will  only,  in  order  that  no  irrevocable  disposition 
may  be  made  :  the  precaution,  however,  may  be  in  many  cases 
of  little  avail  where  the  donee  takes  the  estate  or  interest  in 
default  of  an  appointment  (m) ;  in  some  other  cases  too  the 
power  may  be  extinguished  (3151).  In  various  cases  of  informal 
dispositions  the  difficulty  has  been  to  ascertain  whether  a  settlor 
has  intended  so  to  confine  the  donee  of  a  power.  We  may 
shortly  state  the  cases ;  the  distinctions,  it  must  be  admitted,  are 
somewhat  nice. 


Old  cases. 


[785.]  In  a  case  in  Leonard  (n)  there  was  a  devise  to  a  wife 
for  life,  ^^  and  after  her  decease  she  to  give  the  same  to  whom  she 
"  will ;"  and  it  seems  to  have  been  held  that  the  power  was  not 
confined  to  an  execution  by  will,  though  the  substitution  of  the 
words  " her  will"  for,  it  seems,  "At*  will,"  in  4  Leonard^  creates 
some  obscurity.  The  decision  has  been  referred  to  generally, 
though  with  some  variation,  as  that  of  a  power  to  give  by  act 


(m)  Penne  ?.  Peacock^  Cas.  Temp. 
Tal.  41 ;  Sir  E.  Clere's  case  (1695); 
Brandos  case,  Ley,  39 ;  Lord  Ornwnde^s  I 


case  (829). 

(n)  3  vol.  71,  pi.  108;    4  vol.  41, 
pi.  WO. 
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inter  vivos,  as  well  as  by  will  (o) ;  it  does  not  appear  whether      chap.  ix. 
the  word  "  give*'  was  construed,  in  its  literal  sense,  so  as  to         ^^^' '' 
preclude  a  sale  (283)  (767). 

[786.]  Tamlinsan  v.  Dighton  (p)  arose  on  a  limited  power : — 
an  estate  was  devised  to  a  wife  '^  for  her  life,  and  then  to  be  at 
'^  her  disposal,  provided  it  be  to  any  of  my  children,  if  livirig ; 
*^  if  not,  to  any  of  my  kindred  that  my  wife  shall  please ;"  and 
it  was  held  that  the  wife  was  not  confined  to  a  will;  she  by  deed 
appointed  to  the  only  daughter  in  tail,  with  remainder  to  the 
only  son  in  fee,  and  the  appointment  was  adjudged  good. 

[787.]  In  Doe  d.  Thorley  v.  Thorley  ( j),  there  was  a  devise  to  Modern  autho* 
a  wife  for  life,  ^^  and  also  at  her  disposal  afterwards  to  leave  it  to 
^  whomsoever  she  pleased ;"  and  the  Court,  relying  on  the  word 
'^  leave"  (r),  held  that  the  wife  could  not  dispose  of  the  estate  by 
act  inter  vivos :  she  had  enfeoffed  one  of  her  sons  in  consi- 
deration of  a  small  sum,  possibly  not  exceeding  the  value  of  her 
life  interest.  It  seems  to  have  been  considered  more  for  the 
benefit  of  the  widow  that  she  should  not  have  a  power  to  dispose 
by  act  in  her  life ;  upon  this  point,  however,  di£ferent  opinions 
may  be  entertained,  particularly  as  there  was  nothing  to  prevent 
her  extinguishing  the  power. 

[788.]  In  White  v.  St,  Barhe  (a),  which  arose  on  a  limited 
power,  the  word  "  leave"  seems  to  have  been  qualified  by  the 
context;  indeed  whatever  may  be  the  case  as  to  general  powers, 
inconveniences  frequently  arise  from  limited  powers  being  con- 
fined to  an  execution  by  wilL 

[789.]  Grace  v.  Wilson,  (h)  arose  on  a  bequest  by  a  htuband  to 


(o)  Tamlinsan  v.  Dighum  (799); 
Rnd  y  Shergold,  10  Ves.  370 ;  Doe 
V.  Tkorley,  10  East,  437. 

(p)  1  P.  Wms.  149,  and  other 
books  (799);  see  Daniel  v.  Uhley 
(135);  Liefe  r.  SalHngstone  (131); 
Macey  v.  Shurmer  (2924);  and  Pitt 


V.  PeUiarn  (187). 

(g)  10  East,  437. 

(r)  See  Medlicot  y.  Bowety  1  Ves. 
sen.  207. 

(a)  1  V.  &  B.  399. 

(6)  Sug.216. 

[789] 
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CHAP.  IX.  his  wife  of  a  sum  of  money,  subject  to  a  proviso  "  that  she 
SEC.  I.  <(  should  enjoy  the  interest  thereof  for  her  natural  life  and  dis- 
^'  pose  of  the  same "  [that  is,  it  seems,  the  capital,  after  her 
death]  ^'  to  such  of  her  children  (which  he  should  leave)  as 
she  should  devise  and  tliink  proper;"  it  appears  to  have  been 
held  that  the  power  was  not  confined  to  a  will,  the  word 
^'devise"  being  taken  not  in  a  testamentary  sense. 

[790.]  In  Welk  v.  Faron  (c)  there  was  a  bequest  of  personalty 
to  the  separate  use  of  a  wife  for  life,  and  after  her  death  ^*  to 
^^  such  persons  as  she,  by  any  will  or  appointment,  to  be  by  her 
'^  signed  and  sealed  in  the  presence  of  one  or  more  witness  or 
'^witnesses,"  should  appoint;  and  it  was  held  that  she  might 
appoint  by  act  inter  vivas^  though  probably  the  real  meaning  of 
the  word  ^^  appointment"  was  an  appointment  in  the  nature  of 
a  will. 

[791.]  There  was  a  like  decision  where  the  power  was  "  by 
"  will  or  otherwise  (d)." 

[792.]  In  ex  parte  Williams  (e),  a  testator  ^^  gave  aU  his  real 
'^  and  personal  estate  to  his  wife,  for  her  life,  to  be  by  her 
'^  divided  according  to  the  best  of  her  judgment  and  discretion, 
^^  amongst  such  of  his  children  and  their  issue  as  should  be  sur- 
<'  viving  at  the  time  of  her  decease ;"  it  was  argued  that  the 
power  could  not  be  executed  by  will ;  but  it  is  scarcely  neces- 
sary to  add,  that  it  was  held  otherwise :  it  seems  that  the  power 
might  have  been  executed,  too,  by  an  act  inter  vivos. 

[793.]  And  here  we  may  notice  a  modem  case,  which  arose 
under  a  trust  ^Vfrom  and  inmiediately  after  her"  (a  tenant  far 
life's)  "  decease,"  to  convey  a  residuary,  real,  and  personal 
estate  to  ^'  such  person  or  persons,"  &c.,  ^^  and  at  such  time  or 
*'  times,"  &c.,  as  the  tenant  for  life,  ^^  in  her  life  time,  whether 


(c)  Sug.  217. 

(rf)  Irmn  v.  Farrer,  19  Ves.  86 ; 
see  Scale  v.  Bartevy  2  B.  <Sc  P.  485. 


(e)  1  J.  &  W.  89;  see  Kennedy ▼. 
Kington,  2  J.  &  W.  431 ;  Jfoi^m  r. 
Surmanil  085). 

[793J 
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<«  married  or  single,  shall  from  time  to  time,  by  any  deed  or  chap.  ix. 
"  deedSi  writing  or  writings,  executed  by  her  and  duly  attested,  ^^^-  '• 
'^  or  by  her  last  will  and  testament  in  writing,  or  any  writing 
^<  purporting,"  &c.,  appoint;  and  in  de&ult  of  an  appointment 
upon  trust  to  sell,  for  the  benefit  of  her  father's  children :  it  was 
held,  that  the  express  general  power  could  not  be  confined  to  an 
execution  by  will,  or  otherwise,  from  apparently  inconsistent 
expressions  of  the  testator,  authorizing,  with,  it  seems,  less  for- 
malities, the  nomination  by  the  donee  of  new  trustees,  &c.,  and 
a  sale  of  stock,  for  her  benefit ;  provisions  rather  showing  his 
idea  that  the  donee  would  have  but  a  limited  dominion  over  the 
property  (y).  Perhaps  it  might  have  been  reasonable,  under 
these  clauses,  to  have  prevented  an  alienation  or  anticipation  of 
the  life  interest,  so  far  as  the  law  would  allow. 


[794.]  It  appears  clear  that  where  a  party  is  authorized  to  "Lifetime, 
appoint  ^^  in  his  life  time,  or  by  will"  (^),  acts  inter  vivos  are 
authorized;  the  will  taking  effect  at  the  death,  though,  in  one 
sense,  like  every  other  act,  an  act  ^'  in  his  life  time,"  is  con- 
trasted with  an  act  inter  vivos :  in  the  Statutes  of  Wills  these 
different  acts  are  contrasted. 


If 


4. — Of  the  several  Modes  of  Execution  by  acts  inter  vivos. 

(a.)  General  Subject, 

[795.]  We  shall  hereafter  (1387)  see  that  the  appointee, 
though  he  claims  by  the  act  of  the  appointor,  does  not  derive 
any  estate  or  interest  from  him,  but  is  in  (as  it  is  technically 
termed)  under  the  instrument  creating  the  power;  and  this  in 
die  same  manner  to  many  purposes,  as  if  the  limitation  to  the 
iqppointee  had  been  inserted  in  that  instrument  The  donee  of 
the  power  therefore,  though  in  many  cases  substantially  the 
owner  of  the  property,  as  having  the  full  disposition  over  it.  As  to  a  ]x>wer 
has  in  this  respect  but  a  bare  right  to  nominate  (499)  the  ap-  ^^fnaiitS^^  ""^ 
pointee,  and  to  limit  his  estate  and  interest,  or  sometimes  the 


(/)  Barford  v.  Street^  16  Ves.  136 ;  [       (^)    Sec    Casterton   v.    Sutherland 
see  Irwin  v.  Farrtfy  19  Ves.  86.  I  (1244) ;  see  (379). 

[795] 
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CRAP.  IX.      one  or  the  other.     It  follows  that  the  forms  required  by  law  to 
SEC.  I.         p2tss  estates  and  interests,  in  real  or  personal  property,  have  little 
Remainders        or  no  application  here  (A).     We  accordingly  read  in  Yery  old 
^a»mg  wi  ou    J^^^j^QyJ|JJgg  ^j-j^  q£  ^  remainder  or  rcYersion  passing  by  appoint- 
ment without  deed,  attornment,  &c.     Of  course  Sir  E.  Sugderit 
reason  ( j'),  '^  as  the  operation  of  the  instrument  will  simply  he 
*'  to  declare  the  use,"  can  at  fieuriliest  apply  only  to  those  cases 
where  the  power  operates  under  the  Statute.  ^ 

[796.]  But  although  the  forms  required  by  law  to  pass  estates 

and  interests  may  not  apply,  still  when  those  forms  are  adopted, 

as  is  not  unfrequently  the  case,  either  from  ignorance  of  the 

nature  of  the  title  or  from  other  circumstances,  they  will  in 

Intention.  general  answer  the  purpose,  provided  the  formalities  (if  any) 

required  by  the  power  are  observed;  it  is  enough  that  the  in- 
tention clearly  appears,  and  any  act  that  manifests  that  is 
sufiScient,  subject  to  the  rules  of  law  as  to  the  necessity  in 
certain  cases  of  words  of  limitation,  &c,  being  used :  we  shall 
find  that  the  point  depends  upon  the  general  rules  naturally 
adopted  by  Courts  for  e£fectuating  the  meaning  of  parties. 

[797.]  Thus,  as  to  freehold  estates,  many  cases  are  found  in 
the  books  of  the  execution  of  powers  by  feoffment  and  livery, 
either  with  deed  or  without ;  lease  and  release;  grant;  covenant 
to  stand  seised,  &c. ;  the  powers  being  sometimes  recited,  at 
other  times  not ;  and  being  either  general  or  limited  powers. 


(b.)  FeaffmevU. 

[798.]  It  would  seem  from  various  old  authorities  (A),  that  a 
feoffment  was  a  conmion  mode  of  executing  a  power  of  sale 


(/i)  See  8  Ves.  115,  in  Harmood  v. 
Oglander;  10  Ves.  254, 264,  in  Maun- 
drell  ▼.  MaundreU, 

(»)  Bro.  Ab.  **  Devise,"  pi.  12 ;  Co. 
Litt.  113*;  Afum.  1  Leon.  31,  pi.  38, 
3  Leon.  1 19,  pi.  171 ;  see  Read  and 
Nash^t  case,  1  Leon.  148;  see  (754). 


if)  207 ;  and  see  326. 

(k)  Goodcheap's  case,  49  £.  3,  fo. 
16  (154);  Fanngdan  v.  Dattl  (143); 
Littleton,  S.  169 ;  see  also  in  Latch. 
43,  139,  Daniel  v.  Ubiey;  and  see 
Doe  V.  Thorley,  10  East,  437. 

[798] 


BY   WHAT   INSTRUMENTS   POWERS  MAY   BE   EXECUTED.  289 

vested  in  executors,  though  an  argument  against  such  an  exe-      chap,  ix; 
cution  appears  in  GodboU  (Z).  ^^^'  '* 


(c)  Letue  and  JReleasey  and  herein  TomlinBon  r.  Dighton. 

[799.]  As  to  a 'lease  and  release,  the  case  of  Tomlinson  v. 
Dighton  (m)  is  an  adthorify;  in  short  the  whole  doctrine  was 
there  very  fully  and  very  ably  discussed,  in  an  argument  em- 
bracing a  variety  of  points,  and  which  has  justly  excited  admi- 
ration («).  There  a  common  law  authority  vested  in  a  widow, 
tenant  for  life,  to  appoint  to  children,  was  held  to  be  well  executed 
by  a  conveyance  (in  form)  by  lease  and  release  to  trustees  and 
their  heirs  to  the  use  of  the  tenant  for  life,  with  remainder  to  the 
chSdren ;  the  release  also  containing  a  covenant  to  levy  a  fine, 
which  was  afterwards  levied.  In  answer  to  the  objections  that 
the  conveyance  was  made  by  the  widow  and  her  husband  appa- 
rently as  owners,  and  to  trustees,  Peere  Wittiamsy  after  referring  ^«*^«  W^«'- 

1  ii«-  •  1         1        ^       1  1        liams*s  argu- 

to  the  general  rules  of  construction,  whereby  deeds  are  to  be  meDt. 
rendered  good  if  possible,  and  urging  that  any  writing  shewing 
the  intuit,  and  consequently  the  release  in  writing,  was  suffi- 
cient, proceeded:  "  suppose  the  testator^s  wife  had  by  this  deed 
*'  of  release  said  ho  more  than  declared  that  the  premises  after 
^'  her  decease  should  be  to  the  use  of  Hester^  her  first  husband's 
"  daughter,  and  the  heirs  of  her  body, — it  could  not  have  been 
^^  doubted  but  that  this  had  been  a  good  appointment  and  a 
"  goo<l  execution  of  the  power ;  and  'tis  as  plain  that  by  this 
^  deed  of  release,  the  testator's  wife  says  that,  though  at  the 
^  same  time  she  says  a  great  deal  mote :  she  does,  indeed,  by 
^  many  words  grant  the  premises  to  trustees  and  their  heirs,  but 
<<  this  is  declared  to  be  to  the  use  of  herself  for  her  life,  and 
"  afterwards  to  the  use  of  her  husband's  daughter,  and  the 
"  heirs  of  her  body ;  now  this  declaring  of  the  use  is  alone 
"  sufficient"  And  after  insisting  that  "  surplusage  even  in 
^^  special  pleadings,  nay,  even  in  indictments,  will  not  hurt, 
"  much  less  in  a  conveyance,"  he  urged  ftirther  that  **-  'tis-  no 


194,  1  Salk.  239, 10  Mod.  31,  71. 
(n)  Sug.  77.. 


(2)  314,  in  Lord  Sheffield  v.  Rod- 
eliffe. 
(m)  1  P.  Wms,  149,  1  Com.  Rep. 
VOL.  r.  u  [799] 
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CRAP.  IX. 

SEC.  r. 


Levinz. 


^^  objection  that  the  grantor  intended  that  this  conveyance  should 
^^  operate  by  way  of  lease  and  release,  and  not  by  virtue  of 
Primary  intent.  «  the  power   as  an  appointments    for   the  chief  and  primary 

^^  intent  of  the  grantor  was  that  the  estate  should  pass  to  Hegter 
^^  the  cestui  que  use  of  this  deed  of  release,  and  the  Courts 
^^  shall  have  more  regard  to  this  than  to  the  manner  of  passing, 
^^  which  is  of  less  moment."  And  after  citing  various  authori- 
ties to  shew,  that  to  eJBTectuate  the  intention,  deeds  in  the  form 
of  feofiments  or  grants  will  operate  as  covenants  to  stand  seised, 
and  tlie  like,  he  adds :  ^^  upon  all  which  cases  Mr.  Serjeant 
'^  Levinz  makes  an  observation  very  apposite  to  the  present 
^^  case ;  that  the  judges  of  late  times  have  had  a  greater  con- 
^^  sideration  for  the  passing  of  the  estate,  which  is  the  sub- 
^^  stance  of  the  deed,  than  the  manner  how,  which  is  the 
«shadow''(1711). 


[800.]  A  like  doctrine  was  held  in  a  prior  case  (o),  which  arose 
on  a  power  of  jointuring. 

[801.]  We  may  also  refer  to  Peters  v.  Masham  (1536),  though 
that  case,  indeed,  did  not  arise  on  a  lease  and  release,  and 
further  seems  to  have  been  decided  on  the  particular  wording 
of  the  power. 

Leaseand grant.       [802.]  In  an  earlier  case  (/?),  we  find  a  power  of  revocation 

and  new  appointment  executed  by  a  grant,  accompanied  by  the 
attornment  of  a  tenant,  under  a  lease  for  a  month,  created  on 
the  preceding  day ;  the  lease  and  grant  appearing  to  have  been 
a  common  assurance  somewhat  similar  to  the  lease  and  release 
of  the  present  day. 


(d.)   Covenant  to  stand  Seised* 
[803.]  In  Dame  Uasiing^s  case  (q)  it  was  held  that  a  power 


(o)  Dyer  v.  Awsitery  or  Gier  v. 
Ossiter,  cit  I  P.  Wms.  165,  and  10 
Mod.  34 »  in  Tomlinton  v.  Dighton; 
«ee  Goodtiile  v.  Pftoe  (62). 


(p)  Sm^  T.  TurtoH  (3220). 

(q)  Cit  in  Wigson  v.  Garrett^  Tho. 
Raym.  239,  3  Keb.  511 ;  and  in  Her- 
ring ▼.  Broum,  Skin.  72 ;  Sfeplelent 

[803] 


BY   WHAT  INSTRUMENTS    POWERS   MAY  BE    EXECUTED. 


291 


limited  to  a  tenant  for  life  to  jointure^  was  well  executed  by 
a  covenant  by  him  to  stand  seised  to  the  use  of  his  wife  for 
life;  and  in  £?ftfe(r),  an  Anonymous  case  to  the  same  effect  is 
dted. 


CHAP.  IX. 
SEC.  I. 


(e.)  FineSy  and  herein  the  Earl  of  Leicester's  ccise,  and  Her- 
ring V.  Brown  (805) ;  and  in  connexion  the  question  of 
one  aesurance  in  Hawkins  v.  Kemp  (810). 

[804.3  In  an  Anonymous  case  in  Leonard  (s)^  a  question  arose  Leonard. 
whether  a  power  of  sale  given  by  will,  no  particular  ceremonies 
being  required,  could  be  executed  by  a  fine  merely,  without  any 
deed  or  other  instrument;  there  appears  to  have  been  a  difference 
of  opinion  among  the  judges  {t) :  the  report  however  is  im- 
perfect, and  it  does  not  appear  exactly  in  what  shape  the 
question  arose. 

[805.3  That  a  fine  accompanied  by  a  deed,  the  formalities,  if 
any  be  required,  being  attended  to,  (and  that  whether  die  deed 
be  a  covenant  to  levy  a  fine,  or  contain  merely  a  declaration  of 
use,  &c., )  may  operate  as  an  execution  of  a  power,  is  well  esta- 
blished; first,  by  the  case  of  the  Earl  of  Leicester  (m),  where  the  Lo"*  Leienttr, 
deed  preceded  the  fine ;  and  next  by  Herring  v.  Broton  (v),  (on 
a  writ  of  error  reversing  a  judgment  in  the  Court  below,)  where 
the  fine  preceded  the  deed.  In  each  case,  though  the  reports 
are  not  very  clear,  the  powers  were  simple  powers  of  revocation. 


case,  cit.  in  King  v.  MeUing,  1  Yeutr. 
228  [gu.  the  S.  C.  see  1  P.  Wms. 
166,  in  Tomlifuon  t.  Dighton];  see 
Read  and  Ntuh^M  case,  1  Leon.  147; 
Snape  (or  Rohtari)  v.  Turton,  1  Ch. 
Rep.  1 12  (3220) ;  and  see  (1626). 

(r)  Sup. 

{$)  1  vol.  31,  pi.  38,  3  vol.  119,  pi. 
171. 

(0  See  also  Latch.  43,  138,  139, 
Bendloe,  179,  in  DanUd  t.  Ubley. 

(u)  1  Ventr.  278,  2  Lev.  149,  Tho. 
Ray.  239,  3  Keb.  366,  489,  510,  536, 


572;  see  S.  C.  cit.  2  Freem.  118,  in 
Ladg  Vernon  v.  Jonet;  and  Show.  P. 
Ca.  143,  in  Morley  v.  Jonet;  and  see 
Williams^s  ctae,  cit.  11  Mod.  184,  in 
Abbot  V.  Burton;  see  Butl.  note  1  to 
Co.  Litt.  342^  17tb  ed. 

(v)  2  Show.  185, 1  Ventr.  368,371, 
Skin.  35,  53,  71,  184,  Carth.  24. 
Comb.  11 ;  see  2  Freem.  1 18,  and  Pr. 
in  Ch.  34,  in  Lady  Vernon  v.  Janes; 
and  Show.  P.  Ca.  143,  in  Morley  v. 
Jones. 


v2 
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CHAP.  IX.  the  fee  resulting  to  the  party  revoking,  and  the  fine  operating  as 
^^^'  '*  a  proper  conveyance  of  such  fee ;  or  there  may  have  been  an 
implied  power  or  right  to  appoint  or  declare  new  uses  (288) :  thd 
doctrine  however  might  hold  in  other  cases. — The  first  case, 
which  arose  on  a  covenant  to  levy  a  fine,  has  been  treated  in  the 
light  of  a  revocation  executory,  or  to  be  completed  by  a  future 
act,  namely,  the  levying  of  the  fine ;  or  in  the  light  of  one  assu- 
rance.— The  second  case,  which  arose  on  a  mere  declaration  of 
use  on  a  previous  fine,  can  be  deemed  only  in  the  light  of  one 
assiu'ance,  at  least  as  to  strangers;  something  appears  in  the  case 
as  to  a  remainder  man  having  as  a  party  been  estopped,  but  the 
reports  on  this  point  are  extremely  obscure :  the  £BtctB  too  are 
variously  stated. — ^Viewed  thus^  there  seems  little  if  any  difficulty 
in  the  cases,  at  least  with  the  present  liberal  ideas  of  the  Courts; 
at  the  time  indeed,  and  particularly  as  to  Herring  v.  Brown, 
there  was  a  great  contrariety  of  opinion.  In  both  cases  it  is  clear 
that  the  deed  and  fine  were  intended  to  operate  as  one  assurance; 
and  even  in  Herring  v.  Brawny  It  is  not  clear  but  that  the  prece- 
dence of  the  fine  arose  from  the  fiction  of  its  relation  back,  it 
having  been  perhaps  actually  acknowledged  after  the  execution 
of  the  deed,  though  it  seems  the  deed  contained  a  recital  of  it 

[806.]  Sir  E.  Sttgdm  (w)  appears  to  refer  both  cases  to  the 
principle  <^  that  a  person  executing  a  power  may  declare  that  it 
**  shall  not  take  effect  till  a  certain  act  is  done  {x) ; "  whatever 
may  be  the  case  with  the  Earl  ofLeicestei's  case,  it  seems  difficult 
to  refer  Herring  v.  Brawn  to  any  such  principle.  In  many  cases 
the  words  of  an  instrument — ^that  ^*  all  other  assurances "  &&, 
shall  enure  to  the  specified  uses — might  aid  in  effectuating 
the  intention. 

[807.]  In  the  subsequent  case  of  Tandinean  v.  Dighton,  which,  as 
we  have  seen  (786)  (799),  arose  on  a  limited  power  given  to  a 
tenant  for  life  in  favour  of  children,  &c.,  the  deed  preceded  the  fine. 


(w)  290 ;  and  see  Powell,  78.  |  Tho.  Raj.  239,  3  Keb.  511,  574 ;  and 

{x)  See  in  Lord  Leicester's  case,    I  see  Diggers  case  (808). 
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and  was  in  itself  a  sufficient  appointment;  so  that  it  was  onnecessary 
with  reference  to  the  app<Mntment  te  consider  whedier  the  whole 
eould  not  operate  as  one  assurance :  it  seems,  however,  that  this 
view  would  be  taken  in  such  a  case,  for  if  the  fine  be  looked  at  as 
a  distinct  transaction,  it  would  operate  as  a  forfeiture  of  the  estate 
for  life ;  Sir  E.  Sugden  (a)  would  appear  to  treat  the  fine  in  the 
particular  case  as  having  been  wholly  inoperative. 

[806.]  We  may  here  notice  two  earlier  cases. — In  Diggers 
case  (A),  a  settlor,  having  a  power  of  revocation  ^<by  deed 
^  indented  to  be  inrolled  in  any  of  the  Queen's  Comrts,"  exe^ 
cuted  a  deed  of  revocation  to  operate  from  its  inrolment  in 
Chancery;  by  another  deed  he  covenanted  to  levy  a  fine,  which 
was  accordingly  levied;  and  afterwards  the  deed  of  revocation 
was  inrolled  in  Chancery:  though  all  the  instruments  were  com- 
pleted within  a  short  distance  of  time  from  each  odier,  they 
were  not  treated  as  one  assurance,  and  the  fine  was,  as  we  shall 
see  (3189),  held  to  extinguish  the  power,  or  to  prevent  the 
revocation  taking  effect;  the  first  deed  appears  not  to  have 
referred  to  the  fine. 

[809.]  In  Ingram  v.  Parker  (c)  there  was,  so  far  as  can  be 
collected  from  the  reports,  a  conveyance  to  the  use  of  the  settlor 
for  life,  with  remainder  to  his  son  in  tail;  the  other  limitations 
(if  any)  do  not  appear ;  the  conveyance,  however,  contained  a 
proviso,  enabling  the  settlor  or  his  son,  by  deed  under  hand  and 
seal,  to  revoke  the  old  uses ;  but  whether  to  limit  new  uses  is  not 
stated.  The  settlor  died,  probably  intestate,  though  the  fact  is 
not  mentioned ;  the  son  by  a  bargain  and  sale,  but  not  inrolled, 
sold;  and  afterwards  a  fine  was  levied;  and  it  was,  it  seems, 
held,  one  judge  dissenting,  that  there  was  an  extinguishment  of 
the  power.  The  particular  ground  of  the  decision  cannot  clearly 
be  discovered,  though  several  grounds  are  referred  to, — as 
that  the  bargain  and  sale  was  inchoate  and  imperfect,  and  that 
the  assmrance  could  have  some  operation  without  reference  to 


CHAP.  IX. 
SEC.  I. 


(a)  67. 

[h)  1  Rep.  173*,  Moo.  605. 

{c)  Cit  Tho.  Raym.  239,  in  Wigson 


V.  Garrett ;  and  3  Keb.  511, 537, 573, 
in  S.  C. ;  and  1  Vent.  280, 291,  in  S.  C. 
nom.  Earl  of  Leicester. 
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the  power,  and  that  the  fine  was  not  found  to  be  to  the  uses  of 
the  bargain  and  sale.  The  case,  however,  was  doubted,  if  not 
denied,  in  the  Earl  of  Leicestef's  case,  and  may,  perhaps,  be 
untenable  on  more  than  one  ground. 


Sir  K.  Sugden 
on  Hawkim  v. 
Kempm 


[810.]  In  connexion  with  the  cases  above  discussed,  we  may 
refer  to  one  of  the  points   in  Hawkins  v.  Kemp  (d) ;  the  case 
arose  on  a  general  power  reserved  in  a  marriage  settlement  to 
the  intended  husband,  the  settlor,  to  revoke  and  appoint  new 
uses,  ^*by  any  deed  or  deeds,  instrument  or   instruments  in 
"  writing,  to  be  duly  executed  by  him  in  the  presence  of,  and 
"  attested  by,  three  or  more  credible  witnesses,  and  to  be  inrolled 
"  in  one  of  his  Majesty's  Courts  of  Record  at  Westminster,  by 
^^  and  with  the  consent  and  approbation  in  writing  of"    the 
intended  wife,   his  (the  settlor's)   father,   her  father,  and  the 
trustees  to  preserve  contingent  remainders,  and  the  trustees  of 
a  term,   "  or  the  survivors  or  survivor  of  them,  or  the  executors 
"  or  administrators  of  such  survivor." — There  was  first  a  formal 
deed  of  revocation  and  new  appointment,  with  the  consent  of 
the  three   surviving  parties;    this  deed  was  in   every  respect 
regular,  except  that  one  of  the  parties,  a  trustee,  gave  his  con- 
sent by  attorney,  under  a  general  prospective  letter  of  attorney 
to  the  husband,  authorizing  him  to  consent  to  any  revocation, 
&c.     In  order  to  obviate  this  defect,  there  was  next  a  further 
deed  of  revocation  and  new  appointment;  this  latter  deed  was 
perfect  in  every  particular,  except  that  it  was  not  inrolled  until 
after  the  husband's  death.     Each  deed  was  in  itself  held  defec- 
tive;   and   it  was  further  held,  that  both  together  were   not 
sufficient. 

[811.]  Sir  E.  Sugden  (e)  appears  to  consider,  that  had  the 
parties  declared  their  intention,  that  the  second  deed  should  be 
supplemental  to  the  first  and  operate  with  it,  the  intention  could 


(f/)  3  East,  410;  see  CMmondeley  v.  Faxton  (2439). 


{e)  231. 

[811] 
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not  have  been  eiSectuated ;  there  seems,  however,  great  reason  crap.  ix. 
to  think,  that  a  simple  subsequent  personal  consent  in  writing,  sbc-  i- 
to  the  first  revocation  and  new  appointment,  on  the  part  of  that 
trustee  who  had  delegated  his  authority,  would  have  rendered 
the  first  revocation  and  new  appointment  complete  in  itself  (737) ; 
as  urged  in  the  case,  the  consent  was  not  required  to  be  by  an 
inrolled  deed,  but  simply  in  writing];  and  if  so,  perhaps  the  de- 
cision may  be  viewed  as  a  somewhat  harsh  one.  There  would 
seem  to  have  been  a  clause  generally,  that  all  assurances  should 
enure  to  the  intended  uses,  though  the  declaration  to  that 
effect  may  have  been  considered  as  suspended  by  the  want 
of  inrolment  In  the  view  above  taken,  the  cases  cited  by 
Sir  £.  Suffden,  as  to  several  assurances  being  one  or  distinct, 
with  reference  to  the  doctrine  of  the  discontinuance  of  an  estate 
tail,  appear  to.  have  no  bearing,  if  indeed  in  any  view  they  can 
be  brought  to  bear :  the  case  of  Slocaie  v.  Cadogctn  (1657),  cited 
by  Sir  E.  Sugden  (y*),  appears  too  inapplicable ;  it  woidd  seem 
impossible,  where  the  power  requires  a  testamentary  instrument 
to  be  attested,  that  if  a  will  duly  attested  does  not  execute  the 
power,  a  codicil  unattested  can  vary  the  case. 

[812.]  Where  two  persons  are  required  to  ^ncur  in  the  ex-  As  to  ihc  ex«- 
ecution  of  a  power,  they  usually  make  the  appointment  by  one  ^^er  bydiffe-^ 
and  the  same  instrument ;  whether  this  be  strictly  necessary  or  ^^^  initru- 
not,  may  depend  on  circumstances.     What  interval  may  take 
place  between  the  respective  periods  of  their  execution  of  the 
power,  may  not  be  clear  {g) ;  the  appobitment  is  evidently  not 
complete  until  both  have  concurred;  and^it  might,  at  all  events, 
be   difficult,   if  not   impossible,    to   support   the   execution    of 
an  appointment  by  a  surviving  done^  after  the  death  of  his 
companion  (A). 


(f.)  As  to  the  Operation  of  Info^tnal  Inetruments. 
[813.]  With  reference  to  several  of  the  cases  above  noticed. 


(/)  230.  I  410;  see  (736)  (976). 

(y)  See  Uawkim  v.  Kemp^  3  £ast»  I      (A)  See  BusJiell  v.  Bwhell  (624). 
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where  powers  have  been  held  to  be  executed,  we  may  observe, 
with  Sir  J5.  Sugden  (z),  ^^  although  all  thesef  modes  are  effectual, 
^^  yet  they  are  improper  appointments ;  they  do  not  operate  as  a 
^<  feoffment,  covenant  to  stand  seised,  lease  and  release,  or  fine, 
^^  but  as  an  appointment  of  the  tdate,  or  durection  or  declaration 
^'  of  use^*  according  to  the  nature  of  the  power. 


Pleading. 


[814.]  It  would  seem,  too,  that  according  to  the  conunon 
rule  (J),  the  pleading  of  such  instruments  most  correspond  with 
their  actual  operation,  diough  whether,  thb  point  has  always  been 
attended  to  may  not  be  clear  (A). 


Lease  and 
release. 


[815.]  There  may  be  cases  where  the  lease  and  release  would 
have  a  several  and  distinct  operation. 


Livery. 


[816.]  In  the  old  caises,  where  executors  sold  by  a  feoffment 
and  simple  livery,  without  any  deed  or  writing,  probably  tl^ei 
livery  had  not  the  effect  of  a  proper  livery ;  it  may  have  merely 
shewn  the  intent  to  pass  the  estate:  where,  as  in  Ddnid  v. 
Ubley  (135),  cited  by  Sir  E.  Sitffden  (/),  there  is  a  deed  or 
writing  preceding  the  livery,  it  would  seem  that  the  deed  or 
writing  operates  as  the  appointment;  and  this  appears  to  have 
been  the  view  taken  with  reference  to  leases  for  lives  under 
powers  of  leasing  (m). 


As  to  the  (so  [817.]  Sir  E.  Stiff  den' 8  subsequent  observation  (n), — "  there- 

called^  relGftsfifi 

being  cettui  que  "  ^^^^  ^  &  powcr  Under  the  Statute  is,  for  instance,  executed  by 
'^*  ^^  lease  and  release,  upon  which  uses  are  declared,  die  releasee 

*^  will  be  invested  with  the  legal  estate  by  force  of  the  Statute, 


(i)  207. 

(J)  See  1  Williams',  Saundeis', 
Rep.  236^  in  notes  to  Thursby  v. 
Plant, 

(k)  See  Dike  v.  Ricks  (456) ;  Daniel 
V.  UbUy,  Latch.  139;  Kibbet  v.  Lee 
(769);  TiUey  y.  Peirce  (771) ;  Wilkes 
V.  Holmes  (2882) ;  Hurst  v.  Morgan^ 
1  Hovenden's  Supp.  to  Ves.  ju.  21 ; 
Qmmims  v.  Marshally  6  B.  P.  C.  168, 


Syo.  ed. ;  Lang  v.  Rankin^  Sug.  appx. 
4tli  ed.  676 ;  2  Pr.  Ab.  260. 

(/)  207. 

(m)  Rogers^  case,  dt  1  Ventr.  291, 
in  Barl  of  Leicester's  case;  and  in 
S.  C.  nom.  Wigson  v.  Garrett^  in  3 
Keb.  512,  574,  2  Levinz,  149;  see 
Taylor  y.  Horde^  1  Bon.  60 ;  (3199). 

(a)  208 ;  and  see  326. 
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"and  the  real  objects  of  the  deed  will  take  mere  trust  es-  chaimx. 
"  tates"  (o), — must  be  received  with  at  least  some  qualification ;  *'^-  '• 
it  can  apply  only  to  powers  authorizing  a  general  disposition^ 
or  at  least  a  disposition  under  which  the  releasee  could  take. 
Where,  for  instance,  the  power  authorizes  an  appointment  to  Limited  powers, 
children,  and  not  to  a  trustee  for  them  ( 1028),  and  the  releasee 
is  not  a  child,  the  releasee  could  not  take ;  but  it  appears  that 
this  part  of  the  deed  would  be  rejected  as  surplusage,  and  the 
ulterior  uses  for  the  children  take  effect :  in  Tamlinson  v. 
Dighton  (799),  this  constrttction  of  the  release,  it  seems,  pre* 
vailed,  though  possibly,  as  that  was  a  common  law  authority, 
the  intention  might  have  been  effectuated  otherwise  (1400).  In 
cases,  under  the  Statute,  of  general  powers  of  appointment,  or 
powers  authorizing  an  appointment  to  a  trustee,  it  may  be  diffi- 
cult, if  not  impossible  (1698),  to  reject,  as  surplusage,  the  limi- 
tation to  the  releasee. 

[818.]  Sir  E*  Sugden^  in  a  subsequent  part  of  his  work  (p\  Covenants  to 
^r  a  somewhat  similar  passage,  observes : — ^^  it  is,  however, 
^^  appiehended  that  if  the  power  be  executed  by  way  of  cove- 
"  nant  to  stand  seised,  the  use  would  vest  in  the  person  intended 
^^  to  take  beneficially,  and  not  in  the  covenantee.*^  It  seems  quite 
impossible  that  the  use  can  vest  in  the  covencmtee  ;  the  covenant 
is  with  him,  simply  that  the  covenantor  and  his  heirs  will  ttand 
seised  to  the  uses  specified :  the  point  is,  therefore,  whether  there 
IS  an  appointment  by  implication  to  the  covenantor  and  his  heirs ; 
a  Court  would  probably  hold  not.  The  decided  cases  on  cove- 
nants to  stand  seised  (803),  have  been  on  particular  powers,  and, 
it  would  seem,  common  law  powers,  though  there  is,  on  the 
latter  point,  some  difference  in  the  reports. 


(g).  Copyholds* 

[819.]  For  the  due .  execution  of  a  power  relative  to  copy- 
holds, a  surrender  by  the  donee  is  not  necessary  (^),  and  may 

(o)  See  Bull,  note  1  (VII.  1  &  2)  to  i      {p)  326. 
Co.  Litt.  271  *».  I      (y)  See  Seal  y.  Shepherd  (70). 

[819] 
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CHAP.  IX.  not,  in  strictness,  be  proper,  since  the  donee  lias  no  estate ; 
but  supposing  no  formalities  to  be  required,  it  would  probably 
be  held  sufficient  (r). 

[820.]  In  Roe  d.  Buxton  v.  DuM  (79),  a  surrender  was  one  of 
the  methods  pointed  out  by  the  power  for  its  execution  («)• 

[821.]  In  die  common  case  of  sales  by  executors,  an  in- 
strument of  appointment,  in  the  nature  of  a  bargain  and  sale, 
is  usually  resorted  to  (t). 


(h.)    Whether  an  Act  apparent^  Teetamentary  can  in  any  case 

be  viewed  as  an  Act  inter  yiyos. 

[822.]  We  shall  hereafter  (828)  see  that  instruments  in  the 
shape  of  deeds,  or  of  acts  inter  vivosy  have,  in  favour  of  the  inten- 
tion, been  deemed  wills ;  so,  perhaps,  in  some  cases  the  converse 
may  hold,  and  so  called  wills  may  be  deemed  deeds  or  acts  inter 
vivos :  no  case  however  would  appear  to  have  gone  to  this  extent 
Though,  as  observed  by  the  M.  R.  in  ToUet  v.  Toilet  («),  a  will, 
or  an  instrument  in  that  form,  signed,  sealed,  and  delivered,  has 
been  adjudged  to  be  a  will  and  not  a  deed,  yet  that  has  been  in 
iavour  of  the  intention ;  the  question  is,  whether  in  some  cases 
the  reverse  may  not  take  place  in  order  to  effectuate  the  same 
object — the  intention.  As  we  have  seen  (763),  the  will  in  the 
JEarl  of  DarlingtorCs  case  was  not  delivered;  the  accounts  of 
Woodward  v.  Ualsey  (764),  and  of  Tolkt  v.  Toilet  (765),  are  not 
dear  upon  this  point. 

[823.]  In  Rich  v.  Cockell  (u),  which  arose  on  a  trust  of  stodc 
for  the  separate  use  of  a  married  woman,  there  was  an  incidental 
notice  whether  a  (so  called)  will  of  the  woman,  if  not  a  testa- 


(r)  See  Bright  v.  Hubbard  (76). 

{s)  And  see  Sug.  note  to  Gil.  Unes, 
352;  and  BoddingUm  v.  Abemethy 
(75).      ^ 


(t)  Holder  d.   Sulyard  v.  Preston^ 
(76) ;  see  2  Pr.  Ab.  259. 
(u)  Mose.  46. 
{v)  9  Ves.  369. 
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mentaiy  act,  would  operate  as  an  act  inter  vivos  (881),  but  there      chap.  ix. 
was  no  determination  upon  the  point.  sbc.  i. 

(824)  Two  persons  cannot  concur  in  making  a  will,  it  is  a  Jo»i>t  appomi- 
single  act  (756) ;  but  if  a  power  were  given  to  two  without  the 
form  of  the  instrument  of  appointment  being  prescribed,  and  one 
of  them  were  to  proceed  to  execute  the  power  by  a  (so  called) 
will,  which  the  other  should  sign,  perhaps  the  instrument  might, 
for  this  purpose,  be  deemed  an  irrevocable  writing  (w). 


meDt. 


5. — Of  Execution  by  IViU^  and  herein  (829)  Lord  Ormonde's  cg»6 

cmd  Lord  Awdley's  case. 

[825.]  That  a  power  required  to  be  executed  by  will  cannot 
be  executed  by  an  act  inter  vivos^  is  perfectly  clear  (or). 

[826.]  We  find,  indeed,  a  case  of  Newman  v.  Cartony  (y) — on 
a  legacy  given  to  a  feme  covert  for  her  separate  use  for  her  life, 
and  after  her  decease  as  she  should  appoint  by  her  will^  and  in 
default  of  an  appointment,  for  her  executors — ^where  an  order 
was  made  with  her  consent  for  the  payment  of  the  legacy  to  her 
husband,  but  this  case  is  clearly  not  law:  we  shall  elsewhere 
(3152)  see  that  ^feme  covert  cannot  extinguish  such  a  power  in 
personalty. 

[827.]  Though  powers  usually  go  farther,  and  enable  the 
donee  to  appoint  by  ^^  a  codicil"  (920),  this  would  appear  to  be 
unnecessary  (z),  since  a  codicil  is  part  of  a  will;  any  testa- 
mentary paper  seems  to  be  sufficient. 


(w)  But  see  I  S.  &  L.  95,  in  Bmhell 
T.  Bushell. 

(x)  See  Anderson  v.  DawsoHy  15 
Ves.  5.32;  Driver  v.  Thompstm,  4 
Taunt  297;  Reid  v.  Shergold,  10 
Ves.  370;  Doe  v.  Thorley^  10  East, 


437;  and  see  Spring  v.  BiUi  (1057). 

{y,  3  B.  C.  C.  346,  in  note  to  Pyhus 
V.  Smith ;  and  2  Atk.  67,  in  note  to 
Willats  V.  Cay. 

(z)  See  Sloane  v.  Cadogan  (1657); 
Powell  V.  Loxdale,  2  B.  &  A.  291. 

[827] 


"  Codicil. 


)> 


300 


BY   WHAT  INSTRUMENTS   POWERS   MAY   BE   EXECUTED. 


CHAP.  IX. 
sec.  I. 

General  doc- 
trine. 


[828.]  It  is  perfectly  immaterial  what  form  the  instrument 
assumes,  provided  it  can  be  made  out  to  be  testamentary ;  tlius, 
it  is  quite  settled  that  an  instrument  in  the  shi^e  of  a  deed  may 
be  deemed  a  will  (a),  though  many  cases  of  difficulty  may 
arise  {b).  The  point  does  not  apply  particularly  to  powers; 
but  if  a  party  has  a  power  of  disposition  by  will  only,  and  more 
especially  if  the  power  be  recited,  the^e  ctrcimistauioes  might 
afford  arguments  in  fitvour  of  a  testamentary  construction  (c). 

[829.]  Lord  Ormandi^s  case  (rf),  and  Lord  Atodle^s  case  (f), 
cited  by  Sir  E.  Sugden  (f),  appear  to  have  littie  or  no  relation 
to  powers. 


[830.]  In  respect  to  Sir  £.  SugderCs  view  of  tiie  former,  as 
having  created  a  power,  an  observation  has  elsewhere  (57)  been 
made ;  and  it  may  be  fiirtiier  noticed  tiiat  whether  a  power  was 
or  was  not  created  since  the  settior  had  a  resulting  use,  it  seems 
difficult  to  understand  upon  what  ground  the  deed,  viewed  as  a 
deed,  could  be  considered  revocable :  a  settlement  to  the  use  of 
a  man^s  will,  seems  not  in  general  to  have  been  con^dered 
equivalent  to  an  express  provision  that  every  future  declaration 
of  use,  though  by  a  voluntary  deed^.  should  be  revocable ;  or  that 
a  power  of  revocation  should  be  implied  in  every  such  deed, 
even  if  such,  a  provision  would  be  good  (1370).  The  case 
appears  to  have  arisen  on  lands  in  Ireland^  before  the  Irish 
Statute  of  Uses,  and  tiie  judges  before  whom  the  case  was,  were 
divided ;  subaequentiy  Lord  C.  J.  Holt  appears  to  have  been  in 


(a)  Vincr,  "Devise,*'  44,  A.  2;  1 
Jar.  Pow.  Dev.  9,  49,  66 ;  and  see 
Viner  "  Feoffment,"  168,  A.  3,  pi.  1, 
"  Uses,"  248,  F.  a.  pi.  1 ;  Moseley,  46, 
in  ToUet  v.  ToUet ;  and  see  Hougham 
y.  Sandys^  2  Sim.  95. 

(fr)  Anon.  Dyer,  314,  pi.  97;  and 
see  Dyer,  49^ ;  and  3  Ch.  Ca.  85, 99, 
in  Bath  y.  Mountague ;  and  Lord 
Awdley*8  case  (829);  and  Lord  Or- 
mondeU  case  (829). 


(c)  Ih, 

((0  Hob.  348;  see  3  Ch.  Ca.  64, 
100,  in  Bath  r.  Mountague ;  Gilbert, 
74,  112;  and  see  Penne  t.  Peocoeft, 
Ca.Temp.  Tal.  41. 

(e)  Dal.  88,  2  Leon.  159,  4  Leon. 
166,  210,  Dyer,  166,  324^ ;  and  see 
S.  C.  Moo.  515,  516,  in  Lord  Buck- 
hunt's  C9se  I  and  Jenkins,  217. 

(/)  218  and  221. 

[830] 
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&yoiir  of  the  instrument  being  deemed  irrevocable ;  though  in      chap.  ix. 
Shepherd  v.  Spencer  (^),  the  Court  would  seem  to  have  enter*        ^^^'  '• 
tained  an  opinion  that  it  should  have  been  treated  as  a  will. 
In  many  other  cases  the  curcumstances  have  favoured  a  testa- 
mentary construction,  much  more  than  in  Lard  Ormondes. 

[831.]  In  Lord  Awdlet^s  case  it  may  be  thought  that  the 
subsequent  declaration  of  use,  even  viewing  the  instrument  as 
a  deed,  was  sufficient,  as  an  equitable  conveyance;  and  there 
appears,  in  fact,  to  have  been  a  difference  of  opinion  on  the 
point ;  the  case  seems  to  have  proceeded  upon  some  very  refined 
distinctions,  as  if  the  intention  was  not  finally  declared. 

[832.]  Perhaps  there  might  be  a  difficulty  in  construing,  as  a     Sales. 
will,  an  instrument  not  in  a  testamentary  shape,  executed  upon 
a  sale,  or  with  a  view  to  give  another  a  security  (A),  even 
though  all  requisite  formalities  should  be  attended  to. 

[833.]  In  cases  of  this  kind,  actual  wills  are  sometimes  made 
in  &vour  of  purchasers  (i)  or  creditors  (j);  they  are  usually 
accompanied  by  covenants  not  to  revoke  the  wills.  It  was  urged 
in  Reid  v.  Sherffold,  that  equity  would  not  permit  such  a  con<^ 
tract :  the  point  is  discussed  by  Sir  E.  Sugden  (k) ;  he  considers 
that  the  will,  if  not  revoked,  is  good  at  law  and  in  equity ;  and 
that  if  revoked,  though  equity  would  not  decree  a  specific  per- 
formance (709)  of  the  covenant,  still  the  party  would  be  in- 
titled  to  damages.  Under  any  circumstances,  there  is  great  risk 
in  such  a  transaction,  and  more  especially  with  persons  not  sui 
jurisy  who  cannot  regularly  contract,  and  who  may  have  no 
other  property. 


{g)  1  Keb.  821 . 

(A)  See  Reid  t.  Shergold,  10  Ves. 
370;  Doe  t.  Thorleyy  10  East,  437; 
Adnetf  v.  Field,  Amb.  654 ;  Whaley 
T.  Dntmmond,  Sug.  216. 

(i)  See  Parkes  v.  White,  11  Ves. 


209;  Doe  d.  Woodcock  y.  Barthropy 
5  Taunt.  382, 1  Manh.  90. 

{j)  See  Jenney  v.  AndrewSy  6  Mad. 
264. 

(k)  221. 

[833] 
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CHAP.  IX.  [834.]     Sometimes,  under  limited  powers,  there  has  been  an 

^^^'  '•        agreement  of  this  kind  to  make  a  will  in  favour  of  a  particular 


Limited  powers,  object ;  in  such  cascs  there  may  be  still  more  difficulty. 


General  doC' 
trine. 


tive. 


6. — MisceUanemis  Cases  arising  on  Acts  inter  yvro^  and  Witts. 

(a.)  Recitals. 

[835.]  It  appears  clear  that  at  law  as  well  as  in  equity,  a 
recital  or  statement  in  a  deed,  will,  or  other  instrument,  sudi 
deed,  will,  or  other  instrument  complying  with  the  terms  of  the 
power,  may  operate  as  an  appointment,  in  the  like  manner  as  a 
recital  or  statement  might  operate  as  an  original  assurance  (a) ; 
this  point  appears  to  have  no  especial  relation  to  powers :  whether 
a  recital  or  statement  will  so  operate,  or  will  operate  as  an  agree- 
ment, or  will  be  simply  void,  as  proceeding  from  mistake,  &c^ 
must  depend  on  circumstances. 

M^ution^b^re-       t®^-^  ^^^^  ^^  ™^^  ^"  w^^^  Sir  E.  Suffden  (b)  cites  th* 
grular  or  defec-    only  authority  to  which  he  refers  on  the  subject  (c),  it  must  be 

considered  that  he  treats  the  case  of  an  appointment  by  way 
of  recital,  as  one  of  defective  execution :  where  the  terms  of 
the  power  are  not  complied  with,  or  die  words  may  not  be 
sufficient,  as  in  deeds,  &c.,  as  to  real  estate,  for  want  of  words 
of  limitation,  &c.,  and  the  recital  operates  at  all,  this  may  be  the 
case ;  but  there  are  many  cases,  it  is  apprehended,  in  which  it 
is  clear  that  the  recital  or  statement  will  operate  as  a  complete 
and  substantive  apppointment..  We  may  now  notice  the  autho- 
rities on  powers. 

[837.]  In  Paulson  v.  Wellington  (J),  personal  estate  had  been 
vested  by  a  widow  in  trustees,  in  trust  for  her  separate  use  for 
life,  and  then  as  she  should  appoint  by  deed,  attested  by  two 

(a)  1  Jar.  Pow.  Dct.  635,  n;  i      (c)  WiUm  v.  Piggott  (840). 

{h)  360.  '      W  2  P.  Wms.  533. 

[837] 
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witnesses^  and  for  want  of  an  appointment  for  her  children  of  the  chap,  ix, 
first  marriage;  but  so  that  any  future  husband  surviving  her  should  sec.  i. 
have  200/.  —  On  her  second  marriage  she  executed  a  deed» 
attested  according  to  the  power,  and  which  deed  either  recited 
or  referred  to  the  former  settlement ;  the  deed  also  recited  '^  that 
"in  case  she  should  make  no  appointment  of"  certain  shares, 
comprising  the  personal  estate  in  question,  ^*  they  would  belong 
'^  to  her  then  intended  husband ;"  the  deed  too  contained  some 
further  provisions,  reserving,  it  seems,  a  new  power  of  appoint- 
ment, which  was  never  exercised. — Under  these  circumstances, 
it  was  held,  after  a  good  deal  of  hesitation,  that  this  recital 
operated  as  an  appointment  to  the  husband.  The  case  was  a 
particular  one;  there  were,  it  seems,  provisions  favouring  the 
idea  that  the  children  were  not  to  have  the  personal  estate :  the 
husband  survived,  so  that  it  was  unnecessary  to  determine 
whether  he  would  have  taken  had  he  died  first 

[838.]  In  Maddison  v.  Andrew  (e),  it  seems  to  have  been  con- 
sidered that  the  recital  in  a  will  of  an  incomplete  appointment, 
'would  perfect  it;  it  appears,  however,  that  the  question  did  not 
arise,  and  the  report  is  not  on  this  point  very  full. 

[8S9.]  In  Smith  v.  Maitland{f)i  the  following  clause  occurred 
in  the  will  of  a  feme  covert : — "  It  is  to  be  understood  by  my 
*'  legatees,  that  the  money  bequeathed  as  before  mentioned,  is 
'^  in  the  three  per  cent  consols^  the  interest  of  which  Mr.  Deneuf^ 
[her  husband]  ^^  is  to  enjoy,  agreeably  to  articles  of  separation 
'^between  him  and  me,  till  his  death;"  there  followed  a  direc-. 
tion,  that  after  his  death  the  stock  should  be  sold  for  the  lega-. 
tees,  &C. :  the  fact  was,  that  under  their  marriage  settlement  the. 
Husband  had  been  intitled  to  a  life  interest ;  but  by  the  articles 
of  separation  he  had  relinquished  it  It  had  been  decided  in 
a  prior  suit,  that  the  husband  was  not  intitled  to  a  life  interest; 
and  in  the  above  suit  it  was  held  that  the  period  for  the  pay-. 


W  1  Ves.  sen.  67.  (/)  1  Ves.  ju.  362. 
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CHAP.  IX.      ment  of  the  legaicies  was  not  thereby  aooelerated;  it  appears 
^^^'  '*        to  have  been  considered  that   the  disposition  proceeded  on  a 
mistake. 

[840.]  In  Wilson  v.  Piffffott  (^),  a  sum  of  40002.  stood  settled 
on  a  father  for  life,  and  afterwards  on  the  younger  children  of 
his  mahriagey  as  he  should  by  deed  or  will  appoint,  and  in  de- 
fault of  an  appointment,  on  the  younger  diildren  equally ;  there 
being  four  younger  children,  the  marriage  settlement  of  one 
of  them,  a  daughter,  recited  that  ^^  she  was  intitled  to  1000/., 
**  part  of  the  sum  of  4000/.  payable  at  the  death  of  the  father," 
and  to  another  simi  ^^  both  which  would  belong  to  her  intended 
^^  husband,"  but  there  was  no  further  appointment:  the  husband 
was  held  to  be  intitled*  The  M.  R.  appears  to  have  treated  the 
case  as  one  of  defective  appointment,  though  there  is  nothing  to 
shew  that  the  marriage  setdement  was  not  executed  as  required 
by  the  power ;  Sir  E.  Sugden^  as  before  (836)  noticed,  takes  too 
the  same  view :  but  there  is  reason  to  think  that  the  Settlement 
may  have  operated  as  a  substantive  appointment,  at  least  if  the 
daughter's  interest  in  default  of  an  appointment,  is  not  to  be 
considered  as  having  been  rather  referred  to.  Had  the  recital 
been  contained  ^^  in  a  deed  appointing  part  of  the  estate"  to 
ojwtfier  object  (A),  and  not  in  a  deed  relating  to  the  marriage 
of  the  particular  child,  there  might,  it  seems,  have  been  greater 
difficulty. 

[841.]  In  Doe  d.  Wright  \.  Jesson  (1021),  where  ad  alleged 
object  of  a  power  of  appointment  was  said  to  be  described  in 
a  deed  as  '^  appointee  in  tail  general  of"  Us  &ther,  the  donee, 
who  was  a  party  to  the  deed, — a  discussion  arose  as  to  the 
effect  of  this  description,  whether  it  could  operate  as  an  ap- 
pmntment;  it  was  unnecessary,  however,  to  decide  the  point, 
which,  indeed,  was  not  properly  before  the  Court  Without 
reference  to  other  circumstances,  the  want  of  words  of  limita- 


(p)  2  Ve9.  ju.  351 ;  see  Farmer  y.Martiny  2  Sim.  608.  (A)  Sag.  360. 

[841] 
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into  would,  of  course,  prevent  the  statement  standing  alone,  dnd      chap.  ix. 
by  itself  creating  an  estate  tail,  at  least  at  law.  ^^^-  '• 


[842.1  And  here  we  may  notice  a  point  in  Pritchardy.  Quin"  ^^^  recitals  of 

•^  "^  ^  powers. 

chant  (230) :  there,  subject  to  a  joint  general  power  in  a  husband 
and  wife,  and  their  life  interests,  the  estate  was  intended  to  be 
settled  on  the  children;  but  by  mistake  there  was  inserted  a 
mere  power  to  appoint  to  the  children;  and  it  was  held  tliat 
the  recital  of  the  actual  limitations  above  mentioned  (the  recital 
being  contained  in  a  mortgage  under  the  power,  and  which,  it 
seems,  reserved  the  equity  of  redemption  to  the  husband)  did 
not  operate  as  a  confirmation  of  the  erroneous  limitations,  or 
vary  the  intended  limitations  beyond  the  mortgage;  and  ac- 
cordingly the  original  mistake  was  rectified. 

[843.]  Perhaps  there  may  be  cases  where  an  erroneous 
recital  (t)  of  a  party's  power  in  an  instrument  of  appointment 
may  be  considered  not  simply  in  the  light  of  a  mistake,  but  as 
shewing  in  what  events  he  means  the  power  to  be  exercised. 


(b.)  As  to  the  revoking  of  Old  Usee  and  the  Limitation  of 
New  Uses  by  one  and  the  same  Instrument, 

[844.]  In  Fitzwilliam's  case  {j)  a  question  was  raised,  whether 
under  a  power  of  revocation  and  new  appointment  the  old  uses 
could  be  revoked  and  the  new  uses  appointed  by  the  same 
instrument,  and  it  was  clearly  held  that  they  could;  indeed,  as 

(0    See    Stackhoute    v.    Barnston  \      (J)  6  Rep.  32%  Moo.  681.* 
(1421) ;  Moiletf  v.  Mosley  (1431).  | 

*  As  Moore  reports  the  case  he  mentions  two  other  points,  upon  which,  how 
ever,  there  can  be  no  doubt. 
VOL.  I.  X  [844] 
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Priority. 


noticed,  tlie  language  of  the  particular  powers  rather  referred  to 
an  execution  by  the  same  instrument  Sometimes  the  new  uses 
are  expressly  directed  or  authorized  to  be  limited  ''  by  the  same 
"instrument"  (A),  whatever  may  be  the  effect  of  the  words. 
Certainly  there  are  cases  where,  if  the  acts  must  not  be  by  the 
same  instrument,  they  must  be  contemporaneous  (2469).  As 
observed  by  Sir  E,  Sugden  (Z),  modern  powers  (wi)  in  general 
provide  expressly,  that  the  appointment  may  be  "  by  the  same 
"  or  any  other  deed,"  &c. ;  perhaps  the  words  are  introduced,  at 
least  in  some  cases,  as  much  for  the  purpose  of  shewing  that  the 
acts  may  be  distinct,  as  of  manifesting  an  intention  that  the  acts 
may  be  comprized  in  the  same  instrument.  The  arguments  in 
FitzmUiam*8  case  ^'  as  to  the  three  concurring  instants  of 
"time,"  &c.,  are  of  a  very  technical  nature,  and  almost  unin- 
telligible (n).  In  such  a  case  as  that,  there  seemis  no  more 
difficulty  than  in  the  case  of  a  common  shifting  use,  where  the 
old  use  ceases  and  tlie  new  use  comes  into  existence  at  one  and 
the  same  moment;  there  seems  no  interval;  it  is  the  ordinary 
case  of  all  appointments  under  simple  powers  of  appointment : 
nor  does  it  appear  necessary  to  g^ve  one  part  of  the  deed  any 
particular  "  priority "  over  another.  The  case  of.  "  the  lease 
" and  release  in  the  same  deed"  referred  to  by  Sir  JB.  Sugden (o), 
may  be  thought  much  stronger  and  more  applicable  to  a  case, 
where  the  pew  uses  are  to  be  raised  by  a  further  substantive  con- 
veyance; as  for  example,  Scrope^s  case  (/?),  where  a  second 
covenant  to  stand  seised,  operated  so  as  to  revoke  the  uses  of  a 
first  covenant  to  stand  seised,  and  also  to  create  new  uses  (q).  If 
entry  or  claim  were  necessary  to  perfect  the  revocation  (r),  the 
cases  might  be  subject  to  a  somewhat  different  view. 


{k)  See  Diggers  case  (808). 

(0  205. 

(m)-  ^eeiS'cfope'icftse,  10  Rep.  14a»>. 

(n)  See  Viner,  "Fractions,"  499, 
and  "  Instant/'  447,  on  the  general 
doctrine. 

(o)  206;   see  Barker  ▼.  Keate,  I 


Freem.  251. 

(p)  JO  Hep.  143«». 

(7) -See  Digge't  case  (80&);  Co. 
Lilt  237»;  Anon,  1  Strange,  584; 
and  (1009). 

(r)  See  Digge's  case  (808) ;  (1473). 


[844] 
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SECTION  II. 


AS   TO   THE    CEREMONIES    ACCOMPANYING   APPOINTMENTS. 


[845.]  We  have  already  (754)  considered  the  instruments  by 
which  powers  may  be  executed;  it  remains  to  treat  of  the  cere- 
monies accompanying  those  instruments.  We  may  discuss  the 
subject  under  several  divisions. 

1. — As  to  Parol  Appointments  and  the  effect  of  the  Statute 
of  Frauds  {94^).    , 

2. — As  to  the  Ceremonies  required  beiiig  observed  (854); 

3.—  Whether  particular  Ceremonies  apply  to  two  Branches  of 
a  Sentence  (859),  as  Ross  r.  Ewer  (862),  ^c,  includ- 
ing  Fitzgerald  w.  Lord  Fauconberg  (871.) 

4. — General  Observations  on  Deedsj  ^c.  (878). 

5. — General  Observations  on  Wills,  including  the  question  as 
to  the  Necessity  of  a  Compliance  wtth  the  Statute  of 
Frauds    876). 

* 

(a.)  As  to  Freehold  Estates  (876). 
(b.)  As  to  Copyhold  Estates  (889). 
(c.)  As  to  Personal  Estate  (891). 

6.— Signature  (896). 

7. — Sealing  and  Delivery  (905). 

6.— Witnesses  (915). 

9. — Attestation  (926),  including  the  question  (942)  what  is  a 
Publication  of  a  Will. 

X  2  [845] 
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CHAP.  IX.  10. — Inrolment  (968). 

8EC.  II. 


11. — Miscellaneous  Cases  (972),  including  the  question  (975) 
at  what  period  the  Ceremonies  must  be  perfected. 

12.— Tenders  (981). 


1. — As  to  Parol  Appointments  and  the  effect  of  the  Statute 

of  Frauds. 

[846.]  We  have  seen  that  in  the  absence  of  any  particular 
requisition  expressed  or  implied,  a  power  may  be  executed  by  an 
act  inter  vivos^  or  by  a  testamentary  instrument;  and  further, 
that  acts  inter  vivos,  even  as  to  freehold  estates,  whether  in  pos- 
session, remainder,  or  reversion,  require  neither  livery,  deed,  nor 
other  forms,  adapted  for  the  passing  of  estates  or  interests. 

[847.]  It  appears  to  follow,  therefore,  that  parol  (a)  dispo- 
sitions are  allowed  unless  so  fisur  as  the  Statute  of  Frands  (i),  or 
any  other  Act,  has  made  a  difference ;  as  to  the  Statute  of  Frauds 
it  would  seem  never  to  have  been  much  discussed  (c)  how  fer 
its  provisions  apply  to  appointments  under  powers,  except  indeed 
as  to  testamentary  appointments  of  freehold  estates,  which  we 
shall  afterwards  (876)  notice. 

[848.]  In  a  variety  of  cases  agreements  for  leases  under 
powers  appear  to  have  been  considered  within  the  Statute  {d) ; 
and  it  might  be  inferred  from  the  general  expressions  in  the 
books,  with  reference  to  the  execution  of  powers  over  freehold 
estates,  that,  in  order  to  the  due  execution  of  such  powers,  at 


(a)  See  Read  and  Noshes  case,   I 
Leon.  148. 

(6)  29  C.  2,  c.  3. 

(c;  See  9  Mod.  19,   and  Francises 


Maxims,  appx.    19,  in    CoverUry  r. 
Coventry;  see  (914)  (2886). 

{d)  Shannon  y.  Bradttreet^  1  S.  &  L. 
52 ;  Blore  ▼.  Sutton,  3  Mer.  237. 
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least  a  writiiig,  and  that  signed,  is  necessary  (e).     As  to  per-      chap.  ix. 
sonal  estate,  even  as  to  interests  in  it,  the  Statute  in  many  cases        ^^^'  "* 
does  not  apply. 

[849.]  In  Rich  v.  CockeU  (f)y  where  stock  was  vested  in 
trustees,  at  the  disposal  of  a  feme  covert^  it  was  argued  that  a 
parol  appointment  would  not  be  sufficient;  it  seems  difficult, 
however,  to  acquiesce  in  this  view. 

[850.]  It  appears  clear  that  a  parol  appointment  would  be 
sufficient  in  the  case  of  a  legacy,  or  gift  of  that  nature,  to 
children  or  others,  to  be  paid  or  disposed  of  as  another  shall 
direct  (y). 

[851.]  In  Irwin  v.  Farrer  (A),  where  personalty  was  given  to 
a  woman  for  life,  and  then  as  she  '^  by  will  ot  otherwise  "  should 
appoint,  it  was  held  that  a  bill  in  Chancery  was  a  sufficient 
appointment:  where,  however,  formalities  are  required  to  an 
exercise  of  the  power,  it  seems  they  must  be  observed,  not- 
withstanding a  biU  (i). 

[852.]  As  noticed  by  Sir  E.  Sugden  (j)^  if  a  writing  is 
required,  a  disposition  by  parol  will  be  invalid,  although  the 
property  might,  by  law,  be  so  disposed  of ;  the  cited  case  (k) 
might,  however,  give  rise  to  many  observations. 

[853.]  Without  entering  further  into  the  subject  of  parol 
dispositions,  we  may  observe,  that  formal  powers  usually  provide 
in  express  terms  how  instruments  shall  be  executed  and  attested; 
and  sometimes  further  ceremonies  are  required. 


(e)  See  Hawking  v.  Kempy  3  East, 
410;  Sug.  120,  207,  208;  and  see 
Thruxton  v.  AtL  Gm.  1  Vcm.  340. 

{/)  9  Ves.  369. 

(y)  See  Maddison  v.  Andrew,  1  Ves. 
sen.  67;  Bennett  v ,  Honeytooody  Amb. 
708;  Fartescue  y.  Gregor,  6  Ves. 
553;  Longmore    v.    Bromn,    7    Ves. 


124 ;  White  v.  St.  Barbe,  1  V.  &  B. 
399. 

(A)  19  Ves.  86. 

(t)  See  Frederick  v.  Hartwell,  1 
Cox,  193. 

(J)  211 ;  and  see  Powell,  89. 

(k)  Thruxton  v.  Att.  Gen,  I  Vera. 
340. 

[853] 
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2. — As  to  the  Ceremonies  required  being  observeiL 

[854.]  The  subject  of  ceremonies  was  very  fiilly  discussed  in 
the  important  case  of  Batii  v.  Mountague  (918),  and  in  the  case 
of  Hawkins  v.  Kemp  (/) ;  their  object  is  to  prevent  a  party  being 
surprised  into  an  act  {m), 

[855.1  That  in  general  all  ceremonies  must  be  substantially 
complied  with,  and  that,  in  a  Court  of  law  at  least,  there  can  be 
no  substitute  for  them,  appears  very  clear  (n). 

[856.]  It  is  also  well  settled  that  the  same  rule  holds  in 
equity,  except  in  particular  cases,  which  we  shall  hereafter  (2817) 
consider. 

[857.]  It  was  much  pressed  in  Bath  v.  Maiadague^  that  as 
ceremonies  were  mere  forms  to  prevent  surprize,  if  the  act  were 
a  deliberate  one  equity  shoidd  relieve  in  all  cases;  but  this  was 
not  admitted :  that  case  arose  on  a  power  of  revocation  reserved 
to  the  settlor,  and  it  was  held,  that  in  this  respect  it  was  like  a 
condition  (14),  and  that  the  terms  of  it  must  be  observed. 

[858.]  The  positions  in  <SayZ?  v.  Freeland  (931 ),  that  equity 
will  help  in  little  circumstances,  at  least  in  the  case  of  a  power 
reserved  to  the  former  owner,  if  those  positions  are  correctly 
reported  and  were  meant  to  refer  to  all  cases,  are  clearly  not 
law  (o).  That  case  was  not,  according  to  the  reports  in  general, 
one  of  a  defective  execution ;  had  it  been  so,  it  would  be  difficult 
to  collect  with  certainty  the  claimants  for  whom  relief 
granted. 


(0  3  East,  410. 

(m)  See  Baih  v.  Mountague^suj).; 
Piggot  V.  Penrice  (3021);  Boss  v. 
JFttw  (862). 

(»)  PerroCs  case  (1612);   Scrope't 


case,  10  Rep.  143'»;  Kihhci  y,  Lee, 
Hob.  312;  Bath  y.  3fountagtie^  sup.; 
Hawkins  v.  Kemp,  sup. 

(o)  See  particularly  Fitzg.  220,  in 
Fitzgerald  v.  Fauconberg. 

[858] 


CJBREMONIES    ACCOMPANYING  APPOINTMENTS.  311 


CHAP.  IX. 
SEC.  II. 


3.   Whether  particular  Ceremonies   apply  to  two  branches  of 
a  Sentence,  as  in  Ross  v.  Ewer  (862)  ^c,  including 
Fitzgerald  v.  Lord  Fauconberg  (871.) 

[859.]  The  first  point  to  be  determined  in  any  particular 
case,  is  what  ceremonies  the  power  imposes.  Ordinarily,  no 
difiBculty  arises ;  but  a  variety  of  cases  have  occurred  on  powers 
consisting  of  two  branches,  relating  to  an  execution  by  different 
instruments,  where  it  has  been  uncertain  whether  the  ceremonies 
have  related  to  each  branch:  powers,  as  commonly  framed, 
leave  no  doubt  on  this  point,  the  respective  ceremonies  intended 
to  apply  to  each  class  of  instruments  being  severally  mentioned. 
We  may  first  discuss  the  authorities  above  referred  to,  and  then 
treat  of  the  general  subject  under  its  natural  divisions. 

[860.]  It  is  impossible  to  lay  down  any  general  rule  on  the 
point;  it  is  a  mere  question  of  construction,  and  every  case  of 
doubt  must  very  much  depend  on  its  own  circumstances,  as  the 
nature  of  the  property  and  of  the  instrument,  and  the  usage  in 
like  cases,  &c  Sir  E.  SugderCs  rule  (jd), — "  but  where  only  one  Sir  E.  Sugdens 
"  power  is  given,  and  it  is  authorized  to  be  executed  by  different 
"  instruments,  although  the  ceremonies  required  to  the  execution 
'^  are  not  stated  after  each  instrument,  yet  they  will  relate  to 
"  both" — cannot  be  considered  acciuute. 

[861.]  The  first  case  cited  by  Sir  E.  Sugden  in  support  of  his  His  authorities. 
position,  is  Dormer  v.  Thurland  (q) ;  it  seems  difficult,  however, 
to  consider  that  case  as  involving  a  power,  to  be  executed  by 
"  different  instruments ;"  though  in  order  that  words  introduced, 
b  all  probability,  without  any  particular  meaning,  might  not 
defeat  the  intention.  Lord  King  and  afterwards  Lord  Mojis^ 
field  (r)  seem  to  have  been  disposed  to  take  that  view.  The 
case  was  this : — a  wife^s  real  estate  was  settled  after  marriage  on 


ip)  226.  I      (r)  I  Cowper,  267,  in  Earl  of  Dar 

[q)  2  P.  Wins.  506.  I  lin^ton  y.  Pulteney, 

[861] 
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CHAP.  IX.      the  husband  and  wife  successively  for  life,  then  on  their  issue, 

SEC.  II.        and  with  the  ultimate  limitation  to  them  and  their  heirs;  with  a 

power  to  the  husband  if  he  died  first,  and  there  was  no  issue  (which 

was  the  case,)  " by  his  last  trffl^  or  any  writing  purporting  to  be 

^^  his  last  will,  under  his  hand  and  seaU  attested  by  three  or  more 

^^  credible  witnesses,"  to  charge  the  estate  with  a  sum  of  money ; 
a  like  power  being  reserved  to  the  wife  in  the  event  of  her  dying 
first. — The  husband  made  a  charge  by  will  executed  and  attested, 
according  to  the  Statute  of  Frauds,  but  not  under  seal ;  and  on  a 
case  sent  to  law  by  Lord  King^  after  an  expression  of  the  incli- 
nation of  his  own  opinion  in  favour  of  the  appointment,  it  was 
held  that  the  want  of  a  seal  was  fatal.  Lord  King  and  Lord 
Mansfield  *  seem  to  have  been  disposed  to  divide  the  clause, 
so  as  to  hold  that  the  power  might  be  executed  either  by  a  will 
hs^ving  the  formalities  of  the  Statute  of  Frauds,  and  those  only, 
or  by  a  writing  in  the  nature  of  a  will,  having,  as  it  seems,  the 
formalities  of  the  power,  and  those  only,  without  regard  to  the 
the  Statute  (878)  (907);  but  this,  as  observed  by  Mr.  PoweU  (*), 
would  seem  ^^  a  forced  construction."  It  would  appear,  that  an 
attestation  in  the  testator's  presence,  though  required  by  the 
Statute  of  Frauds,  was  not  necessary ;  this  argument  was  urged 
as  a  reason  for  a  division  of  the  clause. 

[862.]  The  case  was  followed  in  Ross  v.  Ewer  (/),  where 
certain  personal  estate  belonging  to  an  intended  wife^  was  vested 
in  trustees  (after  a  limitation  to  the  intended  husband  for  their 
joint  lives,  and  another  trust  which  iailed)  in  trust  if,  as  it  hap- 
pened, the  husband  survived,  for  such  persons,  &c.,  as  the  wife 
"  should  in  and  by  her  last  will  and  testament  in  writing,  or 
"  other  writing,  under  her  hand  and  seal,  to  be  attested  by 
"  two  or  more  credible  witnesses,  notwithstanding  her  intended 
"  coverture,"  direct,  &c. ;  and  for  want  of  such  direction,  &c., 

(«)  141.  I      {t)  3Atk.  156. 

*  Lord  Mansfield,  it  is  presumed,  took  this  view;  ho\«cvcr,  Mr.  Pom*//,  152, 
and  Sir  E.  Sugdeti,  226,  would  seem  rather  to  consider  that  Lord  Mwufidd 
thought  that  the  seal,  though  literally  required,  might  he  dispensed  with, 

[802] 


CEREMONIES   ACCOMPANYING   APPOINTMENTS.  313 

for  the  "  executors  or  administrators"  of  the  wife.  Lord  Hard-  chap.  ix. 
vncke  held  that  according  to  the  evident  intention,  as  well  as  the  ^^^'  "• 
grammatical  construction,  all  the  formalities  applied  to  a  will, 
although  a  mere  will  of  personal  estate  did  not  require  them ; 
that  the  formaUties  were  usual,  and  intended  to  prevent  surprize. 
He  seems  to  have  considered  Dormer  v.  TTiurland  a  stronger  case ; 
but  this  perhaps  is  questionable,  since,  without  reference  to  any 
other  ground,  it  is  clear  that  in  Ross  v.  Ewer  the  power  might 
have  been  executed  by  two  distinct  classes  of  instruments, 
namely,  a  testamentary  instrument,  and  an  act  inter  vivos:  on 
the  other  hand  it  may  be  urged,  that  an  act  inter  vivos  did  not 
require  these  formalities  any  more  than  a  will,  and  that  there- 
fore the  grammatical  construction,  aided  by  the  general  usage 
in  such  cases,  should  prevail. 

[863.]  The  next  and  only  case  cited  by  Sir  E.  Sugden  in  the 
Jirst  (w)  and  second  (v)  editions  of  his  work,  is  Doe  d.  Harman  v. 
Morgan  (tr) ;  it  arose  on  a  surrender  of  copyholds  to  the  use  of 
the  surrenderor  for  life,  and  then  to  the  use  of  such  per- 
sons, &c.,  as  he  should  (according  to  the  report)  by  '^  deed, 
^^  or  will  signed  in  the  presence  of  three  witnesses,"  direct,  and 
in  default  of  such  direction  to  his  heirs  and  assigns ;  and  Lord 
Kenyan  threw  out  an  opinion  that  the  ceremonies  referred  to 
the  will  only.  Lord  Kenyotis  reasons  do  not  appear,  but  as 
Sir  E.  Sugden  suggested  in  his  first  edition,  they  may  have 
been  chiefly, — that  "  the  solemnity  of  three  witnesses  is  not 
"  often  imposed  on  an  execution  by  deed," — and  that  the  will 
being  the  instrument  last  referred  to,  the  words  ^^  were  satisfied 
**  by  referring  to  the  will  which  immediately  preceded  them:" 
at  this  day  certainly  it  is  not  usual  to  require  that  deeds  should 
be  attested  by  three  witnesses,  but  formerly  tlie  practice  was  not 
uncommon,  as  appears  by  various  cases.  As  observed  by  Sir 
E.  Sugden^  "  the  distinction"  could  not  well  be  relied  on  in 
practice. 


(w)    190.  I        (w)  7  T.  R.  103 

(r)  219.  I 

[863] 
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[864.]  Sir  E.  Suffden,  in  his  third  edition  (a),  has  cited  a  case 
not  reported  (i),  where  a  freehold  estate  was  limited  to  such 
uses  as  a  party  ^^  by  any  deed  or  deeds,  writing  or  writings  to 
^^  be  by  him  duly  signed,  sealed,  and  executed,  or,  by  his  last 
^^  will  and  testament  in  writing,  to  be  by  him  signed,  sealed, 
^^  published,  and  declared,  in  the  presence  of  three  or  more 
^^  credible  witnesses,"  should  s^point,  and  in  de&ult  of  an 
appointment  to  him  in  fee;  and  where  the  words  ^*  in  the 
"  presence,"  &c,  were  held  to  be  confined  to  the  will.  Sir 
E,  Sugden  repeats,  with  reference  to  this  case,  the  befcH'e  sug- 
gested distinction;  in  addition  it  may  be  observed  that  the 
introduction  of  the  word  ^^  duly,"  in  the  first  clause,  and  the 
severance  of  the  two  clauses  by  the  repetition  of  the  preposition 
"  by,"  may  have  had  weight :  indeed,  in  the  principal  case^  it 
seems  there  could  really  be  little  doubt  on  the  point. 


Other  authori- 
ties. 


[865.]  There  are  two  other  cases  which  seem,  in  some  de- 
gree, to  have  involved  the  question, — Wade  v.  Paget  (c)^  before 
Lord  Thurlow ;  and  Doe  d.  Collins  v.  Weller  (rf),  before  Lord 
Kenyon. 


[866.]  In  the  former,  ?l  freehold  estate,  after  other  limitations, 
was  settled  on  such  children  of  a  party  as  he  should,  ^^  by  any 
"  deed  or  deeds,  will  in  writing,  or  other  writing  or  writings, 
"  duly  signed  and  executed,  in  the  presence  of  three  or  more 
"credible  witnesses,"  direct,  &c.;  and  it  was  considered,  that 
the  latter  words  extended  to  all  the  instruments. 

[867.]  Doe  v.  WeUer  was  very  similar  to  Doe  v.  Morgan^ 
except  that  in  Doe  v.  JVeller  the  estate  was  freehold,  and  the 
power  was  to  be  executed  by  a  feme  covert:  the  estate  stood 
settled  on  a  wife  for  life,  with  remainder  to  such  uses  as  she 
(according  to  the  report)  should,  "  by  deed  or  will,  executed  in 
"  the  presence  of  three  witnesses,"  appoint,  and  in  default  of 


{a)  227;  and  see  133,  339. 
(b)  Moreton  v.  Lees. 


(c)  1  B,  C.  C.  364. 
(rf)  7  T.  R.  478. 
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an  appointment  to  herself  in  fee.     Here,  as  in  Doe  v.  Morgan,      chap.  ix. 
it  was  unnecessary  to  decide  the  point ;  in  this  instance,  however,        ^^^'  "' 
Lord  Kenyon  appears  to  have  considered,  that  the  formalities 
extended  to  the  deed  as  well  as  to  the  will. 

[868.]  There  was  too  a  prior  case, — Sargeson  v.  Sealey  («), 
the  reports  of  which,  however,  are  far  from  clear :  there,  accord- 
ing to  Atkinses  report,  the  power — ^vested  in  a  feme  covert  to 
charge  an  estate — was  to  be  executed  "  by  deed,  or  will,  exe- 
"  cuted  in  the  presence  of  three  witnesses," — and,  according  to 
the  Modem  reports,  "  by  any  deed,  or  writing,  signed  in  the 
'^  presence  of  three  witnesses ;"  it  was  considered  that  three 
witnesses  were  necessary  to  a  deed. 

[869.]  We  may  also  notice  Ellis  v.  Smith  {f),  on  the  6th 
section  of  the  Statute  of  Frauds;  the  section  referred  to  de- 
clares, that  devises  shall  remain  in  force  until  burnt,  &c.,  or, 
"  unless  the  same  be  altered  by  some  other  will  or  codicil  in 
"  writing,  or  other  writing  of  the  devisor  signed  in  the  presence 
*'  of  three  or  four  witnesses,  declaring  the  same ;"  and  in  the 
above  case  it  was  held,  that  a  proper  will  or  devise,  duly  exe- 
cuted and  attested,  according  to  the  5th  section,  although  not 
actually  ^^  signed  in  the  presence "  of  the  witnesses,  was  a 
sufficient  revocation  :  the  latter  words  were  considered  to  require 
a  positive  signature  in  the  presence  of  the  witnesses  (922).  One 
ground,  and  it  seems  a  very  satisfactory  one,  for  the  decision 
was,  that  it  would  be  extraordinary  that  a  proper  will  should  not 
revoke  another.  It  has  been  often  remarked,  that  the  differences 
of  expression  in  the  above  clauses  of  the  Statute  of  Frauds, 
proceeded  probably  from  inattention,  rather  than  from  any 
design  to  vary  the  requisites  of  devising  and  revoking  wills  [g). 
A  like  construction  might  prevail  as  to  the  second  section  of  the 
Statute,  with  reference  to  assignments,  &c.,  of  leases,  &c.,  being 


(0  2  Atk.  414,  9,  Mod.  390 ;  and       v.  Pullen  (402);  and  see  Fitzgerald  v. 


see  Jonet  v.  Dale^  Sug.  238 ;  CoUm 
V.  Layer  (1734);  Sclater  v.  Travel 
(400);  Doe  v.  Jcsson  (1021);  Dalby 


Fauconherg  (871) ;  see  (790)  (934). 
(/)  1  Ves.ju.  11,  1  Dick  225. 
(g)  1  Jar.  Pow.  Dev.  .590,  n. 
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invalid,  unless  **  by  deed,  or  note  in  writing  signed,"  &c, ;  and 
no  doubt  like  questions  have  arisen  in  a  variety  of  other  cases. 

[870.]  It  would  seem  impossible  in  such  a  case  as  that  put  by 
Sir  E.  Suffden  (A),  referring  to  Sprange  v.  Barnard^ — of  a  power 
"  by  any  writing  under  her  hand  and  seal,  attested,"  &c.,  '*  or 
"  by  her  will  in  writing,  or  any  writing  purporting  to  be  her 
^'  will" — to  hold  that  the  formalities  of  the  first  branch  could  be 
applied  to  the  second  branch.  (920). 


Preamble. 


4( 


Ci 


C4 


Fitxgeraidv,  [871.]  We  may,  lastly,  notice  Fitzgerald  v.  Lord  Fauant- 

Lord  Faucon* 

berg,  berg  {i) ;  the  case  arose  on  a  very  confused  clause,  which  was 

considered  to  create  distinct  powers : — A  man,  seised  in  fee,  by 
a  release  grounded  on  a  lease  for  a  year,  as  well  for  settling  the 
premises  in  his  name,  &c.,  to  the  several  uses,  &c.,  thereinafter 
limited, — "  with  liberty,  nevertheless,  to  and  for  him  [the  settlor] 
freely  and  clearly  at  his  will  and  pleasure  to  dispose  of,  change, 
or  alienate  "  the  premises,  ^^  for  any  estate  or  estates  whatso- 
ever, as  he  should  think  fit,  and  to  revoke,  recall,  and  make 
"  void "  aU  and  every  the  uses,  &c., — as  also  for  a  nominal 
consideration,  &c., — conveyed  the  premises,  &c.,  to  the  use  of 
himself  for  life,  then  to  the  use  of  trustees  for  a  term  of  years, 
then  to  the  use  of  himself  in  tail,  and  then  in  favour  of  different 
Leasing  power,    branches  of  his  relations,  in  succession. — The  settlor  reserved  a 

power  ^'  by  any  deed  or  writing  under  his  hand  and  seal,  to  be 
^^  signed  and  duly  sealed  and  delivered  in  the  presence  of  two  or 
^'  more  witnesses,"  to  demise  the  premises  for  any  terms,  for  so 
much  rent,  and  under  such  covenants,  &c.,  as  he  should  think 
fit. — There  followed  another  proviso,  that  it  should  be  lawful  for 
the  settlor,  ^^  at  any  time  or  times  during  his  natural  life,  at  his  will 
"  and  pleasure,  to  grant,  sell,  or  demise  "  the  premises ;  "  or  by 
"  any  deed  or  writing  wider  his  hand  aud  seal,  or  by  his  last  will 
"  and  testament  in  writing^  signed,  sealed,  delivered,  and  published 
"  in  the  presence  of  three  or  more  credible  witnesses,  to  revoke, 
repeal,  and  make  void"  all  the  uses,  &c.,  ^^and  to  declare  and 


Main  proviso. 


(A)  235,  note. 


(i)  Fitzg.  207,  6  B.  P.  C.  295,  8vo.      (1515)  (371). 


ed. ;    sec    Cholmondelei/    v.    ClinUm 
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^*  limit  the  same,  or  such  other  new  uses,"  as  he  should  think  fit,      chap.  ix. 

and    then  the  uses   should    cease,  &c. ;   **  and    that    the  said        ^^^' "' 

'^  [settlor]  shall  and  may  dispose  of  the  same  premises,  and  every 

'^  part  and  parcel  thereof  to  such  other  person  and  persons  use 

*^  and  uses  as  he  shall  think   fit." — One  of  the  trusts  of   the 

term,  too,  was  to  raise  all  such  sums  as  the  settlor  should  owe 

at  his   decease,  and   such   sums  as  he,   "by  his  last  will,  or  Power  under 

-.,  .,  tii.iiti     ^'*®  trusts  of  a 

"  any  other  deed  or  writmg  executed  under  his  hand  and  seal,  term. 


(4 


**  in  the  presence  of  two  or  more  witnesses,"  should  appoint  to 

be  paid. — By  a  subsequent  conveyance  by  lease  and  release,  the  Second  convey. 

Ence. 

latter  attested  by  two  witnesses  only,  the  settlor,  without  any 
reference  to  his  power,  conveyed  the  estate  to  trustees  upon 
trust  by  the  rents,  mortgage,  sale,  &c.,  to  pay  certain  debts  men- 
tioned in  a  schedule,  and  after  payment  thereof,  "  that  they 
**  should  pay  the  overplus,  if  any,  and  re-convey  such  part  of 
the  premises  as  should  remain  unsold  to  the  said  (settlor,)  or 
to  such  person  and  persons,  and  to  such  use  and  uses,  estate 
^^  and  estates,  as  the  said  (settlor)  should,  by  any  deed  or  writ- 
^^  ing  under  his  hand  and  seal,  attested  by  two  or  more  credible 
'^  witnesses,  limit,  direct,  and  appoint  the  same." — By  a  deed  of  Accompanied 
even  date,  it  was  declared  that  it  shoidd  be  lawful  for  the  settlor,  ^*"°  ^'  ^  ' 
by  any  deed  or  writing  under  his  hand  and  seal,  attested  by 
two  or  more  witnesses,  or  by  his  last  will  in  writing,  attested 
^*  by  three  or  more  witnesses,"  to  revoke  the  trusts  and  estates 
limited  by  the  creditor  deed,  and  to  appoint  the  same  to  other 
uses,  &C.,  and  thenceforth  the  trusts,  &c.,  should  cease ;  and  that 
it  should  be  lawful  for  him  to  dispose  of  the  premises  to  such 
persons,  &c,  as  he  should  think  fit — The  first  deed  was  held  to  Decision. 
be  wholly  revoked  at  law  and  in  equity  (1512) ;  so  that  the 
settlor  having  died  intestate,  and  without  doing  any  further  act, 
the  trust  estate  descended  to  his  co-heiresses,  one  of  whom,  or  one 
of  whose  families  had  been  preferred  by  the  settlement. 

[872.]   This    was    "  certainly   a  very  particular   case, "  as  Sir  E.  Sugden's 
observed  by  Sir  E,  Sugden  (j ),  and  perhaps  it  is  not  easy  to 


U)  225. 
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CHAP.  IX.      draw  from  it  any  general  rules.    Sir  E,  SugderCs  observations  are, 
SEC.  II.        however,  open  to  many  remarks :  not  to  notice  other  points,  it 
would  rather  seem  that  the  main  proviso  was  deemed  to  create 
three  powers,  and  not  merely  "  two,"  namely, — ^tlie^*^  a  power 
"  to  grant,  sell,  or  demise, "  which  it  was  considered  would  not 
authorize  the  settlor  simply  to  revoke  and  revest  the  estate  in 
himself  or  to  dispose  by  will  (767) ;  the  secondy  a  power  by  deed, 
will,  &c.,  with  the  required  formalities  to  revoke  and  relimit,  or, 
at  his  option,  simply  it  seems  to  revoke  (2721);  and  the  thirds 
a  power  generally  to  dispose  in  any  way.     Again,  as  above 
appears,   ^'  the  same  act "  was  not  considered  as  authorized  by 
the  different  branches  of  the  clause,  but  '^  distinct  acts "  or  acts 
in  some  respects  at  least  distinct ;   certainly  there  might  hare 
been  less  difficulty,  had  the  acts  been  of  a  still  more  distinct 
nature,  as  if,  according  to  the  cases  put  by  Sir  E.  Sugden^  one 
branch  of  the  clause  had  authorized  the  settlor  ^^  to  jointure ''  a 
wife,   and  another  branch  had  authorized  him  generally   ^  to 
^^  revoke "  the  settlement     Nothing  appears  in  the  case  as  to 
^^  a  simple  note  in  writing  unattested,"  and  it  is  not  clear  that 
the  judges  would  have  held  the  first  power  well  executed  over 
the  inheritance  in  this  way.      The   ^^  circumstance ''   that  the 
solemnities  preceded  the  second  branch  instead  of  following  it, 
was  evidently  not  only  one  circumstance  in  favour  ** perhaps*' 
of  the  decision,  but  the  main  ground  on  which  it  proceeded. 
It  might  be  contended  that  the  formalities   ^'  signed,  sealed, 
"  delivered",  &c.,   were  not  meant  to  apply  to  the  "  deed  or 
^^  writing  under  his  hand  and  seal, "  though  various  arg^uments 
might  be  urged  on  the  other  side ;  possibly  this  last  view,  and 
the  treating  of  the  general  words  at  the  end  of  the  proviso  as  not 
creating  a  third  power,  but  as  connected  with  and  controuled  by 
the  second,  might  have  relieved  the  case  from  a  good  deal  of 
difficulty.    However,  as  originally  noticed,  the  case  is  a  particular 
one,  and  not  likely  to  occur  in  specie  again.     The  settlor  was  a 
Roman  Catholic^  and  therefore,  on  account  of  the  disabilities  then 
affecting  that  body,  anxious,  it  was  said,  to  keep  the  settlement 
secret;  this  cannot  it  seems  have  had  much,  if  any,  effect  on 

the  decision. 
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4. — General  observations  on  Deeds^  S[c. 

[873.]  Where  a  power  is  required  to  be  executed  by  "  deed"  **  Deed." 
simply,  and  that  in  its  technical  sense  (760),  we  have  merely  to 
ascertain  what  a  deed  is  (905),  and  the  appointment  must  have 
all  the  legal  requisites  of  such  an  instrument. 

[674.]  Mr.  Powell  {k)  appears  to  consider  that  if  a  power  over  Bargain  and 
freehold  estate  is  required  to  be  executed  by  a  bargain  and  sale,  '^  ^' 
the  bargain  and  sale  must  be  inrolled  according  to  the  Statute, 
and,  it  seems,  be  attended  with  the  other  formalities  of  a  bargain 
and  sale  operating  under  the  Statute ;  this,  however,  may  not  be 
clear.  Perhaps  the  case  could  scarcely  arise,  except  with  refer- 
ence to  a  power  of  sale,  though  his  observations  are  attached  to 
Ingram  v.  Parker  (1607),  which  arose  on  a  power  of  revocation ; 
at  all  events  under  a  power  to  "  bargain  and  sell,  '*  it  is  conceived 
there  is  no  ground  to  suppose  that  the  provisions  of  the  Statute 
must  be  complied  with. 

[875.]  Where  there  is  a  power  to  appoint   "by  writing"  "Writing." 
simply,  it  may  not  perhaps  follow  that  it  must  be  signed. 


5. — General  OhservaHons  on  WiUs^  including  the  question  as 
to  the  necessity  of  a  Compliance  with  the  Statute  of 
Frauds. 

(a.)  Aa  to  Freehold  Estates. 

[876.]  Sir  E.  Sugden  (J)  considers  that  a  power  may  be  re-  sir  E.  Sugden*» 
served  or  given  over  freehold  estate,  to  be  exercised  with  less  ^"'®*"*'^*' 
formalities  than  those  required  by  the  Statute  of  Frauds;  and 
further  (m),  that  where  a  power  points  to  no  particular  instru- 


(A)  267;  see  (970).  |      (wi)  208. 

(0  120.  I 

[876] 


320  CEREMONIES    ACCOMPANYING    APPOINTMENTS. 

CHAP.  IX.  nient,  a  will  in  writing,  signed,  it  seems,  but  without  any  other 
8£c.  II.  formalities,  is  sufficient ;  but  that  where  (n)  the  power  is  to  be 
executed  by  "  will "  or  "  any  writing  in  the  nature  of  a  will, — 
^^  and  still  more  if  the  will  or  writing  be  required  to  be  duly 
"  executed" — ^there  the  provisions  of  the  Statute  must  be  com- 
plied with  (o).  His  first  and  third  positions  seem  to  be  agreeable 
to  the  authorities ;  upon  the  second  there  is  no  clear  and  express 
authority  in  the  books. 

First  nile.  [877.]  In  regard  to  the  Jirst  position,  Sir  E.  Sugden  (p)  ob- 

serves, '^  this  point  has  been  considered  as  decided  by  Lord 
"  Chancellor  Jefferys^  in  the  case  of  Day  v.  TTiwaites  (1277), 
"  which  was  afterwards  approved  of  by  Mr.  Baron  Powd" 
However,  the  power  in  that  case  was,  to  appoint  *'  by  aoy 
*^  writing,"  under  hand  and  seal,  executed  in  the  presence  of 
two  witnesses,  without  there  being  any  reference  to  a  will,  so 
that  the  case  may  be  thought  to  belong  to  the  second  class,  no 
instrument,  at  least  no  testamentary  instrument,  being  referred 
to;  and  the  power  would  appear  to  have  been  reserved  before 
the  passing  of  the  Statute  of  Frauds ;  whether  the  Statute  could 
in  any  view  have  any  influence,  may  therefore,  perhaps,  be 
questionable.  The  power  was  not  a  general  power  of  ownership, 
but  a  limited  power  to  appoint  among  children ;  and  the  case 
is  usually  treated  as  one  of  defective  execution,  and  is  so  treated 
by  Sir  E.  Sugden  in  another  part  of  his  work  (q) ;  these  points, 
however,  may  occasion  no  diiference. 

[878.]  Lord  Hardwicke  appears  to  have  distinctly  admitted, 
in  Wilkes  v.  Holmes  (r),  that  a  power  might,  by  express 
words,  be  limited  to  be  executed  by  will,  without  reference 
to  the  provisions  of  tlie  Statute ;  Lord  Eldan,  too,  lays  down  the 


(n)  233. 

(o)  See  Powell,  153;   1  Jar.  Pow. 
Dev.  67,  69,  n.  (907). 
(P)  120. 
{q)  448.  I 


(r)  (2882) ;  and  see  1  Ca.  ^  Op. 
33,  in  Thrtutout  v.  Denny;  1  B.  P.C. 
501,  8vo  ed.  in  Wright  ?.  Cadogan; 
(801)  (892)  970). 
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same  doctrine  in  Maundrell  v.  MatmdreU  («) ;  indeed  the  report,      chap.  ix. 
it  may  be  thought  erroneously,  represents  his  Lordship  as  having        ^'^'  "' 
gone  farther,  by  stating  that  the  rule  would  hold  where  the 
power  is  to  be  executed  "  by  will :"  the  general  doctrine,  at 
least  as  to  a  feme  covert^  is  also  to  be  inferred  from  a  case  in 
Peere  WiUiams  (t), 

[879.]  In  regard  to  the  doubts  supposed  (u)  to  have  been 
expressed  by  Mr.  Justice  Buller^  in  Goodhill  v.  Brigham  (v), 
whether  such  a  power  could  be  reserved,  it  is  not  clear  but  that 
he  meant  simply  to  refer  to  cases  like  the  there  cited  case  of 
Habeigham  v.  Vincent^  where  the  power  was  expressed  to  be 
reserved  to  a  testator  by  his  own  will, — a  case  which  may  stand 
upon  different  principles;  Mr  Feame  (tr),  in  discussing  this  case, 
admitted  the  general  rule,  though  in  the  arguments  arising  in 
the  case  (x),  and  in  other  cases  (y),  the  point  has  been  disputed. 

[880.]  Upon  the  whole,  it  is  apprehended  tliat  a  power, —  Conclusion. 
whether  general  or  limited,  and  whether  reserved  to  a  former 
owner,  or  given  to  a  stranger,  and  whether  the  donee  be  a  feme 
covert^  who  cannot  make  a  will  within  the  Statutes  relating  to 
wills,  or  a  person  mi  juris^ — may,  under  express  words,  be  ex- 
ecuted without  any  regard  to  the  provisions  of  the  Statute  of 
Frauds;  the  general  cases  on  capite  tenures  (1598),  femes  co- 
vert (499),  and  infants  (589),  and  a  consideration  of  the  nature 
of  powers,  may  be  thought  to  lead  to  this  conclusion :  indeed,  it 
ihay  be  considered  that  the  circumstance  that  equity  relieves 
gainst  defective  appointments  wanting  (though  required)  the 
formalities  of  the  Statute  of  Frauds  (z),  is  decisive  on  the  point. 

[881.]  With  respect  to  the  second  position  (891),  the  writer  Second  rule. 
inclines  to  Sir  E,  Sugdev!s  view,  that  a  testamentary  disposition, 


(«)  10  Ves.  248,  254,  257,  267. 

(0  Longford  v.  Eyre  (884). 

(tt)  Sug.  120. 

(v)  (52) ;  see  in  Junes  v.  Clough 
(888) ;  see  also  Thruxton  v.  AtL  Gen. 
1  Vem.  340. 

VOL.  I.  y  [881] 


(m)  p.  W.  432. 
(x)  2  Ves.  ju.  216,  223. 
fy)   Edfcards    v.    Eduxirds   (773); 
Doe  V.  Holloway  (773). 
(z)  (2882);  see  Powell,  153. 
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CHAP.  IX.  having  no  reference  to  the  Statutes,  would  be  a  due  execution  of 
^^^'  "*  the  power,  and  have  all  the  qualities  of  a  will ;  the  requisitioiis 
of  the  Statutes  relating  to  wills  apply  to  proper  wills  only,  for 
otherwise  it  would  be  contrary  to  law  to  limit,  by  express  words, 
a  power  to  be  executed  in  a  mode  different  from  their  provisions; 
and  therefore  it  woidd  seem  that,  provided  the  disposition  be  in 
its  nature  testamentary,  according  to  the  principles  of  the  com- 
mon law,  all  the  consequences  will  follow  (971).  K  this  view  be 
not  correct,  it  would  be  open  to  contend  that  the  appointment 
should  operate  as  an  act  inter  vivos  (823),  though  much  might 
be  urged  against  this.  If  the  Statute  of  Frauds  must  be  com- 
plied with,  that  would  have  been  an  easy  answer  to  the  argu- 
ments in  Wagstaff  v.  Wagstaff  (OSS). 

Thiid  rale.  [882.]  We  come  now  to  the  third  position. 

•«  Will."  [883.]  We  may  first  take  the  case  of  a  power  to  be  executed 

by  "  will "  simply,  or  by  "  a  writing  in  the  nature  of  a  will ;" 
perhaps  if  the  latter  phrase  occurred  alone,  no  difference  would 
arise  (a). 

[884.]  In  Longford  v.  Eyre  (&),  it  appears  to  have  been  consi- 
dered that  a  will — under  a  power  over  real  estate,  reserved  by  a 
woman  on  her  marriage,  to  be  executed  by  deed  or  will,  or  by 
any  writing  in  the  nature  of  a  will — ought  to  be  executed  and 
attested  according  to  the  Statute  of  Frauds;  but  it  was  unne- 
cessary to  decide  the  point  In  Dormer  v.  Tkurhmd  (861), 
which  arose  on  a  power  given  to  a  husband  over  a  wife's  real 
estate,  it  was  thought  that  a  power  by  ^^  will ''  must  pursue  die 
Statute ;  the  like  doctrine  may  perhaps  be  inferred  from  Wilkes 
V.  Holmes  (c),  whether  the  power  be  reserved  or  given ;  and  the 
point  would  appear  to  have  been  decided  in  Diiff^  v.  Dalzett  {d)j 


(a)  Sug.  233 ;  (1718). 

lb)  1  P.  W.  740;  see  Cataon  v. 
Dade,  1  B.  C.  C.  97,  2  Dick.  586; 
see  S.  C.  cit.  in  Hodtden  y.  Lloyd 
(556). 

(c)  (2882) ;  and  see  2  Ves.  sen.  76, 


in  Dfdie  of  MoMrd*  v.  Lord  Godd- 
phin ;  and  see  7  Yes.  5S3,  in  Matm- 

drell  y.  Maundrell;  and  see  S.  C: 
(878) ;  and  see  (893). 

(d)  1  B.  C.  C.  147,  Belt's  cd. 
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which  arose  on  a  power  given  in  favour  of  the  donee's  children      chap.  ix. 
or  issue,  to  be  executed  by  will :  the  report  of  the  last  case  is        ^^^'  "' 
indeed  extremely  imperfect,  and  in  itself  on  some  points  almost 
unintelligible,  but  the  will  is  more  fully  set  out  in  a  recent 
case  {e). 

[885.]  In  Jmesv.  Clough  (888)  indeed,  the  M.R.  seems  to 
have  raised  a  distinction  between  the  case  of  a  power  reserved 
to  a  former  owner  and  the  case  of  a  power  limited  to  a  stranger ; 
but  upon  principle,  it  would  probably  be  difficult  to  support  this 
distinction,  and  the  authorities  in  general  seem  opposed  to  it. 

[886.]  In   Wilkes  v.  Hdmes  (2882),  the  words  "duly  exe-  ''Dulycxe- 
*'  cuted "  were  added,  upon  which  Lord  Hardwicke  a  good  deal 
relied ;  though  in  Jones  v.  Clough^  the  M,  R.  thought  that  little 
weight  was  to  be  attached  to  such  words. 

[887.]  Wilkes  v.  Holmes  arose  thus :  in  a  settlement  of  a  wife's 
real  estate,  after  a  joint  power  which  was  never  exercised,  a  power 
was  reserved  or  given  to  the  survivor  of  the  husband  and  wife,  "by 
**his  or  her  last  will  or  testament  in  writing,  dttli/  executed,^^  (no- 
thing being  said  as  to  attestation)  to  charge  the  estate ;  and  Lord 
Hardwicke  held  that  the  formalities  of  the  Statute  of  Frauds  must 
be  attended  to :  in  fact  the  requisites  had  not  been  attended  to,  but 
under  the  circumstances,  as  we  shall  see  (2882),  equity  relieved. 

[888.]  Where  a  sum  is  directed  to  be   raised  out  of  real  A?  ^  ™<*o«y  „ 

raiseable  at  all 

estate  at  all  events,  and  under  any  circumstances,  but  a  power  is  events  out  of 
reserved  or  given  by  "will,"  or  in  like  terms  without  any  for- 
malities being  mentioned,  to  apportion  or  dispose  of  it,  whether 
generally  or  in  fevour  of  any  particular  objects, — ^it  would  seem 
that  as  the  fund  is  personalty  to  all  intents,  any  will  sufficient 
to  dispose  of  personalty  would  be  sufficient  Perhaps  on  this 
ground,  without  reference  to  any  other  view,  the  case  of  Jones  v. 
Clough  (y),  may  be  supported  (g).     It  may  not  follow  that  the 


(r)  Dalzetl  v.  Welch,  2  Sim.  319. 
(/)  2  Ves.  sen.  365,  Belt's  ed. ;  and 


see  Sug.  234,  note. 

(9)  See  Powell,  84,  Sug.  233. 


Y  2  [888] 
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THAP.  IX.  rule  would  apply  to  all  portions,  since  the  raising  of  portions, 
even  where  there  is  a  limitation  in  default  of  an  appointment, 
generally  depends  upon  contingencies ;  and  especially  since  the 
donee  may  commonly  accelerate  or  alter  the  periods  of  vesting, 
&c.  (1296).  With  respect  to  Jones  v.  Clough,  it  is  extremely 
difScult  to  understand  it,  even  as  corrected  from  the  Registei^i 
Book,  or,  as  Sir  E,  Sugden  observes,  to  collect  on  what  predse 
ground  it  was  decided. 


(b.)  As  to  Copyhold  EstcUes, 

[889.]  There  are  no  statutes  relating  to  testamentary  dispo- 
sitions of  copyhold  estates ;  the  observations  on  wills  of  personal 
estate  are,  therefore,  in  general  applicable  to  them. 

[890.]  In  a  recent  case  (h)  which  arose  on  a  customary  estate, 
the  effect  of  the  words  "  to  be  by  him  legally  executed,*'  with 
reference  to  a  power  of  disposition  by  will,  was  discussed. 


(c.)  As  to  Personal  Estate, 

[891.]  In  Gibbons  y.  Moulton  (f),  where  a  power  was  given 
generally  to  charge  an  annuity  on  leaseholds  held  for  years,  a 
nuncupative  .will  was  held  good.  The  case  arose  before  the 
Statute  of  Frauds,  but  it  may  not  follow  that  the  Statute  has 
made  any  difference :  here  we  observe  no  instnmient  mentioned 
in  the  power ;  the  case  is  analogous  to  the  second  class  (881)  of 
cases  as  to  freehold  estates. 

"  [892.]  It  does  not  appear  that  any  case  has  arisen  of  an  attempt 
expressly  to  reserve  or  limit  a  power  to  dispose,  by  a  nuncupative 
will,  of  personal  estate ;  such  a  case  might  be  similar  to  the  first 
class  (877)  of  cases  as  to  freehold  estates. 


(h)   Willan  v.  Lancaster,  3  Russ.  108.  {})  Finch,  346, 

[892] 
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[893.]  By  analogy  to  the  decisions  in  the  third  class  (882),  as      chap.  ix. 
to  freehold  estate,  it  seems  that  a  power  exerciseable  by  "  will,"        *^^-  "■ 
or  under  like  terms,  must  be  executed  by  a  proper  will  of  per- 
sonal estate  (j). 

[894.]  It  would  seem  to  have  been  argued  in  Duffy,  DalzeU 
(884),  perhaps  especially  on  account  of  the  particular  nature  of 
the  personal  estate,  or  a  part  of  it — ^namely,  the  stock  of  a 
Jamaica  Plantation-7-that  as  the  will,  so  &r  as  related  to  the  real 
estate,  must  be  executed  and  attested  as  a  proper  will  of  real 
estate,  so  the  personal  estate  could  not  be  disposed  of  by  a  less 
formal  instrument — ^that  the  testator  must  have  meant  a  like 
instrument  for  each — ^but  the  contrary  was  held:  as  is  well 
known,  there  is  nothing  unusual  in  the  same  word  being  con- 
strued differently  in  the  same  clause  as  applicable  to  different 
subjects. 

[895.]  What  would  be  the  effect  of  the  words  "duly  exe- 
"  cuted,'*  or  like  words  (A),  attached  to  the  word  "  will,"  in  a 
power  relating  to  personal  estate,  may  not  be  clear ;  perhaps  the 
words  woidd  mean  nothing  more  than  that  the  will  shoidd  be  a 
regular  will  of  personal  estate ;  at  furthest,  nothing  beyond  sig- 
nature could,  it  seems,  be  meant  (/). 


6. — Signature. 

[896.]  At  common  law,  and  even  under  some  statutory  enact^  General  doc- 
ments,  written  instruments  did  not  require  signature ;  the  Statute 
of  Frauds  has  in  some  cases  occasioned  a  difference ;  as  to  the 
direct  effect  of  the  Statute  on  powers,  we  may  refer  to  the  prior 
observations  (847). 

[897.]  Powers  not  unfrequently  require,  in  express  terms,  that  Various  expre?- 

sions. 


(J)  See  2  Ves.  sen.  76,  in  Duke  of 
Marlhro*  v.  Lord  Godolpkin. 
(*)  See  WiUan  v.  Lancaster ^  3  Russ. 


108. 


(/)  See  in  Jones  v.  C lough  (888); 
and  Siig.  233. 

[897] 
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CHAP.  IX.      instruments  shall  be  ^^  signed"  or  <^  subscribed"  (m),  or  <^  under 
»g^' "'        "  the  hands,"  or  "under  the  proper  hands"  (n)  of  the  donees; 
it  may  not  follow  that  these,  and  other  expressions  of  a  some- 
what similar  import,  mean  precisely  the  same  things* 

Sir  £.  Sugden.        [898.]  Sir  E.  Suffdm  lays  down  (o)  "  if  the  instrument  is  to 

"  be  signed  it  cannot  be  executed  otherwise,"  dting  Birde  v. 
Stride ;  "  and  if  signature  and  sealing  be  required,  an  instru- 
"  qient  unsigned  will  not  be  valid  although  sealed,"  citing 
Thayer  v.  Thayer^  and  BlochviUe  v.  Ascot 

[899.]  It  never  was  doubted,  in  any  case,  that  if  a  power 
require  the  instrument  of  appointment  to  be  signed,  the  instru- 
ment must  be  signed  accordingly,  in  order  to  a  due  execution  of 
the  power ;  the  real  doubt  has  been  as  to  the  actual  meaning  of 
the  parties  in  providing  that  an  instrument  should  be  "  signed," 
or,  under  somewhat  similar  expressions,  otherwise  authenticated. 
To  consider  the  cases : — 

[900.]  In  Meshin  v.  Hickfard  (/»),  which  arose  on  a  Statute 
Merchant,  we  find  the  following  argument: — "  And  it  is 
"  ordered  by  the  Statute,  that  the  writing  obligatory  should 
*'  be  written  with  the  proper  hand  of  the  derk;  yet  it  is  a  good 
"  Statute  although  it  be  written  by  his  servant :  but  otherwise 
"in  the  case  of  an  authority  (1919)  to  revoke;  as  in  Coke's 
"  Rep,y  Scrop^s  case  (j),  he  who  hath  power  under  his  hand  to 
"  revoke,  cannot  do  it  otherwise.  Mich.  18  Jac.^  Thair  v.  Thair; 
«  and  Trin.  42  Eliz.,  Birde  v.  Strider 

[901.]  As  to  the  Statute  Merchant,  the  Act  was  probably 
considered  directory  only;  of  Birde  v.  Stride,  we  have  no  fur- 
ther account,  but  Thayer  v.  Thayer  appears  in  Palmer  (r)\  it 


(m)  See  Heli  v.  Bond,  Siig.  appx. 
664 ;  Jones  v.  Dale  (923). 

(n)  See  Heli  v.  Bond,  Sug.  appx. 
664. 

(o)  212. 


(j>)  Bridg.  21. 
(q)  10  Rep.  143^ 
(f)  109  and  112;  see  6  M.  &  S. 
325,  in  Rex  ▼.  The  Inhah.  ofAtislrey. 
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did  not  involve  the  question  of  a  signature   by  a  deputy  or       chap.  ix. 

agent    The  case  arose  on  an  award  required  to  be  "  under  their       ^^^'  "• 

*^  (the  arbitrators)  hands  and  seals;*'  the  award  was  under  seal 

only,  and  it  was  ultimately  held  bad,  the  case  being  compared 

to  that  of  a  power  of  revocation.     The  doubts  seem  to  have 

arisen  firom  the  circumstance  that  deeds  do  not  require  signar 

ture,  and  that  formerly  they  were  not  in  general  signed;    it 

was  said  that  no  doubt  could  have  arisen  had  the  words  been, 

^  so  that  it  be  subscribed  under  their  hands  and  seals." 

[902.]  In  BlockviUe  v.  Ascott  («),  there  is  a  loose  statement 
that  a  power  to  make  leases  ^^  under  hand  and  seal,"  the  leases 
being  sealed  but  not  signed,  by  reason  of  the  gout,  was  not 
well  executed. 

[903.]  The  two  last  cases  appear  to  determine  that  an  instru- 
ment under  seal  simply,  is  not  an  instrument  under  ^^  hand  and 
^^  seal,"  a  point  which,  upon  principle,  seems  su£Bciently  clear; 
two  marks  of  authentication,  differing  in  their  nature,  are  ob- 
viously required.  We  are  not  informed,  however,  what  pre-  stamp,  mark, 
cisely  is  to  be  done, — ^whether  there  must  be  a  writing,  or 
whether  a  print  or  stamp  will  be  su£Bcient,— or  in  what  form 
the  signature  must  appear,  whether  the  names  must  be  in  full 
or  abridged,  or  by  initial  letters,  or  whether  a  mark  is  su£B- 
cient,  or  what  the  effect  of  an  erroneous  name  is,— or  whether 
the  hands  must  literally  act,  even  in  the  case  of  disability,  and 
where  a  mark  at  least  can  be  made  without  the  hands,— or  in 
what  part  of  the  instrument  the  signature  must  appear,  and 
whether  the  circumstance  of  the  instrument  being  written^ 
though  not  strictly  signed  by  the  donee,  may  not  be  su£Bcient  {t). 
The  decisions  on  the  Statute  of  Frauds  which  have  been  dis- 
cussed by  various  writers,  may  assist  us  on  these  points.  On  the 
Statute  it  has  been  a  question  whether  sealing  is  not  a  suffi- 
cient signing  {u) ;  the  question  could  not,  it  may  be  thought, 


W  2  Eq.  Ca.  Ab.  669,  "  Power,*' 
A.  note. 


(0  See  Sndth  v.  Ashton  (2878). 
(u)  Sug.212,11.;  lJar.Pow.Dev.79. 

[903] 


326 


C£R£MONI£S   ACCOMPANYING   APPOINTMENTS. 


CHAP.  IX. 
SEC.  II. 


arise  on  powers  where  the  instrument  is  required  to  be  ^^  sub- 
"  scribed"  (923),  or  under  the  "  hand"  of  the  donee,  &c.,  or 
to  be  '^  signed,  sealed,"  &c :  besides  that  the  Statute  contains 
words  not  found  in  powers, — the  will  is  to  be  signed  by  the 
testator  or  by  some  one  by  his  direction, 

[904.]  One  of  the  judges,  in  Jones  v.  Dale  (r),  seems  to 
have  thought  that  the  stamping,  by  a  testator,  of  his  name,  if 
it  were  his  usual  mode,  might  be  deemed  even  a  subscribing; 
this,  however,  may  deserve  consideration,  and  perhaps  it  may 
be  questionable  how  far  the  point  is  to  depend  upon  the  feet 
whether  the  party  be  in  the  habit  of  thus  affixing  his  name. 


•  Deed.' 


*' Hand  and 
•'  seal.* 


Surplusage. 


7. — Sealing  and  Delivery, 

[905.]  As  observed  by  Sir  E,  Sugden  (u?),  "  if  the  power  be 
*^  to  be  executed  by  deed,"  that  is  in  the  technical  sense  of  the 
word  (760),  ^^it  must  have  a  seal,  as  that  is  of  the  very  essence 
^^  of  a  deed;"  it  may  be  added  that  the  instrument  must  too 
be  delivered  (x) :  the  same  rule  holds  (486)  where  the  power 
is  to  be  executed  by  a  feme  covert^  who  cannot  make  a  proper 
deed  (401). 

[906.]  It  is  perfectly  clear,  however,  that  if  a  power  is  to  be 
executed  by  writing  under  ^'  hand  and  seal,"  the  instrument  of 
appointment  need  not  be  delivered  (a), 

[907.]  Where  an  appointment  is  to  be  made  "  by  deed  under 
'^  hand  and  ^ea^"  there  must  be  in  general  a  delivery  as  well ; 
the  insertion  of  the  word  "  seal "  is  not  restrictive,  but  superflu- 
ous (b) :  we  have  seen  (877),  however,  that  where  an  appoint- 
ment of  freehold  estate  is  to  be  made  by  '^  will,"  with  formalities 
less  than  those  prescribed  by  the  Statute  of  Frauds,  the  provi- 


(t>)  Sug.  238 ;  see  Ph.  on  E?.  3rd 
cd.  373 ;  1  Jar.  Pow.  Dev.  80,  n. ; 
1 1  Geo.  4,  and  I  W.  4,  c.  23. 

(w)  233. 


(a?)  Co.  Lilt.  171";  see  (873). 
{a)  Carter  v.  Carter^  Mose.  369. 
\h)  See  ToUet  v.  ToUei  ^,765). 

[907] 
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sions  of  the  Statute  do  not  apply.  At  first  sight  the  cases  seem  chap.  ix. 
at  variance,  but  upon  further  consideration,  it  may  be  thought  ^^^'  "' 
that  there  is  no  actual  opposition.  In  the  case  of  a  will  at  com- 
mon law,  a  parol  or  nuncupative  will  was  sufficient;  the  only 
point  to  be  ascertained  to  distinguish  it  from  an  act  inter  vivos^ 
was  its  testamentary  character,  shewn  chiefly  by  its  being  to  take 
effect  after  the  donor's  decease :  with  reference  to  estates  or 
interests  indeed,  the  Legislature  has  interfered  by  prescribing 
certain  solemnities,  but  these  do  not  relate  to  powers.  Where  a 
party  directs  a  power  to  be  executed  by  "  will "  simply,  it  may 
be  a  reasonable  presumption,  that  he  means  such  a  will  as  would 
be  requisite  to  dispose  of  the  like  species  of  property ;  but  where 
he  prescribes  certain  formalities,  the  presumption  ceases;  it 
seems  fair  then  to  conclude,  that  all  which  he  means  is  a  testa- 
mentary act,  attended  with  the  formalities  prescribed  by  himself. 
As  to  a  deed,  it  is  a  term  known  to  the  common  law,  and  has  a 
technical  signification ;  and  unless  the  party  clearly  shews  that 
he  means  something  different,  it  is  concluded  that  he  really  refers 
to  what  in  law  is  a  deed,  notwithstanding  he  may  mention  some 
ceremonies,  and  those  only  a  part  of  the  ceremonies,  incident  by 
law  to  deeds :  as  to  additumal  ceremonies,  as  signature,  &c,  there  Accumulativ« 
seems  no  difficidty  in  treating  them  as  accumulative. 

[908.]  Where  a  seal  is  required,  whether  as  to  wills  or  other 
instruments,  it  is  perfectly  clear  that  it  cannot  be  dispensed 
with  (e);  the  same  remark  applies  to  the  ^Melivery"  of  an  in-  Delivery. 
strument ;  we  have  already  (783)  had  occasion  to  consider  what 
the  word  ^Melivered"  means,  as  applied  to  wills. 

[909.]  It  is  not  necessary  particularly  to  discuss  what  is  a  Sealing. 
sufficient  sealing  of  an  instrument  (£?) ;  as  is  well  known,  how- 
ever, wax  or  a  wafer,  and  that  in  a  particular  situation,  and 
referred  to  in  the  instrument,  is  almost  universally  used. 

[910.]  In  Sprange  v.  Barnard  (e),  where  a  will  requiring  to 
be  sealed  was  written  upon  paper  stamped  with  a  Government 


(c)  Dormer  v.   Thurland,  2  P.  W.  I      (rf)  See  Phil,  on  Evid.  3rd  ed.  415. 
506.  I      (e)  2  B.  C.  C.  585,  Belt's  ed. 

[910j 
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CHAP.  IX.  stamp,  Lord  Kenyan  appears  to  have  held  that  this  was  a 
'^^' "'  sufficient  sealing;  but  his  decision  has  been  generally  disap- 
proved (y ).  The  testamentary  paper  was  attached  to  another  by 
a  wafer ;  perhaps  however  it  would  be  as  difficult  to  uphold  the 
dedsion  on  thiB  ground,  though  no  doubt  a  Court  would  struggle 
in  favour  of  the  execution.  It  does  not  appear  that  either  the 
stamp  or  the  wafer  was  affixed  for  the  purpose  of  sealing  the 
instrument:  the  reason  assigned  for  the  instrument  being  on 
stamped  paper,  was  the  testatrix's  erroneous  impression  lliat  by 
law  it  must  be  written  on  such  paper ;  and  it  cannot  be  collected 
whether  the  memorandum  of  attestation,  if  there  were  any,  no- 
ticed the  feet  of  sealing,  or  that  in  the  will  there  was  any 
reference  to  its  being  sealed.  In  truth,  as  su^ested,  parlicu* 
larly  in  Lord  RedesddU^s  note,  and  as  appears  clear  from  the  case, 
the  point  was  not  necessary  to  the  decision,  since,  if  the  will 
was  invalid,  the  husband,  the  appointee,  was,  at  least  having 
regard  to  the  papers  before  the  Court  (1763),  intitled,  as  admi^ 
nistrator  under  the  limitation  in  default  of  an  appointment. 

Adoption  of  a         [911.]  It  does  not  appear  to  be   necessary  that  the  donee 

should  actuaUy  affix  the  seal ;  an  acknowledgment,  or,  at  least, 
an  adoption  of  the  seal  is  sufficient  (g) :  the  adopting  of  a  seal 
abeady  affixed  is  in  &ct,  as  is  well  known,  the  ordinary  mode  d 
sealing  deeds  and  other  instruments. 

One  seal  for  two  [912.]  It  would  be  imprudent  that  two  parties  in  the  execu- 
tion of  a  power  should  adopt  one  and  the  same  seal  {h) ;  the 
wording  of  powers  may,  however,  possibly  present  distinction^ 
even  supposing  that  the  Courts  would  extend  the  doctrine  of  the 
cited  case  to  private  powers. 

Escrow.  [913.]  It  would  seem  that  a  deed  of  appointment  may  be 

delivered  as  an  escrow,  as  to  the  general,  though  somewhat  obso- 
lete learning  of  which,  we  may  refer  to  Sheppard^s  Touclistone  (i). 


(/)  Watk.  Pirinc.  xxii.  note,  Mor- 
ley  and  Coote's  ed. ;  Siig.  235 ;  and 
Lord  Rcdesdale's  note,  587,  of  Belt's 
ed.  of  Blown. 

(^)  the  V.  Holloway  (773)  j  see  in 


Crrayson  v.  Atkituon  (924). 

(A)  Rex  V.  The  Inhah,  o/Atulreyt 
6  M.  &  S.  319. 

(»)  58. 
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[914»]  SirE.  Sugden  {j), — after  observing  that  ^^Hcbart^  C.  J., 
^  even  laid  it  down  that  a  verbal  (847)  declaration  that  the 
^^  execution  of  the  power  shall  not  take  effect  till  a  particular 
^^  time,  is  good^"  citing  Kihbett  v.  Lee  (A),^— adds — ^^  which  it 
^^  should  seem,  may  be  supported  on  the  same  principle,  that 
^  deeds  in  general  may  be  delivered  as  escrows.*'  The  meaning 
of  this  passage,  or  of  the  cited  dictum,  is,  perhi^s,  not  perfectly 
clear ;  it  would,  at  all  events,  seem  difficult  to  sustain  a  verbal 
declaration,  in  opposition  to  the  words  of  a  deed  regularly  and 
fiilly  delivered. 
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8. — Witnesses^ 

[915.]  Instruments  of  appointment  are  commonly  required  to 
be  executed  in  the  presence  of  a  certain  number  of  witnesses,  or 
"credible**  witnesses;   upon  the  word  "credible"  it  may  be  "Credible.** 
sufficient  to  refer  to  various  writers,  who  have  treated  on  the 
provisions  of  the  Statute  of  Frauds  (/).. 

[916.]  Witnesses  of  a  particular  quality  have  sometimes  been  "  Peers/*  &c. 
required  as  "sufficient  subsidy  men"  (m),  "  Peers"  (n),  or  per- 
sons "not  being  menial  servants"  (o) ;  and  in  one  case,  Bennett  Individuals 
V.  Vade  (/?),  a  deed  of  revocation  was  required  to  be  attested  by 
"^.,  B.J  and  C,"  (three  individuals  named)  "their  executors, 
"  administrators,  or  assigns  " ;  but  that  circumstance,  coupled  with 
the  want  of  a  counterpart  of  the  settlement  (287)  (the  parties 
interested  taking  the  original)  and  evidence  of  weakness,  &c., 
^as  considered  to  indicate  fraud  upon  the  settlor,  and  the  settle- 
ment was  set  aside. 

[917.]  As  all  ceremonies  are  to  be  complied  with,  it  follows 
that  the  number  (q)  and  quality  of  the  witnesses  must  correspond 
with  the  requisitions  of  the  power. 


U)  310. 

(k)  Hob.  312. 

(0  2  Sel.  N.  P.  782,  3rd  ed. ;  Ph. 
on  Evid.  431,  3rd  ed;  and  see  ib.  15 ; 
1  Jar.  Pow.  Dev.  1 12. 

{m)  See  in  Kibbet  v.  Lecj  Hob.  312  i 
and  in  Bath  v.  Mouniague  (918). 


(n)  See  Bath  y.  MowUague  (918). 

(o)  See  Piggol  v.  Penrice  (3021). 

(p)  9  Mod.  312,  2  Atk.  324;  see 
Harris  v.  Bessie^  1  Keb.  347. 

(q)  See  Cholnumdeley  v.  Paxton 
(2439). 

[917] 
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[918.]  This  appears  very  clearly  in  Bath  v.  Moimtague  (r), 
whicli  arose  on  a  voluntary  settlement  made  by  the  Duke  of 
Albemarle^  with  a  proviso,  that  if  the  Duke  should  be  minded  to 
make  void  the  indenture,  &C9  and  the  same  his  mind  should 
signify  ^^  in  writing  under  his  liand  and  seal,  in  the  presence 
**  of  six  credible  witnesses,  three  whereof  to  be  Peers  of  this 
"  Realm,"  and  should  pay  to  the  trustees,  sixpence,  &c, — ^then  the 
uses  should  cease,  and  it  should  be  lawful  for  the  Duke  *'by  such 
"  writing,  or  any  other  deed  or  writing  subscribed,  sealed,  and 
*'  testified  as  aforesaid, "  to  declare  new  uses,  &c.  He  made  a 
will,  attested  by  only  three  witnesses,  and  not  one  of  whom  was 
a  Peer,  and  there  was  no  tender ;  it  was  held  that  there  was  no 
revocation. 


Number  of 
witnesses. 


[91i).]  It  seems  clear,  speaking  generally  and  without  reference 
to  the  Statute  of  Frauds,  or  any  particular  circumstances,  that 
where  an  instrument  is  required  to  be  "  attested "  or  **  duly 
'^  attested,"  an  attestation  by  one  witness  will  be  sufficient;  as 
to  the  case  of  Paulson  v.  Wellingfton  (s),  it  does  not  appear  to  have 
called  for  a  decision  on  this  point,  and  in  that  case  there  were 
perhaps  some  circumstances  against  this  construction. 


[920.]  In  Sanders  v.  Franks  (^),  a  power  over  personal  estate 
was  given  to  a  woman  to  be  executed  by  will  "  in  writing  duly 
^^  executed  and  attested,  or  any  codicil  to  her  last  will  and  testa- 
^  ment;"  and  it  was  held,  that  the  will  must  be  attested  by  at 
least  one  witness ;  in  words  the  formalities  were  not  required  to 
a  codicil  (827)  (859),  but  perhaps  they  were  to  be  implied. 


Acknowledg- 
iDeQt  of  sigDa< 
ture. 


[921.]  Where  instruments  are  required  to  be  "  signed  or  sub- 
^'  scribed  in  the  presence  of  witnesses,"  it  seems  at  least  prudent 
that  the  actual  signature  or  subscription,  and  not  a  mere  acknow- 
ledgment of  the  signature  or  subscription,  should  take  place  in 
the  presence  of  the  witnesses  (u) ;  whether,  however,  this  is  posi- 
tively necessary  may,  perhaps,  admit  of  doubt:   the  point  is 


(r)  3  Ch.  Cas.  66,  2  Freem.  121, 
193,2Ch.  Rep.  417. 
(»)  2  P.  Wms.  533 ;  Sug.  232. 


(/)  2  Madd.  Rep.  147. 
(tt)  See  3  Ch.  Cas.  89,  in  Bath  v. 
Mounlague, 
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simply  one  of  construction  what  the  power  means  {v) ;  if  it  mean      chap.  ix. 
that  the  instrument  shall  be  actually  signed  or  subscribed  before        ^^^'  "• 
the  witnesses,  it  must  be  so ;  but  it  may  be  contended  that  it 
does  not  mean  this. 

[922.]  Upon  the  Statute  of  Frauds  in  the  case  of  devises, 
certainly  a  reason  for  the  acknowledgment  being  sufficient  has 
been  that  the  clause  as  to  devises  does  not  actually  require  that 
the  wills  should  be  dgned  in  the  presence  of  the  witnesses  (w) ; 
yet  even  under  these  circumstances,  it  must  be  admitted,  the 
decisions  that  an  acknowledgment  is  sufficient  have  been  dis- 
approved (or). 

[923.]  Sir  E,  Sugden  (y)  lays  down  that  '^  if  the  instrument  Sir  E.  Sugden, 
^  is  required  to  be  signed  in  the  presence  of  witnesses^  and  the 
'^  donee  do  not  comply  with  the  requisition,  the  power  will  be 
"  badly  executed,"  citing  Jones  v.  Z)afc,  MSS.  Since  every 
requisition  must  be  complied  with  (^r),  no  one  can  doubt  the 
correctness  of  the  above  general  position ;  the  point,  of  course,  is 
what  does  the  requisition  mean :  it  is  to  be  inferred  that  Sir  E, 
Sugden  intends  to  lay  down  that  there  must  be  an  actual  signature 
in  the  presence  of  the  witnesses.  The  case,  according  to  Sir  E, 
SugdeiCs  statement,  appears  not  to  have  been  decided,  though  we 
have  the  opinion  of  the  judges  against  the  execution  :  it  appears 
that  the  power  was  to  be  executed  "  by  deed  or  will,  to  be  sub^ 
^^  scribed"  [not  merely  signed]  "and  sealed  in  the  presence  of 
**  three  witnesses ;"  the  execution  was  by  will  written  by  the  tes- 
tator, but  not  subscribed  at  all,  unless  the  memorandum  of  attes- 
tation written  .by  him,  and  in  which  his  name  was,  could  be 
deemed  a  subscription;  the  testator  declared  to  the  witnesses 
that  the  whole  was  so  written,  and  thereupon  he  sealed  and 


(v)  See  ex  parte  CaldecoU,  Mont, 
and  Mac.  433. 

(w)  See  Stonehause  v.  Evelyn,  3  P. 
W.  254 ;  Grayson  v.  Atkinson  (924) ; 
EUii  T.  Smith,  1  Ves.  ju.  11,1  Dick. 
225;   White  v.    Trustees  of  British 


Museum,  6Bing,  310;  (869)  &  (959). 

{x)  Grayson  \.  Atkinson,  sup, ;  see 
EUis  v.  Smith,  sup. 

(y)  237. 

(z)  Siig.210;(855). 
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delivered  it  in  their  presence.  It  was  laid  down  in  the  case 
that  the  will  was  not  good  within  the  Statute  of  Frauds,  but,  as 
is  to  be  inferred  from  Sir  E.  Svffden*8  note  (a),  this  position  is 
not  law  {b) ;  admitting,  however,  the  will  to  be  good  within 
the  Statute,  it  is  difficult  to  say  that  the  will  was  <<  subscribed'' 
at  all  by  the  testator,  though  the  judges  seem  to  have  considered 
this  expression  meant  much  the  same  as  ^^  ngned"  (903);  and 
even  if  the  will  were  subscribed,  the  question  occurs  whether  an 
acknowledgment  of  the  subscription  would  be  sufficient.  One  of 
the  judges  seems  to  have  thought  that  the  memorandum  of  attes- 
tation, if  written  in,  the  presence  of  the  witnesses,  might  hare 
amounted  to  a  subscription. 


Execution  be- 
fore the  wit- 
ncsaea  severally 
at  diflerent 
times. 


[d24]  In  a  subsequent  passage  (c),  %  E.  Sziffden  remarks, 
that  '*  by  analogy  to  the  decisions  on  the  Statute  of  Frauds,  it 
^^  would  seem  that  in  thie  absence  of  an  express  requisition  that 
^^  the  witnesses  shall  all  attest  tiie  instrument  at  the  same  time, 
'^  they  may  atte^  it  at  different  times,"— meaning  here  by  the 
word  ^'  attest,"  that  they  may  severally  see  the  donee  execute 
the  instrument  at  different  periods,  one  at  one  time,  and  one  at 
another.  The  decisions,  however,  have  been  disapproved  {d); 
and  admitting  that  they  would  be  followed  as  to  testamentary 
appointments,  or  at  least  those  executed  under  powers,  not  using 
language  stronger  than  that  of  the  Statute  of  Frauds,  it  is  very 
questionable  whether  the  principle  of  them  would  be  extended 
to  other  cases ;  indeed,  where  an  instrument  is  to  be  <^  delivered," 
or,  it  may  be,  ^^  sealed,"  perhaps  separate  executions  would  be 
impracticable  (e) ;  so, — it  may  be  thought,  where  an  instrument 
is  required  to  be  signed  in  the  presence  of  witnesses,  if  it  should 
be  held  (921)  that  an  actual  signature  must  be  made  in  their 
presence:  possibly  Sir  E.  Sugden  may  mean  in  the  passage 
last  cited  to  except  these  cases  under  the  words  "  express 
"  requisition." 


(a)  238. 

Ih)  See  1  Jar.  Pow.  Dev.  74,  &c. 

(c)  259. 

(cO  1  Jar.  Pow!  Dev.  85,  n.,  and  1 10. 


(«)  See  in  Grayson  t.  Atkintony  3 
Ves.  sen.  454,  1  Dick.  158;  EUis  v. 
Smith  (922). 

[924] 
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[925.]  The  point  on  a  will  was  mentioned  in  Bath  v.  Movnr  chap.  ix. 
tagve  (f)y  where  the  revocation  was  to  be  signified  by  the  settlor  ^^^'  "' 
'^  in  writing  under  his  hand  and  seal,  in  the  presence  of  six  cre- 
^'  dible  witnesses,"  &c;  it  was  debated  how  fiur  a  will,  made 
first  in  die  presence  of  three  witnesses,  and  afterwards  published 
in  the  presence  of  three  others,  would  be  sufficient;  but  the 
latter  publication  was  not  proved,  so  that,  without  reference  to 
other  circumstances,  it  became  unnecessary  to  determine  the 
point 


9. — Attestation — including  the  question  (94Q)  what  is  a 

Publication  of  a  Will. 

[926.]  As  is  well  known,  it  is  usual  for  witnesses  to  sign  at  General  subject, 
the  foot  or  on  the  back  of  a  deed  which  they  have  seen  executed 
a  memorandum  of  attestation,  or,  in  other  words,  a  memorandum 
certifjdng  that  the  deed  has  been  executed  in  their  presence ; 
there  is,  however,  no  positive  necessity  for  this,  with  reference 
to  ordinary  deeds. 

[927.]  With  respect  to  wills  of  freehold  property  the  case  is 
different,  since,  by  the  Statute  of  Frauds  {ff)^  such  wills  are 
required  to  be  "  attested  and  subscribed"  by  the  witnesses,  and 
that  in  "  the  presence  of  the  devisor." 

[928.]  Wills  of  copyhold  and  personal  property  again  stand 
on  a  different  footing ;  indeed,  these  are  frequently  made  without 
witnesses  being  even  present 

[929.]  There  are  other  instruments,  too,  under  hand  only, 
which  are  sometimes  signed  without  the  presence  of  a  witness. 

[930.]  Powers,  however,  commonly  require,  in  express  terms.  Powers, 
that  the  execution  of  the  instruments  of  appointment,  whether 
they  be  acts  inter  vivosy  or  of  a  testamentary  description,  shall  be 


(/)  See  3  Ch.  Cas.  89,  126.  (^)  S.  5  and  12. 

[930] 
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attested;  by  which,  as  we  shall  see,  according  to  the  cases,  is 
meant  in  general  that  the  witnesses  shall  not  only  be  present  at 
the  execution  of  the  instruments,  and  in  that  sense  attest  or  bear 
witness  to  the  execution,  but  also  sign  a  memorandum  of  the 
fiEict :  this  we  shall  find  to  be  the  ordinary  technical  meaning  of 
Meaning  of  the  the  word  ^'  attest,"  used  in  this  connexion.     In  modem  times 

the  subject  has  given  rise  to  much  litigation,  and  has  called  for 
the  interference  of  the  LiCgislature. 


Authorities  as 
to  signature. 


Old  case. 


[931.]  The  first  case  was  McQueen  v.  Farquhar  (h) ;  it  arose 
on  an  objection  made  to  a  title  in  a  suit  for  a  specific  perform- 
ance of  an  agreement  for  sale: — a  power  was  required  to  be 
executed  by  deed  or  writing,  to  be  "  signed  and  sealed  in  the 
^'presence  of  two  or  more  witnesses,"  [nothing  being  said  as  to 
attestation^^  or  by  will  "  attested,"  &c. ;  the  power  was  executed 
by  deed,  which,  according  to  its  language,  purported  to  be 
^^  signed,  sealed,  and  executed  in  the  presence  of  three  wit- 
*^  nesses,"  and  which  appeared  as  regularly  signed,  &c ;  the 
attestation,  however,  noticed  only  the  circumstance  of  the  deed 
having  been  '^  sealed  and  delivered,"  without  any  thing  being 
said  as  to  its  having  been  "  signed."—  Lord  Eldan  overruled  the 
objection,  on  the  ground  that  it  would  be  presumed  that  the 
deed  was  signed,  and  not  only  sealed  and  delivered,  in  the  pre- 
sence of  the  attesting  witnesses.  The  deed  was  upwards  of 
thirty  years  old ;  it  does  not  appear  whether  the  witnesses  were 
dead. — In  an  old  case,  imperfectly  reported  (t),  one  of  the 
witnesses  subscribed  no  attestation  of  any  description.  It  seems 
clear,  that  in  cases  of  this  class,  provided  the  execution  be 
proved,  or,  which  is  the  same,  the  facts  warrant  the  presumption 
of  a  due  execution,  no  memorandum  at  all  of  attestation  is 
necessary. 


[932.]  The  next  modern  case,    Wright  v.  Waheford  (j)  arose 


(A)  1 1  Ves.  467;  see  an  Anon,  case, 
in  Sug.  1st  ed.  204  ;  see  Hougham  v. 
SandySt  2  Sim.  95. 

(»)  Saifle  V.  Freeiandy  2  Ventr.  350, 


2  Ch.  Rep.  212 ;  see  Arum.  2  Freem. 
63. 
0)  17  Ves.  454,  and  4  Taunt.  213. 
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IB  a  similar  suit : — a  common  power  of  sale  was  required  to  be  chap.  ix. 
made  with  the  consent  of  two  persons  or  the  survivor,  "  testified  sec,  ii. 
^*  by  any  writing  or  writings,  under  their  and  his  hxmds  and  seals 
^'  or  hand  and  seal,  attested  by  two  or  more  credible  witnesses ;" 
the  consent  appeared  in  writing,  under  the  hands  and  seals  of  the 
two  persons,  but  the  original  attestation  noticed  only  that  the  in- 
strument had  been  ^'  sealed  and  delivered"  by  these  persons;  there 
was  indeed  a  subsequent  attestation,  certifying  that  the  instrument 
had  been  also  ^^  signed ;"  but  this  attestation  was  not  made  until 
after  the  death  of  one  of  the  consenting  parties. — It  is  not  easy  to 
collect  from  Mr.  Vesei/s  report,  what  Lord  Eldon's  opinion  was, 
if  indeed  he  had  formed  any  decided  opinion ;  he  seems  to  have 
considered  that  it  might  be  cantended^  that  a  written  attestation 
was  not  required;  but  admitting  a  written  attestation  to  be  ne- 
cessary, he  appears  to  have  thought  that  it  should  be  contempo- 
raneous with  the  execution  of  the  deed. — As  a  case  of  great 
importance,  the  question  was  referred  to  the  Court  of  Common 
Pleasy  and  there  a  difference  of  opinion  arose  among  the  judges : 
Mansfield^  C.  J.,  was  in  favour  of  the  execution,  on  the  ground 
that  an  attestation  of  the  sealing  and  delivery  included  an  attes- 
tation of  the  signing,  or  if  not,  that  the  subsequent  attestation 
cured  the  defect ;  but  he  dearly  held  tJiat  a  written  attestation 
teas  necessary^  whatever  might  be  the  primary  meaning  of  the 
term  ^attested;"  on  the  other  hand.  Heathy  Lawrence,  and 
Chambers^  J.,  were  against  the  execution,  they  considering  the 
original  attestation  defective,  and  that,  as  the  attestation  ought 
in  their  view  to  form  part  of  the  same  transaction  as  the  execu- 
tion, the  defect  was  not  cured  by  the  subsequent  attestation. 
Nothing  further  appears  to  have  fallen  from  the  Chancellor  ;  as 
observed  by  Sir  E.  Sugden  (A),  the  bill  was  of  course  dismissed. 

[9«33.]  The  next  case.  Doe  d.  Mansfield  v.  Peach  (Z),  arose  on 
an  ejectment  in  the  King's  Bench : — two  persons  were  authorized 
to  execute  a  power  "  by  deed  or  writing,  under  both  their  hands 
^*  and   seals,  to  be  by  them  duly  executed  in  the  presence  of. 


(A)  244.  (0  2  M.  &  S.  576. 

VOL.  I.  z  [933] 
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CHAP.  IX.  ^^  and  to  be  attested  by  two  or  more  credible  witnesses ;"  the 
SEC.  II.  original  attestation  noticed  the  sealing  and  delivery  only;  there 
was,  indeed,  a  subsequent  attestation  of  the  signing,  but  this 
was  made  after  the  death  of  one  of  the  donees  of  the  power.— 
Lord  Ellenborough  and  the  other  judges  of  the  King^s  Bendi 
adopted  the  opinion  of  the  three  puisne  judges  in  Wright  ▼. 
Wakeford^  except  that  they  did  not  think  it  necessary  to  enter 
into  the  question  as  to  the  precise  time  when  the  attestaidon 
must  be  made;  they,  however,  considered  it  to  be  dear  that 
it  could  not  be  made  after  the  death  of  one  of  the  donees  of 
the  power.  In  the  argument,  an  attempt  was  made  to  distin- 
guish the  cases,  on  the  ground  that  on  account  of  the  words 
*^  duly  executed,"  in  the  principal  case,  the  attestation  ought 
to  be  held  to  apply  to  a  due  execution  only,  namely,  by  sealing 
and  delivery;  and  Sir  E.  Sugden{m)  has  intimated  an  opinion 
in  favour  of  this  construction :  the  judges,  however,  determined 
otherwise;  indeed,  the  construction  contended  for  would  pre- 
sent a  refined  distinction,  even  as  applied  to  the  word  '^  deed," 
and  would  be  still  more  difficult  with  reference  to  the  word 
"  writing." 

[934.]  The  last  case  was  followed  in  Wright  v.  Barlow  (n), 
which  was  discussed  in  the  Kin^s  Bench^  on  a  case  sent  firom  the 
•  Court  of  Chancery: — The  donee    was  empowered  to  make  a 

charge  by  '^  deed  or  writing,  under  her  hand  and  seal  attested,"  &&, 
and  for  better  securing  the  pa}rment  she  was  authorized  f gene- 
rally without  any  reference  to  the  same  or  the  like  instruments) 
to  limit  the  premises  for  a  term,  &c. ;  the  attestation  noticed  the 
fiacts  of  sealing  and  delivery  only. — The  judges  adhered  to  their 
former  determination,  intimating  that  if  the  decisions  were 
wrong  they  must  be  rectified  in  a  Court  of  Error.  An  attempt 
was  made  to  support  the  term,  in  consequence  of  no  particular 
instruments  being  referred  to  in  that  part  of  the  power  which 
particularly  related  to  it ;  the  judges,  however,  considered  that 
this  was  not  the  question  referred  to  them,  and  declined  to  enter 
into  it :  it  seems  difficult  to  understand  the  argument,  for  if  the 

{m)  249.         (n)  3  M  &  S.  512  ;  see  Hougham  v.  Sandys^  2  Sim.  96. 
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charge  BEoled,  the  power  to  limit  a  term  for  raising  the  charge      chap.  ix. 
could  not  have  come  into  operation  (1531),  even  assuming  that       ^^^-  "• 
according  to  the  due  construction  of  the  whole  clause,  the  pro- 
vision referring  to  the  instruments  was  not  applicable  to  tlie 
authority  to  create  the  term  (859.) 

[935.]  In  consequence  of  the  numerous  titles  exposed  to  the  Mr.  Prettons 
objection,  an  Act  of  Parliament  was  passed  (o),  the  effect  of 
which  appears  to  be  to  place  instruments  previously  (but  not 
those  subsequently,*)  executed,  and  wanting  the  word  "  signed," 
or  some  such  word  in  the  attestation,  upon  the  same  footing  on 
which  they  would  have  been,  had  the  word  been  found  in  the 
attestation. 

(936.)  The  Act   has  an   exception  with  reference   to  cases 
where  adverse  claims  had  been  made,  &c.  (p.) 

[937.]  The  preamble  of  the  Act,  stating  the  doubts,  &c.,  is 
general,  and  would  include  cases  like  McQueen  v.  Farquhar^ 
where  an  attestation  is  not  required ;  indeed  its  language  is  more 
adapted  to  cases  of  that  kind,  than  to  cases  like  Wright  v.  Wake- 
ford,  where  an  attestation  is  required ;  in  consequence.  Sir  E.  sir  E.  Sugden 
Suffden,  who,  we  shaU  afterwards  (946)  see,  has  impugned  o^tb«pre"n»»>«- 
the  authority  of  the  decisions,  has  even  ventured  to  raise  a 
question  '^  whether  the  enacting  part  of  the  Statute  applies 
"  to  the  right  case,  particularly  with  reference  to  the  last 
"  proviso  in  the  Act "  (q).  It  is  conceived,  however,  that  no 
question  can  be  raised  on  the  subject ;  in  practice  the  Act  has 
been  relied  on  (r).  The  language  both  of  the  preamble  and  of 
the  body  of  the  Act,  is  sufficient  to  include  the  two  classes  of 
cases ;  and  it  would  be  a  most  extraordinary  construction  of  the 


(.>)  54  G.  3,  c.  168. 
(p)  See  Hougham  v.  Sandt/s,  2  Sim. 
95. 
(?)  258. 


(r)  1  Pr.  Ab.  281,  3  Pr.  Ab.  74; 
Ph.  on  £yid.  3rd  ed.  413;  and  see 
Hougham  v.  Sandps,  sup. 


*  Sir  E.  Sugden  has,  it  is  understoood,  given  notice  of  his  intention  to 
introduce  a  new  bill. 

z  2  [937] 
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Act  to  confine  it  to  one  of  the  classes,  and  that  a  class  which 
appears  not  to  require  its  aid :  besides  that,  if  the  preamble  were 
not  suflSciently  extensive,  there  are  various  authorities  to  prove 
that  in  favour  of  the  intention,  the  body  of  an  Act  shall  not  be 
confined  by  the  preamble  (s), 

[988.]  The  "  last  proviso "  referred  to  by  Sir  E.  Sugden^ 
and  which  he  says  he  does  ^^not  profess  to  comprehend,"  would 
appear  to  have  been  inserted  by  way  of  caution,  with  a  view  to 
leave  the  question  perfectly  open  and  unprejudiced  in  cases  not 
remedied  by  the  Act;  and  also  like  questions  in  analogous  cases. 


Aatboritiesas  to 
sealing,  pub- 
lishing, &c. 


[939.]  The  preceding  cases  all  arose  in  consequence  of  the 
attestations  being  defective  with  reference  to  the  signature  of  the 
instruments,  and  the  Act  is  applicable  to  such  cases  only ;  it  is 
obvious  however,  that  a  like  question  may  arise  as  to  the  sealing 
or  delivery  of  an  instrument,  or  with  reference  to  any  other  fact 
required  to  be  attested. 

[940.]  Thus  in  Doe  d.  Hotchkiss  v.  Pierce  (f),  on  an  ejectment, 
a  power  was  to  be  executed  "  by  deed  or  writing  under  hand  and 
"  seal  attested, "  &c. ;  and  the  question  was,  whether  a  will  signed 
and  sealed^  but  attested  only  as  to  the  fact  of  signature^  was  suf- 
ficient ;  it  was  held  that  it  was  not ;  and  further  (what  appeared 
clearly  to  follow  from  the  prior  cases)  that  the  defect  was  not 
cured  by  the  parol  testimony  of  the  witnesses,  that  the  will  W9& 
sealed  as  well  as  signed. 

[941.]  So  again  in  Moodie  v.  Reid  (w),  a  feme  covert  was 
authorized  to  appoint  personalty  by  will,  or  writing  in  the  nature 
of  a  will,  ^^  to  be  by  her  signed  and  jmblished  in  the  presence  of 


(«)  Bacon's  Ab.  "Statute,"   I.  2; 
Mace  y.  Cadelly  1  Cowp.  232. 
(0  6  Taunt.  402,  2  Marsh.  102. 


(m)  1  Mad.  Rep.  516,  7  Taunt  355, 
2  Mad.  Rep.  156. 

[941] 
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**  and  attested  by  two  or  more  credible  witnesses" ;  the  will  was      chap.  ix. 
signed  by  the  testatrix  and  attested   thus,    "Witness  A.  A,        ^^^'  "• 
"  C.  D. ;"  Gibbs,  Lord  C.  J.,  and  the  other  judges  of  the  Court 
of  Common  Pleas,  upon  a  case  sent  by  Sir  T,  Plumer,  V.  C, 
certified  that  the  power  was  not  duly  executed. 

[942.]  In  the  pr<^ess  of  this  case,  particularly  in  the  Common  Whatapubli- 
Pleas,  there  was  much  discussion  as  to  what  was  a  publication  of  is, 
a  will ;  the  Ijord  C.  J., — though  referring  to  devises  of  freehold 
estates,  and  not  to  wills  of  personal  estate,  which  latter  descrip- 
tion of  property  was  embraced  in  the  case  immediately  before 
him,— considered  the  term  "  publication "  with  respect  to  wills 
as  unknown  to  the  law ;  this  however  seems  contrary  to  other 
cases  (v). 

[943.]  Sometimes  the  word  "published"  is  found  in  forms  I>eeds. 
relating  to  deeds  or  acts  inter  vivos. — Thus  in  FitzwillianC s 
case  (it),  a  power  was  reserved  to  a  man  and  his  wife,  to  be 
executed  by  "deed  or  writing"  to  be  "sealed  and  published" 
in  the  presence  of  witnesses;  the  deed  of  appointment  was 
published  accordingly,  but  no  light  is  furnished  as  to  what 
publication  meant. 

[944.]  The  case  of  Moodie  v.  Reid,  seems  to  leave  it  somewhat 
uncertain,  what  was  required  not  only  to  be  attested  by  the  wit- 
nesses, but  actually  to  be  done  by  the  testatrix;  the  latter  of 
course  is  an  important  point,  for  the  insertion  of  the  word 
"  published"  in  the  attestation,  would  have  been  of  no  avail, 
unless  the  testatrix  had  actually  done  that  which  would  have 
amounted  to  a  publication  of  her  will.  Perhaps  it  is  to  be  in- 
ferred as  the  opinion  of  the  judges,  that  the  publication  meant  a 
declaration,  that  the  paper  which  the  witnesses  were  called  upon 
to  attest,  was  the  will  of  the   testatrix;   a  declaration  which. 


(v)  See  Bartlett  v.  Ramsden,  Viner, 
"Devise,"  119,  pi.  16;  Grayson  v. 
Atkinson  (924) ;  Mr.  Windham^s  case, 
cited  3  Atk.  161,  in  Ross  v.  Eu^;  1 


Jar.  Pow.  Dev.  90 ;  1  Rob.  on  Wills, 
23,  120,  2Dd  ed. 

(«')  6  Rep.  32'*;  and  see  Tylley  v. 
Peirce  (771) ;  SayU  v.  Freeland  (931). 

[944] 
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CHAP.  IX.       as  is  well  known,  is  commonly  made  on  such  occasions,  and 
^^^'  "•        wliich,  it  would  seem  from  the  parol  evidence,  the  testatrix  made 
in  the  principal  case,  though  the  fact  was  not  attested. 

• 

[945.]  A  case  very  similar  has  since  occurred  (x) ;  the  attesta- 
tion being  in  these  words,  "in  the  presence  o(A.  J5.,  C.  Z>.,  E,  F.f* 
it  was  contended  that  the  declaration  in  the  conclusion  of  the 
wiRf  that  the  paper  was  the  testatrix's  will  was  a  publication,  but 
the  F.  C,  Sir  John  Leacli,  observed : — "  the  argument  for  the 
"  defendant  supposes  the  witnesses  to  be  acquainted  with  the 
"  contents  of  the  will ;  /  cannot  assume  mare  from  this  attestation 
"  than  that  they  saw  Mrs.  Keir  sign  the  instrument" 


s*  E  s  d«n'«  [946.]  It  may  be  proper  to  notice,  that  the  authority  of  Wright 
strictures  on  the  v.  Wokeford^  and  the  class  of  cases  relating  to  signature  has  been 
Titles.  controverted  (a)  upon  various  groundS|  the  chief  of  which  are 

these : — 

1. — That  according  to  the  due  construction  of  such  powers,  a 
written  attestation  is  not  required ; 

2. — That  if  a  written  attestation  be  required,  an  attestation 
in  the  old  and  ordinary  form  is  sufficient,  particularly  connect- 
ing the  body  of  the  deed  with  the  attestation ;  and 

3. — That  the  decisions  are  contrary  to  those  which  have  taken 
place  on  the  clauses  relating  to  devises  in  the  Statute  of 
Frauds. 


First  objectioD. 


[947.]  The  first  ground  of  objection  must  be,  it  is  conceived, 
on  the  idea  that  the  meaning  of  the  term  ^'  attested,"  may  be 


(x)  Stanhope  v.  Kdr,  2  S.  &  S.  37.  (a)  Sug.  246. 

[947] 
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confined  to  the  merely  being  present  at  the  execution ;  however,       chap.  ix. 
even  if  this  be  the  natural  meaning  of  the  word,  it  is  appre-        **^*^-  "• 
hended  that  its  technical  meaning  is  perfectly  understood  (b)  to  As  to  the  mean- 
be,  that  the  witnesses  shall  sign  a  memorandum  attesting  or  I?|t2Lj^?  ^**"^ 
certifying  the   execution  of  the  instrument,  according  to  tlie 
practice  prevailing  in  Lord  Cohens  time  (c);  and  where,  as  is 
commonly  the  case,  the  word  "  attested  "  follows  the  words  "  in 
'^  the  presence  of,"  as  in  the  instance  of  an  instrument  required 
to  be   "  signed,  sealed  and  delivered,   in   the  presence  of  and 
^^  cUtested'*  by  witnesses;  the  case  is  much  stronger,  if  indeed 
any  other  fidr  meaning  can  be  attached  to  the  word.     It  may  be 
noticed  that  the  word  has  been  used  in  this  sense  by  the  Legisla- 
ture, in  providing  for  the  proof  of  deeds  executed  in  the  East 
Indies^  &c.  (d).    The  Statute  of  Frauds,  as  before  appears  (927), 
has  the  words  '^  attested  and  subscribed"  {e) ;  the  latter  word  may 
have  been  used  to  shew  more  clearly,  that  a  written  attestation 
was  meant,  or  to  shew  that  an  attestation  on  the  same  identical 
paper  must  be  made. 

[948.]  Sometimes  too,  in  powers,  a  written  attestation  is, 
according  to  the  literal  words,  expressly  required,  as  in  Heli  v. 
Bond  (y),  where  the  power  was  to  be  executed  by  the  settlor, 
^'  by  any  instrument  or  writing  by  him  to  be  sealed  and  with  his 
^'  own  hand  svbscribed^  in  the  presence  of  two  or  more  credible 
"  witnesses,  who  shall  torite  their  names  as  witnesses  thereto." 

[949.]  An  attestation  of  a  deed  required  by  an  ordinary  power  As  to  a  separate 
to  be  attested  would,  perhaps,  be  held  insufficient  if  made  on  a  ^ 
distinct  piece  of  parchment  or  paper. 

[950.]  2. — As  to  the  second  ground  of  objection,  tliis  is  at-  Second  objec- 
tempted  to  be  shewn  (ff)  by  two  circumstances ;  one  that  words    °"' 


(6)  See  the  csertificate  of  Manxfield,  \  Com.  307. 

C.  J.,   in    Wright    v.    Wakeford,  4   j  (d)  26  G.  3,  c.  67,  s.  38. 

Taunt,  223 ;  see  ex  parte  Caldecott,  (e)  See  25  G.  2,  c.  6. 

Mont  and  Mac.  433.  (/)  Sug.  appx.  665. 

(c)  2  Inst.  78;   and  see  2  Bla.         {g)  239. 

[950] 
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CHAP.  IX.      requiring  the  instrument  to  be  signed  or  under  hand,  have  been 

^sEc.  II. inserted  as  words  of  course  without  any  particular  meaning  ;  the 

other,  that  the  old  form  of  attestation  "  sealed,  and  delivered" 
has  been  retained. 

[951.]  It  is  perhaps  too  much  to  say  that,  originally,    the 

words  requiring  signature  were  introduced  without  any  pard- 

Objcctofilie       cular  meaning;  it  is   too   obvious   to  require  notice,   that  the 

requisition  of  a  signature  operates  as  a  much  greater  security 
against  forgery,  &c.  (1919) :  in  various  other  particulars,  as  in 
requiring  a  certain  number  of  witnesses  to  be  present,  and, 
according  to  the  common  imderstanding,  to  attest  the  instrument, 
the  framers  of  powers  seem,  for  greater  security  as  to  forgery, 
and  to  prevent  surprise,  &c.,  to  have  intentionally  departed  from 
the  rules  prescribed  by  law  for  the  execution  of  instruments* 

[952.]  That  the  old  form  of  attestation  has  been  retained,  is 
true ;  the  circumstance  is  noticed  by  Blackstane  (A),  when  com- 
menting on  those  provisions  contained  in  the  Statute  of  Frauds, 
which  relate  to  the  signature  of  conveyances ;  but  allowing  the 
fullest  weight  to  common  practice  and  usage,  it  seems  impossible 
to  act  upon  it  when  it  is  in  opposition  to  the  plain  words  of  in- 
struments, which  it  is  apprehended  to  be  in  the  present  case;  at 
least,  if  we  admit  that  any  written  attestation  is  required,  and 
that  the  attestation  of  sealing,  &c.,  does  not  include  the  attesta- 
tion of  signing.  The  argument  on  the  other  side  must,  it  is 
conceived,  be  carried  to  this  extent,  that  if  a  power  require  an 
instrument  to  be  under  "  hand  and  seal,"  (without  any  thing 
being  said  as  to  delivery,)  and  attested,  an  attestation  of  the  seal- 
ing only  would  be  sufficient,  since  a  delivery  of  the  instrument 
would  be  wholly  unnecessary  and  useless. 

fn*^t^'!^rnt°  ^^^       r^^S.^l  Sir  E.  Suffden  proceeds  (i) :— "  At  all  events,  where  the 

^^  deed  is  stated  in  the  body  of  it  to  be  executed  and  attested  in 
"  the  manner  required  by  the  power,  the  attestation,  coupled 
"  with  the  body  of  the  deed,  appears  to  be  a  sufficient  com- 


(h)  2  Com.  306.  (t)  248. 
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**  pliance  with  the  power."     This  may  be  answered  in   the      chap.  ix. 
words  of  the  F.  C,  in  Stanhope  v.  Keir^^^'  the  argument  sup-        ^^^'  "■ 
*^  poses  the  witnesses  to  be  acquainted  with  the  contents  of  the 
"  instrument." 

[954.]  Again,  Sir  E.  Sugden  says  (J) : — "  The  attestation  in  Stamp  Act. 
*^  practice  is  always  considered  a  part  of  the  deed;  it  is  counted 
^*  in  as  part  of  the  instrument,  and  the  stamp  duty  is  paid  on  it" 
It  is  difficult  to  understand  what  bearing  the  Stamp  Act  can  have 
upon  the  subject;  it  would  be  most  extraordinary  that  a  different 
rule  should  obtain  now  to  what  obtained  prior  to  the  passing  of 
the  Stamp  Act,  or  would  have  obtained  if  the  Stamp  Act  had 
never  been  made :  that  under  the  words  of  the  Stamp  Act, — 
directing  ^^  any  schedule,  receipt,  or  other  matter  put  or  indorsed 
^^  thereon,  or  annexed  thereto,"  to  be  taken  into  account  in 
calculating  the  progressive  duties, — attestations  in  the  cases 
under  consideration  are  usually  counted,  is  clear;  but  it  does 
not  appear  how  the  nature  or  sufficiency  of  the  attestation  can 
be  thereby  varied  or  affected. 

[955.]  3. — The  ground,  however,  upon  which  Sir  JB.  Sugden  Third  objection. 
appears  chiefly  to  rely,  is  the  construction  which  has  prevailed 
on  those  branches  of  the  Statute  of  Frauds  which  relate  to  de- 
vises ;  and  as  he  appears  to  think  that  the  late  decisions  as  to 
attestations,  with  reference  to  powers,  have  indirectly  overturned 
various  important  cases  on  the  Statute  of  Frauds,  it  seems  de- 
sirable to  enter  somewhat  particularly  into  the  subject  Sir  E* 
SugderCs  declaration  is  somewhat  alarming  (A) : — "  if  the  recent 
<^  decisions  are  to  stand,  all  the  decisions  on  the  Statute  of 
*'  Frauds  to  which  I  have  adverted,  and  which  have  so  long 
**  been  held  sacred,  will,  in  effect,  be  overruled." 

[956.]  The  Statute  requires  that  all  devises    "  shall  be  in  Requisition  of 
**  writing,  and  signed"  by  the  testator,  or  under  his  direction,  ^  ®  "-t^t^^e. 
"  and  sliall  be  attested  and  subscribed"  in  his  presence  "  by 
"  three  or  four  credible  witnesses." 


ij)  349.  (*>  264. 

[956] 
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Sir  £.  Sugden's 
three  classes  of 
decisions  on  the 
Sutttte. 


[957.]  Upon  this  Statute  Sir  E.  Suffden  remarks  (Z) : — 

"  It  has,  however,  been  decided, 

**  First — That  the  devisor  need  not  sign  in  the  presence  of 
"  the  witnesses  (w) ; 


First  class. 


^^  Secondly — That  the  subscription  of  the  witnesses  to  an 
^'  attestation  which  only  contains  the  words  ^  sealed  and  de- 
"  livered  by,*  &c.,  is  sufficient  (n) ; 

"  And,  Thirdly — It  has  in  three  different  cases  been  holden, 
^'  that  although  the  &ct  of  the  subscription  of  the  witnesses  in 
^^  the  presence  of  the  testator  is  omitted  in  the  attestation,  yet 
*^  if  the  witnesses  be  dead,  and  their  hands  proved,  in  common 
<^  form,  it  is  evidence  to  be  left  to  a  jury,  of  a  compliance  widi 
"  all  the  circumstances"  {o) : 

and  afterwards,  in  an  argument  of  some  length.  Sir  E.  Sugden 
endeavours  to  shew  that  these  three  classes  of  decisions  ought 
to  have  governed  the  principal  case. 

[958.]  It  is  submitted,  however,  that  the jfr^f  and  third  classes 
of  the  decisions  (which  indeed  appear  to  be  clearly  established) 
have  little,  if  any,  application  to  the  subject  under  discussion; 
we  may  therefore  dispose  of  those  first 

[959.]  As  to  the  decisions  that  the  devisor  need  not  sign  in 
the  presence  of  the  witnesses,  or,  in  other  words,  that  his  acknow- 
ledgment, either  express  or  implied,  of  his  signature  is  sufficient, — 
the  point  now  under  discussion  is  not  what  the  executing  party 
is  to  do,  but  what  the  witnesses  are  to  do ;  it  is  not  tlie  question 
of  signature,  but  the  question  of  attestation :  if  the  point  were 
whether  a  power  requiring  an  instrument  to  be  ^^  under  hand 


(0  250. 

(m)   See   1   Jar.   Pow.    Dev.   82; 
White  V.  Trustees  of  British  Museum, 


6Bing.  310. 
(w)  See  1  Jar.  Pow.  Dev.  91. 
(o)  Sec  1  Jar.  Pow.  Dev.  102. 
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'^  and  attested  by  witnesses,"  or  ^'  signed  in  the  presence  of      chap.  ix. 
**  and  attested  by  witnesses,"  would   be  sufficiently  complied        ^^^'  "• 


with  by  the  donee  merely  acknowledging  his  signature  to  the 
witnesses,  the  cases  might  have  some  weight  (921) ;  at  least  as 
to  the  first  form,  which,  like  the  Statute,  does  not  literally  re- 
quire the  instrument  to  be  signed  in  the  presence  of  the  witnesses. 
It  is  supposed  that  the  decisions  are  thought  to  bear  in  this 
way, — as  shewing  that  an  acknowledgment  of  signature  is  suf- 
ficient, and  then,  since  an  attestation  of  that  acknowledgment 
would  be  all  that  would  be  wanting,  or  indeed  could  be  given, 
that  the  attestation  of  the  sealing  and  delivery  must  include  an 
attestation  of  the  acknowledgment,  on  the  ground  that  a  party 
who  has  signed  a  deed,  by  the  mere  act  of  delivering  it  admits 
and  adopts  that  signature  (p) ;  but  without  entering  into  this, 
the  attestation  does  not  shew  that  the  signature  was  subscribed 
to  die  deed  prior  to  the  sealing  and  delivery  of  it;  it  might  have    * 
been  added  afterwards :   the  acts  of  sealing,  of  delivery,  and  of 
sig^ng,  are,  as  Lord  Eldon  observed  in  Wright  v.  Wakeford  ( j), 
acts  perfectly  distinct;    the  presumption  would  be,  no  doubt, 
that  the  acts  were  done  all  at  the  same  time;  but  the  question  is, 
where  an  attestation  is  required,  whether  it  is  not  intended  to 
exclude  all  presumptions ;  whether,  in  fact,  the  creator  of  the 
power  does  not  mean  that  there  shall  be  annexed  to  the  instru- 
ment executing  the  power,  the  positive  and  unequivocal  certificate 
of  the  witnesses  that  all  the  formalities  have  been  Attended  to. 

[960.]  As  to  the  third  class  of  decisions  there  is,  perhaps,  still  Third  class, 
less  reason  to  say  that  they  bear  upon  the  question ;  they  shew, 
thilt  though  under  the  Statute  it  is  essential  that  the  witnesses 
shall  subscribe  the  attestation  in  the  testator's  presence ;  still  it 
is  not  essential  for  the  attestation  to  state  that  they  have  done  so. 
The  ground  of  these  decisions  is  very  obvious,  and  is  particularly 
noticed  in  Hands  v.  James  (r) ;  the  Statute  does  not  require  a 
memorandum  to  be  subscribed  of  this  further  fact ;  the  Statute 
requires  that  the  witnesses  shall  do  a  particular  act  in  the  tes- 

(p)  See  Ph.  on  Evid.  3rd  cd.  413,         (q)  17  Ves.  459. 
418.  (r)  2  Com.  Rep.  530. 
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tator's  presence,  but  there  it  stops ;  it  does  not  require  them  td 
certify  that  they  have  done  that  act:  on  the  other  hand,  in 
Wright  v.  Wakeford^  and  that  class  of  cases,  a  memorandum  is 
required  to  be  made  of  the  fact  of  the  signature.  The  cases, 
therefore,  are  wholly  diflFerent. 


[961.]  The  proper  application  of  the  third  class  of  decisions 
on  the  Statute  of  Frauds,  seems  to  be  to  cases  like  McQueen  v. 
Farqvhar^  where  an  instrument  is  required  to  be  signed,  &c., 
in  the  presence  of  witnesses,  nothing,  however,  being  said  as  to 
attestation;  in  such  cases,  as  in  the  cases  under  the  Statute,  a 
particular  act  is  required  to  be  done ;  the  execution  of  the  power 
in  the  one  case,  and  the  devise  in  the  other,  will  be  ineffectual 
unless  that  act  be  done ;  but  still,  in  each  case,  the  fieict  may  be 
proved,  or,  sufficient  ground  being  laid  for  the  presumption,  it 
will  be  presumed  that  tlie  act  has  been  done  accordingly,  although 
there  shall  appear  no  direct  evidence  in  writing  under  the  hands 
of  the  witnesses,  that  the  act  has  been  done. 


Second  class. 


[962.]  The  other  class,  or  rather  the  single  case  cited  in  the 
other  division,  certainly  may  bear  on  the  point;  the  report,  or 
rather  note  of  the  case  (s)  is,  however,  extremely  imperfect,  and 
it  does  not  appear  that  the  point  as  to  the  attestation  of  the  sig^ 
nature  underwent  any  discussion.  The  case  is  cited  merely  as 
shewing  that  an  instrument  may  be  testamentary,  although  the 
witnesses  are  not  informed  that  it  is  so  (^) ;  indeed  it  would 
appear  from  Lord  Hardwicke^s  notice  of  the  case  in  Rigdeh  v. 
Vcdlier  (u)^  that  the  instrument  was  not  only  attested  as  a  deed, 
but  was  in  the  shape  of  a  deed,  and  that  the  case  was  directed  to 
the  Court  of  Kin^s  Bench  upon  the  point  whether  it  was  testa- 
mentary or  not.  Under  these  circumstances,  therefore,  even  if 
we  are  to  consider  it  perfectly  clear  that  the  word  "  signed"  was 
not  in  the  attestation,  together  with  the  words  '^  sealed  and  de- 
^'  livered,"  perhaps  it  would  be  too  much  to  treat  this  as  a  decision 


(*)  Trimmer  v.  Jackson,  cit.  4  Burn's 
E.  L.  130,  in  Wall%»  v.  WaUis. 
(0  See  Com. "  Devise,"  E.  2,  pi.  1 ; 


and  see  Viner,  "Devise,"   125,   pi. 
13. 
(tt)  2  Ves.  sen.  258, 3  Atk.  734. 

[962] 


CEREMONIES   ACCOMPANYING   APPOINTMENTS.  349 

which  would  be  followed  with  reference  to  the  sufficiency  of  the  chap.  ix. 
attestation  even  in  the  case  of  a  devise;  and  there  may  be  ^^^'  "' 
still  less  reason  to  view  it  as  an  authority  which  ought  to  govern 
the  cases  under  consideration,  and  particularly  where  the  appoint- 
ment is  by  a  deed  or  an  act  inter  vivos.  We  must  bear  in  mind 
too  that  it  may  have  been  considered  that  the  sealing  was  a  suf- 
ficient signing  within  the  Statute  (v). 

[963.]  Sir  E.  Sugden  {w)  adds, — "  and  although  one  learned 
'^  judge  thought  that  the  witnesses  should  attest  the  signing  by 
*'  the  testator,  yet  that  was  overruled;"  no  authority  is  subjoined, 
but  Sir  E.  Suffden  appears  to  be  referring  to  what  is  said  in 
Ellis  V.  Smith  ( x),  respecting  Lord  C.  J.  Holt ;  if  so,  it  is  clear 
the  dictum  was,  with  reference  to  the  question,  whether  the  actual 
signing,  or  a  mere  acknowledgment,  must  be  attested,  a  point 
which  we  have  seen  (959)  does  not  bear  upon  the  question. 

[964.]  Sir  E.  Sugden  again  says  (y)  : — "  It  was  also  held  that 
<'  an  attestation  containing  the  words  ^  sealed  and  delivered,'  was 
^'  sufficient,  and  it  was  said  that  this  was  grounded  on  the  incon- 
'^  venience  that  might  arise  in  families  from  having  it  known  that 
'*  a  person  had  made  his  will."  This  reason  appears  in  the  note 
of  Trimmer  v.  Jackson  ;  its  application  is  obvious  with  reference 
to  the  question  whether  it  is  necessary  that  the  witnesses  should 
know  that  a  particular  instrument  is  a  will  or  not^  or  whether  an 
instrument  in  the  shape  of  a  deed  ought  to  be  deemed  testa- 
mentary, but  the  reason  cannot  be  directed  to  the  omission  of  the 
word  ^'  signed"  out  of  the  attestation. 

[965.]  Upon  the  whole  it  is  conceived,  that  there  is  no  sub-  Conclusion. 
stantial  ground  for  overruling  the  decisions  in  question.  The 
matter  seems  to  resolve  itself  into  a  question  of  construction  and 
intention ;  if  it  can  be  made  out  that  a  written  attestation  is  not 
required, — that  the  witnesses  are,  in  fact,  only  required  to  attend 
and  see  the  execution,  then  indeed  there  is  an  end  of  the  ques- 


(v)  Sug.  212,  n. ;  I  Jar.  Pow.  Dev. 
79. 

{w)  252. 


(ar)  1  Vesju.  12. 
(y)  252. 
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CHAP.  IX.      tion ;  but  unless  this  can  be  made  out,  it  is  not  easy  to  discover 
^^^'  "•        upon  what  ground  particular  facts  are  to  be  attested,  and  not 
others :   Sir  E,  SugderCs  original  impressions  (z)  appear  not  to 
have  been  so  decided  againt  the  objection. 


Period  ofattes-       [966.]  With  regard  to  the  precise  time  in  which  the  attestation 
tation.  must  be  made,  it  before  (932)  appears  that  Lord  Eldon  and  the 

majority  of  the  Judges^  in  Wright  v.  Wakeford^  seemed  to  consider 
a  contemporaneous  act  necessary,  but  that  the  Court  of  Kin^i 
Benck^  in  Doe  v.  Peachy  expressly  avoided  the  question;  per- 
haps (a)  an  attestation  made  at  any  time  during  the  lives  of  the 
donee,  appointee,  &c.,  and  before  a  release,  &c.,  of  the  power, 
would  be  deemed  sufficient,  according  to  the  generally  under- 
stood principle  with  reference  to  powers  required  to  be  executed 
by  deeds  inrolled  (976) :  an  immediate  attestation,  however,  is 
on  every  account  highly  expedient. 

Precise  wordi  of      [967.]  As  to  the  particular  words  necessary  to  be  used  in  the 

the  attestatioQ.  *■         .  \  .  ,  •'. 

attestation,  where  only  one  act  is  required  as  signature,  and  that 
act  alone  is  done,  there  can  be  no  question  that  the  single  word 
"  witness  "  would  answer  the  purpose ;  but  where  there  are  seve- 
ral acts  it  may  peiihaps  be  questionable  whether  this  word  would 
be  sufficiently  precise  {b) :  indeed,  as  to  the  delivery  of  an  instru- 
ment, the  word  "witness"  standing  alone,  might  be  thought  very 
inapplicable. 


10. — Inrolment. 

[968.]  If  a  deed  of  appointment  be  required  to  be  inrolled,  it 
must  be  inrolled  according  to  the  terms  of  tlie  power  (c). 


{z)  1st  ed.  202. 

(a)  See  I  Pr.  Ab.  278,  3  Pr.  Ab. 
75 ;  see  Sug.  1st  ed.  203,  3rd  ed.  261. 


(b)  See  Sug.  247. 

(c)  See  Digged  case  (808) ;  Hawkins 
V.  Kemp,  3  East,  410. 
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[969.]  In  Digg^s  case  (808),  where  the  revocation  was  to  be  chap.  ix. 
**  by  deed  indented  to  be  inrolled  in  any  of  the  Queen's  Courts  "  ^^^'  "' 
and  by  the  deed  of  revocation  it  was  declared,  '^  that  from  the 
"  time  (2720)  of  the  inroknent  of  this  deed  in  the  Chancery, " 
the  uses  should  be  void,  &c., — it  was  held  that  an  inrolment  in 
the  Court  of  Common  Pleas  was  bad,  and  that  the  revocation 
could  not  be  deemed  complete  until  an  inrolment  in  the  Court 
of  Chancery. 

[970.]  Sir  E.  Sugden  (d)  in  discussing  the  question  whether.  Bargain  and 
when  a  power  over  freehold  estate  points  out  no  instrument,  if  ^^' 
it  be  executed  by  will,  the  will  must  have  three  witnesses  (876), 
observes, — "it  seems,  indeed,  once  to  have  been  holden,  that 
if  a  power,  although  not  required  to  be  so,  was  executed  by 
bargain  and  sale,  the  deed  must  be  inrolled  as  a  proper  bar- 
gain and  sale ;  but  Lord  C.  J.  Hale  was  decidedly  against  this 
**  construction  [or  rule] :  his  is  certainly  the  better  opinion." 

[971.]  It  is,  perhaps,  difficult  to  make  the  cited  case  {e)  bear 
much  on  the  point  as  to  wiUs,  even  admitting  that  the  above 
view  was  taken ;  but  in  fact,  the  accounts  we  have  of  the  case 
are  so  imperfect,  that  it  is  impossible  to  say  on  what  ground  it 
was  decided.  It  seems  the  power  did  refer  to  an  instrument: 
it  was  to  be  executed  "  by  deed  under  hand  and  seal;"  and  it 
may  be  thought,  that  unless  the  revoking  conveyance  expressly 
disclosed  an  intention  that  it  should  not  be  complete  without 
inrolment,  (which  appears  very  improbable,)  there  is  no  foun- 
dation for  the  supposed  view :  it  might  as  well  be  argued,  it 
seems,  that  it  did  not  operate  as  a  declaration  of  the  use  of  the 
fine  accompanying  the  (so  called)  bargain  and  sale ;  indeed  this 
arg^ument  may  have  been  urged.  Even  if  in  the  above  case  the 
original  power  had  pointed  to  no  instrument,  there  may  be  a 
difference  between  the  two  cases.  There  are  various  methods  of 
making  an  appointment  by  acts  inter  vivos^ — as,  not  to  refer  to 
others,  a  simple  writing,  a  simple  deed,  or  a  deed  inrolled,  con^ 


(rf)  208;  and  see  Powell,  257.  {e)  Ingram  v.  Parker  (1607);  see  (874). 
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taining  any  words  purporting  to  pass  the  property;  and  as  a 
deed  without  inrolment  is  amply  sufficient  for  the  purpose,  it 
would  seem  extraordinary  to  say  that  because  it  professes  merely 
to  "  bargain  and  sell,"  the  property,  inrolment  must  follow.  In 
the  other  case  the  party  has  selected  a  testamentary  instrument, 
meaning,  it  may  be  thought,  that  the  appointment  shall  operate 
only  by  such  an  instrument,  and  the  question  is  whether  the 
law  can  treat  as  such  any  paper  which  wants  the  solemnities 
which  it  has  prescribed,  with  reference  to  such  instruments: 
in  suppdrt  of  the  disposition,  it  may,  as  we  have  seen  (881), 
be  urged  that  the  paper  has  tiie  testamentary  qualities  of  a  will 
at  common  law,  and  that  the  provisions  of  the  Statute  of  Frauds 
apply  to  certain  cases  only,  and  not  to  this. 


Election  of  one 
of  several 
methods. 


11. — Miscellaneous  Cases,  includirig  the  question  (975)  at  what 
Period  the  Ceremonies  must  be  perfected, 

[972.]  As  observed  by  Sir  E.  Sugden  (f),  "  where  several 
"  modes  of  executing  a  power  are  stated,  the  donee  may,  in  die 
"  absence  of  a  direction  to  the  contrary,  execute  it  in  which  of 
"  the  ways  he  pleases"  (758) ;  the  case  o{  Harris  v.  Bessie  (^), 
cited  in  connexion  with  this  paragraph,  involved,  however,  a 
mere  question  of  construction,  and  the  report  is  very  loose  and 
confused;  the  construction  suggested  by  Sir  JS.  Sugden  would  not, 
it  seems,  be  adopted  unless  unavoidably. 


IndonemeuL 


[973.]  If  a  power  were  distinctly  required  to  be  executed  by 
a  writing  to  be  indorsed  upon  the  original  or  any  other  instru- 
ment, it  would  be  difficult,  if  not  impossible,  to  hold  that  the 
power  could  be  executed  in  any  other  form.  There,  is  a  loose 
note  in  Keble(h),  of  points  arising  on  a  trial  at  bar,  in  Le  Strange 
V.  Temple,  apparentiy  to  the  contrary ;  but  no  dependance  can 
be  placed  on  the  report :  the  words  of  the  power  of  revocation, 


(/)  228. 

(ff)  1  Keb.  347. 


(A)  1  vol.  357. 
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according  to  the  report,  were,  "  by  his  proper  hand  writing,  to  chap.  ix. 
**  be  written  or  indorsed  on  the  indenture,"  expressions  which,  ^^^'  "* 
as  noticed  by  Sir  E,  Sugden  (i),  present  difficulties.  With  a 
view  to  prevent  the  suppression  of  the  revoking  instrument, 
there  may  be  an  evident  advantage  in  its  being  made  by  in- 
dorsement, so  that  such  a  requisition  can  scarcely  be  supposed 
to  be  idle  and  unmeaning ;  it  does  not  appear  on  what  ground 
the  Court  went,  in  the  principal  case,  or  indeed  whether  the 
case  called  for  a  decision. 

[974.]  We  may  refer  to  a  case  {j)  where  an  awards  required  "Indented." 
to  be  made  "  in  writing  indented^'*  was  on  paper  not  indented ; 
and  the  Court  is  reported  to  have  said,  '^  it  is  a  perfectly  imma- 
terial objection,  and  just  the  same  as  if  the  submission  had 
said  the  award  should  be  made  on  gilt  paper."  The  words,  it  is 
presumed,  were  considered  as  not  pointing  to  a  deed,  and  as,  in 
&ucty  meaning  nothing ;  at  all  events,  with  reference  to  powers, 
whatever  may  be  the  case  as  to  awards,  we  must  not  suppose 
that  any  ceremonies  really  meant  to  be  attended  to,  can,  as  to  a 
substantial  performance,  be  dispensed  with :  the  note  of  the 
principal  case  is  very  short. 

[975.]  As  observed  by  Sir E.Suffden  (k),  "generally  speaking  Timeofcom- 
"  every  formality  required  to  the  execution  of  the  power,  must 
"  be  perfected  in  the  lifetime  of  the  donee ;"  and,  as  noticed  by 
Mr.  Preston  (7),  in  the  lifetime  of  the  appointee ;  in  some  cases, 
perhaps,  the  latter  is  still  more  material. 

[976.]  In  Hawkins  v.  Kemp  (wi),  where  a  power  of  revocation 
required  the  deed  executing  it  to  be  inroUed,  an  inrolment,  after 
the  death  of  the  donee  of  the  power,  was  held  bad. 

[977.]  In  these  cases  there  is  no  relation,  as  in  the  case  of 
ordinary  bargains  and  sales  of  freehold  estate,  under  the  Statute 


(i)  226.  (/)  1  Ab.  290. 

(j)  Gatliffe  V.  Dunn,  Barnes,  55.  (m)  3  East,  410.. 

(k)  260. 
VOL.  I.  A    A  [977] 


SEC.  II. 


354  CEREMONIES    ACCOMPANYING    APPOINTMENTS. 

CHAP.  jx.       of  Inrolment ;    until  all  the  formalities  are  complied  with  the 
appointment  is  incomplete. 

[978.]  It  seems  to  have  been  considered,  in  Hawkins  v.  Kengs 
that  the  donee  could  have  prevented  an  inrolment ;  indeed,  tibat 
the  deed  of  revocation  and  new  appointment  could  not  have  been 
inrolled,  at  least  properly,  without  a  further  authority,  notwith- 
standing  the  intention  expressed  in  the  deed;  it  is  observable, 
however,  that  the  donee  was  the  party  interested,  under  the 
deed  of  revocation  and  new  appointment,  which  was  not  executed 
for  a  valuable  consideration. 

[979.]  Mr.  Preston  (n)  appears  to  consider,  that  if  a  time  for 
the  inrolment  had  been  expressly  limited  in  Hawkins  v.  Kemp^ 
and  the  inrolment  had  taken  place  within  the  time,  it  would 
have  been  sufficient ;  that,  however,  may  not  be  clear. 

[980.]  The  cases  on  attestation  (966)  may  be  referred  to  on 
these  points  (o). 


12. — Tenders. 

[981.]  In  old  times  powers  or  clauses  of  revocation  were  made 
to  operate  upon  the  tender  of  a  ring,  a  pair  of  gloves,  or  a  sum 
of  money  (/?),  the  sum  being  generally  of  a  nominal  amount,  as 
twelve  pence,  twenty  shillings,  &c. ;  the  form  was  probably 
adopted  after  the  prevailing  practice  as  to  conditions :  sometimes, 
in  addition,  the  execution  of  a  deed  was  required.  At  this  day 
such  provisions  are  rarely  found ;  it  cannot,  therefore,  be  neces- 
sary to  enter  much  at  large  into  the  subject  As  appears  by 
all  the  cases,  the  ceremony  in  question,  like  all  other  ceremo- 
nies, must  be  in  substance  complied  with,  in  order  to  a  due 
executioa  of  the  power. 


V.  Udd,  Al.  81,  83 ;   Bath  t.  Jlfoim- 
tague  (918). 


(n)  1  Ab.  291 ;  and  see  3  Ab.  96. 

(o)  And  see  (812). 

{p)  See  the  cases  inf.;  and  Udal  \ 
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[982.]  The  distinction  between  nominal  sums  and  substantial      chap.  ix. 
sums,  is  very  marked  in  e<juity ;  where  a  substantial  sum  is  re-       "^'  "* 
quired  to  be  paid,  in  order  to  redeem  an  estate,  although  the  AstoMminai 
condition  is  not  literally  complied  witli,  equity,  as  is  well  known,  sums. 
constantly  interferes  on  a  compensation  being  made ;  but  where 
the  sum  is  nominal  only,  the  tender  is  viewed  in  the  light  of  a  ce- 
remony, and  must  be  made  according  to  the  terms  of  the  proviso. 

[983.]  On  this  ground  of  the  tender  of  nominal  sums  being  in 
the  light  of  a  ceremony,  it  was  urged  in  Englejielfs  attainder 
ease  (1924),  where,  indeed,  the  tender  was  to  be  of  a  gold  ring, 
that  tenders  ought  to  be  deemed  as  personal  acts  denoting  the 
mind  of  a  party,  and  not  like  the  payment  of  substantial  sums, 
which  depended  on  different  principles. 

[984.]  In  GreskanCs  case  (q)  there  were  two  distinct  convey- 
ances of  different  estates^  each  reserving  a  like  power  of  revoca- 
tion on  tlie  tender  to  the  feoffees,  who  were  the  same  parties  in 
each,  of  a  like  small  sum,  the  amount  of  which  varies  in  the 
reports ;  one  such  sum  only  was  tendered,  though  the  professed 
object  was  to  revoke  both  settlements ;  and  it  was  held  that  this 
was  insufficient,  and,  as  it  would  appear,  that  neither  settlement 
was  revoked,  a  suggestion  being  thrown  out  that  perhaps  a 
single  act  would  have  sufficed  in  any  other  case  than  the  pay- 
ment of  money.  It  seems  that  the  feoffees  acknowledged  the 
receipt,  and  that  they  were  the  only  parties  interested;  perhaps, 
however,  they  did  not  expressly  waive  the  payment  of  a  further 
sum.  As  noticed  by  Sir  E.  Suffden  (»•),  Moore  reports  the  case 
as  if  the  aggregate  amount  of  both  the  sums  was  tendered  as  one 
payment,  and  as  if  the  question  was,  whether  there  should  not 
have  been  a  payment  in  several  sums.  A  private  Act  of  Parlia- 
ment was  passed  to  cure  the  defect. 

[985]  In  JVameford^s  case  (9)  the  condition  ran,  that  if  the 
feoffor  should  pay  to  the  feoffees  "or  obtain  an  acquittance''  for 

iq)  1  Leon.  89,  Dy.  372^  9  Rep.      Moo.  261. 
106,    in    Margaret    Podger^s    case ;  (r)  261,  ii. 

A  A  2  [985] 
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'  "pay  or  tender,"  or  "  cause,"  &e. 


[986.]  We  may  conclude  by  referring  to  BvmmgKs  case  («), 
as  to  the  payor  giving  notice  to  the  payee,  when  no  time  is  ap- 
pointed for  the  payment  of  the  money  (^),  and  as  to  the  effect  of 
the  payee  not  attending  to  receive  the  money ;  to  Thome  v.  Aiw- 
imin  (u),  as  to  a  tender  being  made  at  a  place  different  from 
that  appointed  by  the  proviso,  and  the  effect  of  its  acceptance  (p)  ; 
to  Allelic  case  (\d\  as  to  a  tender  being  made  to  the  heir  jpro 
tempore,  notwithstanding  the  subsequent  birth  of  a  posthumous 
heir,  and  that  although  the  heit  be  an  infant  and  the  tender  be 
required  to  be  made  to  the  feoffee  "  and  his  assigns ;"  and  to  Lit- 
tleton^s  Chapter  on  Conditions,  and  Lord  Coh^s  Commentary  on 
it  (x),  as  to  the  general  learning  of  tenders :  we  must  bear  in 
mind,  however,  that  there  may  be  some  distinctions  in  these 
respects  also  between  substantial  and  nominal  sums. 


,  («)  Dyer,  354» ;  cit.  8  Rep.  92^  in 
Fraunces^-s  case;  and  see  3  Ch.  Ca. 
07,  in  Bath  v.  Mountague, 

{i)  See  also  Dame  Burg's  case,  Moo. 
602. 

(w)  2  Ch.  Rep.  71 ,  Finch,  38,  and 


cit.  3  Ch.  Cas.  68,  91,  108,  in  Bo/A 
v.  Mountag%ie, 

(v)  See  Litt  S.  343. 

(tr)  Ley.  55 ;  and  see  note  1  to  Co. 
Litt  206*. 

(a?)  See  Co.  Litt.  205*,  &c. 
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[987.]  In  deciding  upon  the  question  to  whom  an  appointment  - 
may  be  made,  besides  attending  to  the  general  rules  of  law  as  to 
the  capacity  of  persons,  and  as  to  the  doctrine  of  perpetuity,  &c., 
we  must  have  especial  regard  to  the  wording  of  the  particular 
power.  Some  points  upon  the  subject  having  relation  to  par- 
ticular  kinds  of  powers,  which  it  has  been  considered  better  to 
treat  of  separately,  will  be  found  under  their  proper  heads. 

[988.]  W^  may  first  notice  that  under  a  general  power  of  ap-  As  to  a  person 
pointment,  to  be  exercised  by  an  act  inter  vivos^  it  is  clear  that  hf^H!"*^ 
the  donee  may  appoint  to  or  in  trust  for  himself  (a) ;  as  else- 
where (1387)  appears,  the  appointee  is  in  by  the  original  instru- 
ment, so  that  an  appointment  by  the  donee,  directly  to  himself,  is 
not  open  to  the  objection  tliat  a  man  cannot  give  to  himself;  in 
short  the  donee  has  strictly  nothing  to  give :  we  may  refer  to  the 
cases  on  assets  (1818),  where  an  appointment  made  to  another, 
voluntarily,  may,  in  some  cases,  be  in  a  sense  deemed  an  appoint- 
ment to  the  donee. 


{a)  Bp.   of  0x011    V.  Leighton,  2 
Vera.  376;  Barford  v.  Streety  16  Ves. 


135 ;  Irmn  v.  Farter,  19  Ves.  86. 

[988] 
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CHAP.  X.  [989.]  Questions  as  to  the  parties  to  whom  appointments  may 

^^^'  ^'        be  made,  more  commonly  arise  under  limited  powers.    As  to  that 

kind  of  powers,  we  may  consider  the  present  branch   of  our 

subject  under  several  heads. 

1. — To  whom  Appointments  may  be  made  tmder  Powers  to 
appoint  to  "  Children  "  (990) ;  and  herein  (1003)  as  to 
Settlements  upon  others,  made  with  the  Consent  of  the 
Objects  of  the  Power, 

2. — To  whom  Appointments  may  be  made  wnder  Powers  to 
appoint  to  "  Issue,"  "  Heirs  of  the  Body,"  §-c  (1013), 
including  the  question,  whether  the  Issue  take  by  way 
of  Substitution  for  their  Parents. 

3. — To  whom  Appointments  may  be  made  under  Powers  to 
appoint  to  "  Younger  Children,"  &c.  (1022). 

4. — WheQuer  the  Husband  may  be  an  Appointee  in  lieu  of  the 
Wife(\(y26). 

5. —  Whether  Appointments  may  be  made  to  Trustees  (1028). 


1. — To  wlumi  Appointments  may  be  made  under  Powers  to 
appoint  to  "  Children;"  and  herein  (1003),  as  to  Set- 
tlements upon  others,  made  with. the  Consent  of  the 
Objects  of  the  Power, 

[990.]  Sir  E.  Sugden  (b)  states  that  "  it  is  now  perfectly  estar 
"  blislied,  that  a  power  to  appoint  to  children  will  not  authorize 
**  an  appointment  to  grandchildren."  No  point  can  be  more 
clear,  generally  speaking;  and  with  reference  to  it  there  is  litde, 
if  any  thing,  peculiar  to  powers;  it  is  simply  a  question  what  the 
term  "  children"  means. 


(b)  501. 

[990] 
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[991.]  In  ordinary  cases  a  limitation  or  a  gift  to  the  ^^  chil-       chap.  x. 
**  dren"  of  a  party,  will  be  confined  to  the  actual  children  of  the        *^^'  ^* 
party,  and  will  not  extend  to  remoter  issue  (c):   it  seems  to  CommoD  gifts  to 

.  .  "  children." 

follow,  therefore,  that  a  power  to  appoint  to  the  "  children"  of 
a  party,  will  be  confined  in  the  like  manner.  In  particular  cases, 
whether  arising  under  powers  or  otherwise,  it  may  be  plain  that 
remoter  issue  are  meant  to  be  included  under  the  word  "  children," 
and  the  term  will  be  construed  accordingly,  so  far  as  the  rules 
of  law  as  to  perpetuity  admit  of  this;  some  of  the  cases  cited  Perpetuity. 
by  Sir  £.  Sugden  arose  on  marriage  settlements,  where,  by  law, 
grandchildren  cannot  take  (i/),  at  least  beyond  a  limited  extent 

[992.]  That  the  word  ^'  children  "  in  powers  is  to  be  usually 
taken  in  its  natural  sense,  appears  by  numerous  cases ;  in  most 
of  the  cases  indeed,  other  words  are  found  rendering  the  natural 
meaning  still  more  plain ;  besides  that  several  of  the  cases  arose 
on  marriage  settlements.     Some  of  the  authorities  relate  to  real,  ^^^\  *«>^  P«'- 

,  ,  ,  sonal  estate. 

Others  to  personal  estate ;  it  has  been  sometimes  said,  that  there  is 
a  difference  between  the  two  kinds  of  property  on  this  point; 
this  however  seems  in  general  questionable. 

[993.]  In  Alexander  v.  Alexander  (e),  a  testator  empowered  The  authoritiei. 
his  wife  to  dispose  of  money  among  *'  children  begotten  between 
*^  us,"  in  proportions,  &c. ;  and  limitations  to  grandchildren  were 
held  void. 

[994.]  In  Adams  v.  Adams  (/*),  a  settlement  of  real  estate  was 
made  on  **  such  child  or  children  of  A.^  begotten  or  to  be  be- 
"  gotten  on  the  body  of  J5.,  his  wife  "  [the  settlors]  **  for  such 
**  estate  or  estates,"  &c,  as  should  be  appointed,  and  in  default 
of  an  appointment,  on  the  sons,  daughters,  &c. ;  and  the  limita- 
tions were  held  to  extend  to  children  only :  perhaps  with  refe- 


(c)  2  Jar.  Pow.  Dev.  297 ;  1  Rop. 
Leg.  100, 2d  ed. 

(<0  Sug.  436. 

(«)  2  Ve6.  seD.  640 ;  see  White  v. 
St.  Barbe  (1007). 

(/)  2  Cowp.  651 ;  and  see  Whist- 


ler V.  Webster y2  Yes.  ju.  367 ;  Crompe 
r.  Barrow,  4  Ves.  681 ;  Butcher  w.  But' 
eher  (1139);  Lowson  v.  Lowson,  3  B. 
C.  C.  272 ;  S.  C.  cit.  2  B.  C.  C.  26, 
in  Rohinson  v.  Hardcastle. 
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rence  to  remoteness,  &c.,  children  may  have  been  living  at  the 
time,  but  the  intention  to  confine  the  settlement  to  children  was 
clear  from  various  circumstances. 


[995.]  The  wording  of  the  limitations  in  Brudenell  v.  JElwes 
(1572),  was  very  similar  to  that  in  Adams  v.  Adams  ;  Brudenell  v. 
Elwes  arose  on  marriage  articles  and  a  settlement  in  pursuance 
of  them  (ff). 


Duke  of  Devon- 
shire's case. 


[996.]  Indeed  there  is  only  one  case  apparently  contrary  to  the 
general  authorities ;  the  case  referred  to,  and  which  has  been  the 
subject  of  much  comment,  is  Doe  v.  Lord  George  Cavendish  (A) : — 
lands  were  devised  to  a  party  for  life,  with  remainder  to  trustees  to 
preserve^  §*e.,  with  remainder  to  the  use  of  such  of  his  (the  tenant 
for  life's)  ^^ child  or  children''  by  his  late  wife  (t),  "for  sudi 
"  estate  and  estates,  and  in  such  shares  and  proportions,  and 
"  under  and  subject  to  such  powers^  provisoes,  conditions,  restrict 
^'  tions  or  limitations  "  as  he  by  deed  or  will  should  appoint ;  and 
for  want  of  an  appointment,  to  the  use  of  all  the  children^  as 
tenants  in  common  in  tail,  with  cross  remainders,  &c.,  and  with 
remainder  to  the  use  of  the  tenant  for  life  in  fee. — The  tenant 
for  life  made  a  will,  which  was  held  to  embrace  the  estate, 
whereby  he  settled  the  premises,  among  others,  in  undivided 
moieties  upon  two  of  the  children  for  life,  with  remainders  to  their 
sons,  &c.,  in  strict  settlement ;  and  an  opinion  was  expressed  by 
the  Court  of  Kiv/fs  Bench,  that  this  was  authorized.  The  case 
has  not,  however,  been  spoken  of  with  much  respect  (j),  and 
having  regard  to  the  general  decisions,  appears  to  be  of  no 
authority  ;  Ashhurst,  and  Bidler,  J.,  indeed  seem  to  have  taken 


{^)  And  see  Langston  v.  Blackmore, 
Amb.  289 ;  Wade  v.  Paget,  I  B.  C.  C. 
364 ;  Pitt  V.  Jackson^  or  Smith'  v. 
Lord  Camelfard  (1561);  Pocklington 
V.  Bayne  (1137);  Rohimon  v.  Hard- 
castUy  inf.;  Bushy  v.  Salter^  2  Pr. 
Ab.  164. 

{h)  4  T.  R.  741,  note  to  Grijffitk  v. 
Harrison ;  S.  C.  cit.  2  B.  C.  C.  25, 


&c.,  and  2  T.  R.  244,  &c.,  in  Robin- 
son V.  Hardcastle;  see  Fearne's  P.  W. 
319. 

(i)  $ee  Sug,  436. 

(i)  2  B.  C.  C.  26,  28,  in  Robinson 
V.  Hardcastle;  2  East,  381,  note  to 
Doe  d,  Allen  v.  Calvert;  4  Ves.  684, 
in  Crompe  v.  Barroic;  Sag.  501. 
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the  same  view  in  Griffith  v.  Harrison  (A),  which  arose  on  some  chap.  x. 
infonnal  codicils;  the  other  judges,  however,  Lord  iCienyonand  ^^^-  ^' 
Grose,  expressed  a  different  opinion.  The  decision  in  Doe  v. 
Ijord  George  Cavendish,  turned  chiefly  on  two  other  grounds, — the 
doctrine  of  election  (3079),  and  the  doctrine  of  acceleration 
(1585;;  it  is  remarkable  that  it  has  been  impugned  also  with 
reference  to  each  of  these  grounds.  It  may  be  noticed  that  the 
Court  did  not  (as  was  supposed,  it  seems,  in  Doe  d.  Smith  v. 
Webber  (/),)  mean  to  intimate  that  the  word  ^^  children"  included 
'^  grandchildren,"  but  that  the  subsequent  full  words  showed 
that  the  wUl  meant  to  authorize  a  strict  settlement  The  words 
with  such  ^*  powers,  provisoes,"  &c^  however,  may  mean  what  the 
forms  sometimes  express — ^^  the  same  being  for  the  benefit  of  the 
"  objects*^  (w) — or  may  include  powers  of  revocation,  &c.  The 
Court  seems  to  have  proceeded  on  conjectures  as  to  the  testatrix's 
meaning,  rather  than  on  the  received  rules  of  construction. 

* 

[997.]  With  respect  to  the  case  of  MaOison  v.  Andrews  (n), 
it  seems  difficult  to  suppose,  with  Sir  E.  Sugden  (o),  that  the  case 
of  Maddison  v.  Andrew  (/?),  can  have  been  meant ;  the  cases 
vary  in  almost  every  particular ;  however,  whatever  case  may 
have  been  meant,  no  reliance  can  be  placed  on  such  loose 
statements. 

[998.]  Sir  £•  Sugden  (q)  treats  the  case  of  Brudenell  v.  Elioes  Sir  £.  Sugden*s 
(1572),  as  having  clearly  overruled  Doe  v.  Lord  George  Caven-  ^^/i  v.  £/»«»,• 
dish,  and  the  more  plainly  to  shew  this,  places  (r)  the  words  of 
each  power  in  juxta-position,  stating, — ^^  that  it  is  quite  impos* 
^^  sible ;"  and  again,  that  ^^  it  would  be  idle  to  attempt  to  dis- 
^^  dnguish  the  cases;"  it  is  remarkable,  however,  that  he  has 
overlooked  the  fact,  that  the  limitations  to  the  grandchildren 
in  Brudenell  v.  Elwes,  even  if  the  grandchildren  were  included 


(k)  4  T.  R.  737,  3  B.  C.  C.  410. 
(0  1  B.  &  A.  720. 
(m)  Sug.604. 

(»)  2  B.  C.  C.  26,  Q.  to  Robinson 
V.  HardcattU;    and  see  in  Pitt  v. 


Jackson,  2  B.  C.  C.  54. 
(r>)  507,  n. 
(;?)  1  Ves.  sen.  57. 
Iq)  506. 
(r)  507. 

[998] 
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CHAP.  X.       under  the  term  ^^  children,"  would  have  been  too  remote,  at 
^^^'  '•        least  in  equity,  under  the  muxiage  articles.     The  question  of 
remoteness  appears  very  distinctly  in  Mr.  Bad's  report :  Doe.  ▼. 
Lard  George  Cavendish^  was  not  oipNi  to  that  objection. 

and  of  AUxan^  [999.]  And  here  we  may  notice  a  point  in  Alexander  v.  Alex- 
^  ^'  aafider  («),  where,  imder  a  will,  a  widow  of  the  testator  had  a  life 
interest  in  a  sum  of  6000/.  with  a  power  of  disposition  among 
their  children;  the  testator's  will  also  containing  a  provision, 
that  ^^  if  his  wife  should  think  fit  to  apply  in  her  life  dme 
^^  any  part  of  the  said  6000/.,  as  an  increase  of  any  portions 
^^  given  by  the  will  to  his  said  children,  or  any  of  them,  for 
^^  their  better  advancement  in  marriage  or  otherwise  in  the 
^<  world,  then  the  trustees  should,  out  of  the  said  6000/.,  issue 
^^  and  pay  such  part  thereof  for  the  benefit  of  stich  children,  as 
^^  his  wife  should  by  any  writing,  as  aforesaid,  direct  and  ap- 
"  point"  The  wife  did  not  exercise  this  power ;  but,  by  her 
will,  limited  part  of  the  fiind  to  a  daughter  for  life,  and  then 
to  her  children,  &c. ;  and  the  M.  iR.,  in  holding  the  trusts  for 
tlie  grandchildren  void,  intimated  that  under  the  power  she 
might  have  done  something  of  the  kind.  &vt  E,  Sugden(t)j 
contrary,  it  seems,  to  Mr.  Justice  BtiUer's  idea  (ti ),  appears  to 
consider  the  M,  R.  to  have  meant,  that  this  might  have  been 
done  under  the  power  properly,  and  not  by  force  of  the  con- 
sent of  the  child,  as  in  White  v.  SL  Barbe^  and  that  class  of 
cases  (1003) ;  but  it  might  be  difficult  to  maintain  this,  unless, 
indeed,  the  will  contained  a  settlement  of  the  portions  provided 
directly  by  the  testator  for  the  children,  and  referred  to  in  the 
clause. 

Children  of  a  [1000.]  Sometimes  powers  are  {riven  to  be  exercised  amone 

person  having  ,  .  . 

no  prior  interest,  the  children  of  a  party  taking  no  life  interest  (a);  it  may,  in 

some  cases,  be  questionable  what  children  the  power  embraces, 


(»)  2  Ves.  sen.  640. 
"  (0  508.« 

(«)  2  T.  R.  253,  in  Robinson  v. 
HardcaslU. 


(a)  See  WolUn  v.  Tanner,  5  Ves. 
218;  Coleman  v.  Seynwur,  1  Ves. 
sen.  209 ;  and  see  Lonpnore  v.  Broom, 
7  Ves.  124. 
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and  particularly  whether  children  bom  after  the  decease  of  a 
testator,  or  of  the  donee  of  the  power,  or  after  some  other 
period — according  to  circumstances — may  be  included  (i). 


CHAP.  X. 
SEC.  I. 


[1001.]  Upon  children  in  ventre  sa  mere,  the  general  doc-  Ventre  uimwB, 
trine  (c)  ordinarily  (2640)  applies  to  powers;  accordingly,  where 
a  settlement  contained  a  power  to  charge  portions  for  younger 
diildren  ^^  who  should  be  living  at  his  (the  father's)  death;'' 
a  charge  in  £Eiyour  of  a  living  child,  and  one  in  ventre  sa  mere, 
was  held  good  (d). 

[1002.]  And  here  we  may  notice,  that  as  the  words  '^  nephews  "  Nephews/' 
<^  and  nieces"  do  not  in  general  mean  great  nephews  and  great 
nieces  (e),  the  like  construction  commonly  prevails  as  to  a 
power  {f) ;  indeed,  with  reference  to  powers,  in  ascertaining 
the  meaning  of  the  terms  ^^  children,"  ^^  nephews,"  &c.,  we  must 
usually  be  guided  by  the  meaning  of  the  like  terms  in  ordinary 
limitations. 


[1008.]  Althou^,  regularly,  an  appointment  can  be  made  Seitlemenu 
only  in  fitvour  or  for  the  benefit  of  an  object  of  the  power,  many  ^f  jh^  object^** 
cases  are  found  in  the  books  of  appointments  being  made  to  other 
persons  with  the  consent  of  the  objects. 

[1004.]  Thus  in  Routledge  v.  Dorril  (g),  where  a  daughter 
was  an  object  of  a  power  over  money,  a  settlement  on  the 
issue,  &c.,  on  the  occasion  of  the  daughter's  marriage,  was  sup- 
ported ;  there  was,  in  fact,  first  an  appointment  to  the  daughter 
herself,  but  this  was  not  relied  on,  and  seems  commonly  imma- 
terial :  it  is  not  stated  whether  the  daughter  was  of  age. 


(6)  See  (2629);  and  see  1  Rop. 
Leg.  71 ,  2nd  ed. ;  2  Rob.  Wills,  248, 
n.  2Dd  ed. 

(c)  1  Rop.  Leg.  88,  2nd  ed.;  I 
Rob.  Wills,  353,  n.  2nd  ed.;  2  Jar. 


Pow.  Dev.  325. 
(d)  Beale  v.  Beale,  1  P.  Wms.  244. 
(<?)  See  Shelley  v.  Bri'er,  Jacob,  208. 
(/)  Falkner  v.  Butler,  Amb.  514. 
Ig)  2  Ves.  ju.  357;  see  (999). 
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[1005.]  There  was  a  prior  case  (A)  which  concerned  a  lease* 
hold  estate,  vested  in  trustees,  where  the  general  doctrine  ap^ 
pears,  though  the  report  as  to  the  fiEu^ts  is  somewhat  confused. 

[1006.]  Brudenell  v.  Elwes  (t),  arose  on  a  landed  estate:  ac- 
cording to  what  is  stated  in  Mr.  Eas^s  report,  it  might  be  thought 
that  the  deed  of  appointment  was  executed  by  all  the  children, 
but  from  Mr.  Vemfs  account  of  the  case,  the  reverse  would 
appear;  there  seems  however  to  have  been  no  intention  in  the 
above  case  that  a  settlement  should  be  made  by  the  children, 
but  simply  by  the  appointment  of  the  mother. 

[1007.]  In  White  v.  St.  Barbe  {j ),  the  fund  was  money :  there, 
under  a  power  in  a  widow  to  appoint  to  children,  a  settlement 
appears  to  have  been  made  on  a  daughter  and  her  children,  widi 
the  consent  of  the  daughter  and  her  husband,  and  the  appoint- 
ment was  upheld ;  the  husband  survived,  and  the  contest  seems  to 
have  been  with  the  other  children. 

[1008.]  The  doctrine  was  fully  entered  into  in  the  recent  case 
of  Thicker  v.  Sanger  (A),  where  the  subject  matter  was  a  freehold 
estate;  there  was  first  by  one  instrument  an  appointment,  and 
then  by  another  instrument  a  regular  settlement;  the  appoint- 
ment, as  it  appears,  having  been  made  under  an  agreement  that 
the  appointee  should  forthwith  settle  the  estate  on  his  chil- 
dren, &c.;  the  appointment  was  sustained.  In  the  subsequent 
case  of  Cutten  v.  Sanger  (/),  on  a  bill  by  the  assignees  of  the  ap- 
pointee, then  a  bankrupt,  to  set  aside  the  settlement  as  fraudu- 
lent (1874),  it  was  contended  that  the  agreement  on  which  the 
appointment  proceeded  would  protect  the  settlement;  but  that 
argument,  as  may  be  expected,  did  not  prevail,  though  under  the 
circumstances  the  settlement  was  not  set  aside. 


(A)  Langstone  v.  Blackmore,  Amb. 
289. 

(i)  (1572);  sec  Wade  v.  Paget,  1 
B.  C.  C.  364 ;  Smith  v.  Lord  Camel- 
ford,  2  Ves.  ju.  704  ;  Davis  v.  Uphill^ 
I  Swan.  129;  Palfner  v.  Wheeler,  2 


Ball.  &  B.  18. 

(J)  1  V.  &  B.  399. 

{k)  M'Cle.  425 ;  see  Reade  v.  Beade 
(1684). 


(l)2Y.k  J.  459. 
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[1009.]  The  cases  have  generally  been  sustained  in  equity  only,  chap.  x. 
but  in  Tucker  v.  Sanger^  there  was,  as  we  have  seen,  a  regular  ap-  ^^^-  '• 
pointment  and  then  a  settlement ;  the  interference  of  equity  was  As  to  law  and 
there  asked  to  set  aside  the  arrangement :  possibly  the  appoint- 
ment  and  settlement  might  have  been  contained  in  the  same 
instrument  (844),  but  it  might  be  imprudent  in  practice,  in 
framing  instruments,  to  rely  on  this  view.  There  might  be  still 
more  difficulty  in  supporting  such  an  arrangement  at  law,  with* 
out  a  direct  appointment  to  the  object,  since  it  appears  considered 
that  at  law  an  appointment  cannot  be  made  to  another  with  the 
mere  concurrence,  or  by  the  direction  of  the  object  (1028) ;  this, 
however,  may  depend  on  circumstances.  Where  the  appoint- 
ment is  really  defective,  it  may  not  follow  that  relief  would  be  As  to  defective 
granted  unless  the  object  of  the  power  should  be  one  of  the 
favoured  classes  (2829) ;  in  Tucker  v.  Sanger^  the  object  was  a 
nephew  of  the  donee,  but,  as  we  have  seen,  the  appointment  was 
regular.  Where  the  fiind  is  a  chose  in  action^  and  in  some  other 
cases,  the  mere  settlement  in  one  instrument  with  the  concurrence 
of  the  object  might  perhaps  be  deemed  substantially  an  appoint- 
Qient  and  a  settlement,  so  as  that  the  execution  of  the  power 
should  not  be  deemed  defective.  In  some  cases  questions  may 
arise  how  far  the  settlement  by  the  object  is  defective. 

[1010.]  K  the  object  shoidd  be  really  unwilling  to  settle  the  As  to  a  com- 

pulsorv  settle* 

property,  it  may  be  at  least  doubted  how  far  the  arrangement  ment. 
would  be  good.  It  elsewhere  (1558)  appears  that  an  appoint- 
ment upon  condition  that  the  appointee  shall  settle  the  property 
on  strangers  is  bad,  at  least  to  a  certain  extent,  and  it  might  be 
difficult  to  distinguish  the  cases ;  indeed,  to  hold  that  such  arrange- 
ments are  good,  would  be  to  say  that  the  power  extends  to 
strangers ;  in  many  instances  too  the  rides  as  to  perpetuity  would 
be  infringed:  Twcker  v.  Sanger  appears  to  have  approached  a 
good  deal  towards  compulsion  {m). 

[1011.]  In  the  case  of  a  reversionary  money  fund,  appointed'  Reversionary 
tb  the  children  of  a  married  woman,  with  the  consent  of  her  and  feme  em^t  in 

money. 

(m)  And  see  Palmer  y.  Whteler,  2  Ball.  Sc  B.  18. 
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Wills. 


her  hosbandy  it  may  be  questionable  what  would  be  the  effect  if 
she  should  survive  and  dispute  the  settlement;  it  might,  perhaps, 
be  difficult  to  hold  that  the  appointment  should  not  be  suataiDed : 
in  White  v.  St  Barbe^  the  husband  survived;  indeed,  on  this 
point  there  were  peculiar  circumstances  in  the  case. 

[1012.]  It  follows,  as  of  course,  that  die  appointment  in  all  the 
cases  must  be  by  an  act  inter  vivos  (n) ;  at  least  it  would  be 
difficulty  to  support  a  testamentary  appointment  made  under  sudi 
an  arra^igeme^t  with  the  object 


"  Issue." 


Context. 


Perpetuity. 


2. — To  whom  Appointments  may  be  made,  under  Powers 
to  appoint  to  "  Issue,"  "  Heirs  of  the  Body,"  §'c, 
including  the  question,  whether  the  Issue  take  by  way 
of  Substitution  for  their  Parents, 

[1013.]  Sir  J2.  Suffden  (o)  says,  "  a  power  to  appoint  to 
^*  issue  includes  all  issue,  however  remote,  born  in  due 
^^  time,"  citing  Hockley  v.  Mcnobey  (p) ;  it  is  almost  unnecessary, 
however,  to  add,  that  though  the  general  meaning  of  the  word 
^^  issue  "  may  be  more  extensive  than  that  of  **  children,"  this 
must  depend  upon  the  context  {q) :  in  Bristow  v.  Warde  (r),  the 
word  ^^  issue  "  was  considered  to  mean  ^^  children."  In  many 
cases  the  words  "  children  or  remoter  issue,"  or  words  to  that 
effect,  are  found. 

[1014.]  As  to  "  all  issue,  however  remote,  bom  in  due  time" 
being  included,  this,  too,  must  depend  on  circumstances;  indeed, 
the  words  ''  born  in  due  time "  may  be  thought  to  express  no 
very  definite  meaning:  the  limitations  in  defifttdt  of  an  appoint- 
ment («),  and  the  whcde  context,  must   be  looked  to,  and  a 


(n)  See  Alexander  v.  Alexander 
(999.) 

(o)  437. 

(/?)  (231);  sec  Target  v.  Gaunt 
(228) ;  Othrey  v.  Bury,  1  Ball.  &  B.  63. 

(q)  See  Dalzell  v.  Welck^  2  Simon, 


319 ;  1  Rop.  Leg:.  109, 2nd  ed. 

(r)  2  Ves.  ju.  336 ;  aad  see  Camp- 
bell  V.  Sandy$,  1  S.  &  L-  281 ;  and 
DilUm  V.  Dillon,  1  Ball.  &  B.  77. 

(«)  Sec  Routledge  v.  Ihrrit  (1017) 
(1054). 
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difference  may  in  some  cases  arise,  according  as  the  power  is       chap.  x. 
an  exdusive  one  or  not  (a)  *^-  '• 


[1015.]  WlietLer   issue   take   together  with,   or  merely  by  P#r  capita,  &c. 
way   of  substitution  for,   their  parents,  must  depend  on   cir- 
cumstances (&). 

[1016.]  In  Longmare  v.  Broom  (c),  under  a  trust  to  dispose  of 
a  residuary  personal  estate  *'  unto  and  amongst"  two  brothers 
and  a  sister  of  the  testator,  ^'  or  their  children,"  the  brothers  and 
sister,  and  their  children,  were  all  held  intitled  to  take  in  default 
c^  an  i4)pointment ;  but  it  does  not  appear  -  in  what  way  the 
power  must  have  been  exercised  (d) :  the  result  was,  that  one 
brother  having  a  very  large  £amiily,  they  took  nearly  the  whole 
of  the  property. 

[1017.]  In  Routledge  v.  Dorril  (e)  there  was  a  particular  pro* 
vision  as  to  the  issue  standing  only  in  the  place  of  their  parents ; 
but  it  was  made  expressly  to  operate  merely  in  case  of  there 
being  no  appointment, — that  is,  as  it  seems  to  have  been  con- 
strued, as  to  the  whole  fund  if  no  appointment  at  all  was  made, 
or  as  to  the  fund  left  unappointed  if  a  partial  appointment  was 
made :  the  peculiarity  in  that  case  was  that,  according  to  the 
letter  of  the  clause,  it  extended  only  to  the  issue  of  a  deceased 
child,  so  as  to  prevent  them  taking  more  than  their  parent  would 
have  done  if  living,  without  going  on  to  say  that  the  issue  of  a 
living  child  should  not  take  concurrently  with  their  parent;  the 
latter,  however,  was  held  to  be  unpBed. 


(a)  See  Routledge  v.  Dorril,  sup.; 
DalzM  V.  Wekhy  ntp. 
(6)  1  Jar.  Pow.  Dey.  379,  ii.,384,  n. 
(c)  7  Ves.  124.    - 
{d)   See   Mocatta  v.  Lousada,  12 


Ves.  123,Sug.492,  n.;  ex  parte  Wil- 
liamsy  1  J.  &  W.  89;  Garthtcarth  v. 
RnhvMon^  2  Sim.  43 ;  see  (1161). 
{e)  2  Ves.  jun.  357. 
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CHAP.  X.  [1018.]  In  Fox  V.  Gregg  {/)  the  proviso  as  to  the  issue  taking 

SEC.  I.  merely  as  substitutes  for  their  parents,  appears  to  have  extended 
not  only  to  the  gifts  in  default  of  an  appointment,  but  to  gifts 
under  an  appointment ;  and  to  have  had  the  effect  of  making  the 
issue  objects  of  the  power,  although  they  were  not  originally 
referred  to  in  the  power. 


"Heirs  of  the         [1019.]  In  some  cases  powers  have  been  given  to  appoint  to 
^*  the  "  heirs  of  the  body"  of  a  tenant  for  life. 

[1020,]  Tims  in  Doe  d.  Cofev.  Goldsmith  (^),  land  was  devised 
to  a  party  for  life,  and  after  his  decease  ^^  unto  the  heirs  of  his  body 
^'  lawfully  begotten,  in  such  parts,  shares  and  proportions,  man- 
*'  ner  and  form,"  as  he  should  by  will,  deed,  &c.,  appoint,  "and 
'^  in  default  of  such  heirs  of  his  body,"  (not  of  an  appointment) 
then  "  immediately  after  his  decease,"  over ;  an  estate  tail  was 
held  to  have  been  created,  but  no  information  appears  as  to  the 
power ;  the  donee  was  dead  and  had  sufiFered  a  recovery. 

[1021.]  In  Doe  d.  Wright  v.  Jesson  (A),  there  was  a  devise  to 
a  man  for  life,  and  after  his  decease  "  unto  the  heirs  of  the  body" 
of  the  tenant  for  life,  "  in  such  shares  and  proportions"  as  he,  by 
deed  or  will,  &c.,  should  appoint ;  and  for  want  of  an  appoint- 
ment, "  to  the  heirs  of  the  body"  of  the  tenant  for  life,  "share 
"  and  share  alike,  as  tenants  in  common,  and  if  but  one  child, 
"  the  whole  to  such  only  child ;  and  for  want  of  such  issue,"  to 
the  testator's  right  heirs :  the  great  point  in  dispute  was,  whether 
the  devisee  was  tenant  for  life  Mrith  remainder  to  his  children,  or 
whether  he  was  tenant  in  tsdl ;  and  it  was  held  by  the  House  of 
Lordsi  reversing  the  judgment  of  the  Court  of  King^s  Bench^ 
that  he  was  tenant  in  tail  In  the  course  of  the  very  able  argu- 
ments in  the  case,  the  question  was  discussed  to  what  persons 


(/)  Sug:.  appx.  684;   see  Box  y. 
Whithread  (U39). 
{(f)  2  Marsh.  617,  7  Taunt.  209. 


(A)  5  M.  &  S.  95,  2  Bli.  1 ;  see 
SeaU  V.  Barter,  2  B.  &  P.  485. 
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and  for  what  estates  an  appointment  could  have  been  made,  and 
in  what  character  the  appointees  would  have  taken ;  but  no  clear 
light  on  the  subject  can  be  deduced  from  the  case,  which  seems 
to  involve,  on  this  point,  no  ordinary  difficulties:  the  power 
appears  to  have  been  destroyed  by  the  recovery  suffered  by  the 
tenant  in  tail  (3126). 


CHAP.  X. 
SEC.  I. 


3. — To  whom  Appointments  may  he  made  under  Powers  to 
appoint  to  "  younger  children,"  &c. 

[1022.]  Powers  to  be  exercised  in  favour  of  younger  children 
are  very  common;  they  are  conceived  in  various  terms,  there 
being  found  the  words  "  younger  children,"  "  daughters^  and  Distinctions. 
"  younger  sons,"  "  the  children  other  tlian  an  eldest  son,"  "  the 
^*  children  not  possessing  the  estate,"  &c.  &c.  Again,  the  power 
may  relate  to  land,  or  to  money,  or  property  of  that  nature 
there  may  be  gifts  in  default  of  an  appointment,  or  no  such 
gifts;  so  in  some  cases  there  may  be  provisoes  of  survivorship 
or  accruership  under  various  contingencies;  and  the  estate  or 
interest  may  be  in  possession  or  in  expectancy.  Again,  tlie 
eldest  child  may  have  a  certain  provision,  and  that  provision 
referred  to  in  the  instrument  creating  the  power,  or  it  may  be 
otherwise;  the  donee  too  may  be  authorized  to  fix  the  periods 
of  vesting  or  not;  so  there  may  be  a  variety  of  other  circum* 
stances  presenting  numerous  distinctions. 

ri()23.]  Thouffh  upon  this  subject  cases  may  certainly  arise  How  far  the 

,       .  1..11  1  1  authorities  re- 

having  relation  particularly  to  powers,  perhaps  no  reported  case  late  particularly 
has  turned  upon  any  such  particular  relation,  but  rather  upon    ®I^'^"' 
the  general  doctrine  relating  to  direct  limitations;  a  short  re- 
ference to   some  of  the  leading  cases  (z)   where  powers  have 


(i)  Chadwick  v.  Doleman^  2  Vem. 
628,  Raithby's  ed. ;  Jermyn  v.  Fellows, 
Cas.  Tern.  Talbot,  93 ;  Coleman  v. 
Seifmouty  1  Ves.  sen.  209 ;  Lord  Teyn- 


ham  V.  Webb,  2  Ves.  sen.  198;  S.  C. 
cit.  1  Eden,  450,  in  Earl  of  Northum- 
berland V.  Earl  of  Egremont ;  Savage 
V.  Carroll,  1  Ball.  ^  B.  265. 


VOL.   I. 
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occurred,  may,  therefore,  be  sufficient  {j) ;  and  tlie  more  par- 
ticularly, as  various  writers  {h)  have  entered  upon  the  question, 
and  most  of  the  authorities  are  very  fully  reviewed  in  the  re- 
cent cases  (Z).  Undoubtedly,  various  points  still  remain  to  be 
settled. 


How  far  the 
doctrine  is  one 
of  a  Court  of 
equity  only. 


[1024.]  Sir  E.  Sugden  treats  of  the  subject  in  two  places; 
first  (m),  under  the  head  of  "  void  executions  in  equity;"  and 
again  (n),  in  considering  '^  powers  to  appoint  to  children;"  he 
introduces  the  first  discussion  with  tliis  passage, — *'  but  the  most 
**  remarkable  instance  of  the  interference  of  equity  remains  to 
^  be  stated;  the  precedent  was  established  by  Lord  Keeper 
^  Wright,  in  the  case  of  Chadwich  v.  Ddeman**  From  dus 
passage,  and  the  head  under  which  it  is  found,  it  appears  to 
be  Sir  E.  SugdenU  opinion,  that  the  decisions  as  to  younger 
children  rest  on  doctrines  peculiar  to  a  Court  of  equity;  it 
is  apprehended,  however,  that  there  is  no  subs<totial  ground  for 
dtis  opinion.  In  every  case  it  would  appear  to  be  a  mere  ques- 
tioa  of  construction  on  the  original  instrument,  what  the  words 
*^  younger  children,"  or  the  other  words  used,  mean;  and  at 
what  period  an  object  must  be  deemed  such ;  or  at  farthest,  in 
some  cases,  perhaps,  a  question  of  construction  upon  the  ap* 
pointment,  as  whether,  admitting  that  a  final  appointment  could 
be  made  to  an  object,  an  appointment  cannot  be  considered  as 
made  to  diat  object  in  the  character  of  a  younger  child,  and 
under  an  implied  condition,  that  in  order  to  become  intitled  to 
the  provision,  he  shall  retain  that  character;  it  is  not  at  all 
dear,  however,  diat  Chadwick  v.  Doleman  was  dedded  <m  this 
last  ground. 


(/)  See  also  Jones  v.  Clough  (888) ; 
Conway  v.  Conway  (1301) ;  Burrell  v. 
Crutchley,  15  Ves.  644. 

{k)  1  Rop.  Leg.  93, 2nd.  ed. ;  3  Jar. 
Pow.  Dev.  333,  and  see  ib.  I  vol.  307 ; 
Jind  see  PowelU  105. 

(/)  Ehivcr  d.  Frank   v.  Franks  .3 


M.  &  S.  25,  6  Price,  41,  and  oOier 
books;  Matthetcs  v.  Pau/,  3  Swans. 
328,  2  Wils.  C.  C.  64 ;  Windham  ▼. 
Graham,  1  Russell,  331. 

(m)  412. 

(»)  510. 
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[102$.]    That  many  cases  may  arise  in  a  Court  of  law  is       chap.  x. 
perfectly  clear  {o).  ^^^'  '• 


4. — Whether  the  Husband  may  be  an  Appointee  in  lieu  of 

the  Wife. 

[1026.]  In  Bristow  v.  Warde  (/?),  a  father,  having  a  power  of 
appointment  among  children  over  money,  subject,  as  it  was  held, 
to  be  laid  out  in  land,  appointed  a  part  of  the  fund  to  a  daughter, 
in  trust  for  her  husband  for  life,  then  for  the  daughter  for  life, 
and  then  for  her  children ;  and  it  seems  to  be  left  in  some  doubt 
by  the  case,  to  what  extent  the  appointment  to  the  husband  was 
supported ;  but,  as  observed  by  Sir  E.  Sugden  (q)^  probably  not 
beyond  the  wife's  life,  in  case  she  should  die  first  There  were 
gifts  to  two  different  daughters,  of  the  same  kind;  in  one  instance, 
it  seems,  the  wife  was  dead :  the  case  was  discuased  more  with 
reference  to  the  question  of  an  illusory  appointment,  than  in  any 
other  view,  and  the  children  were  otherwise  provided  for.  Lord 
RosdyrCs  doctrine  as  to  an  appointment  to  a  husband  (r),  is  open 
to  observation,  and  has  been  commented  on  by  Sir  E.  Sugden  ; 
it  should  be  noticed,  however,  that  in  the  principal  case  the  Land. 
money  was  treated  as  land^  and  on  that  account  the  question 
may,  to  a  certain  extent^  be  viewed  in  a  somewhat  differ^it 
light.  Probably,  in  a  case  like  the  principal  one,  the  appoint- 
ment might,  in  equity,  be  upheld,  as  a  direct  appointment  to  the 
wife  for  life,  up<m  which  the  husband's  marital  rights  would 
attach  during  the  coverture ;  and  such  would  appear  to  be  Sir 
E.  Sugden*s  view.  The  circumstance  of  the  appointment  being, 
in  the  first  instance  to  the  daughter  in  trust,  does  not  appear  to 
have  been  relied  on  (1557). 

[1027]  In  a  prior  case  («),  under  a  limited  power  In  favour  of 


{o)  See  Driver  v.  Frank ,  sup. 

{p)  2  Ves.  ju.  336 ;  see  Broyrave  v. 
Winter,  2  Ves.  ju.  634 ;  Burrell  v.* 
Crutchiet/,  15  Ves.  551  ;  Fee  Macleroth 
V.  Bacon,  5  Ves.  159. 


{q)  515. 

(r)  See  Alexander  v.  Alexander,  2 
Ves.  sen  640. 

(*)  Burleiffh  y.  Pearton,  1  Ves.  sen. 
281. 


B  b2 


[1027] 


372  TO    WHOM    APPOINTMENTS    MAY   BE   MADE. 


SEC.  I. 


CHAP.  X.  children,  besides  part  of  a  money  fund  having  been  appointed 
to  pay  the  debt  of  the  husband  of  one  daughter  (1305),  other 
part  of  the  fund  appears  to  have  been  appointed  to  the  husband 
of  another  daughter;  no  discussion  is  reported  on  the  latter 
point;  the  appointment,  however,  was  set  aside  on  other 
grounds. 


5. — TVhether  AppointmeTds  may  be  made  to  Trustees* 

[1028.]  Under  powers  to  appoint  to  children,  powers  to 
jointure,  &c.,  appointments  are  sometimes  made'  to  trustees  in 
trust  for  the  children,  wives,  &c. ;  or  as  to  powers  in  fevour  of 
children^  &c.,  and  over  property  in  its  nature  saleable,  in  trust  to 
sell  and  apply  the  money  for  their  benefit. 

[1029.]  At  law,  whatever  may  be  the  case  in  equity  (t)  it 
might  be  difficult  to  hold,  in  cases  of  this  kind,  that  a  power  to 
appoint  to  a  particular  object  authorises  an  appointment  to  a 
trustee  for  that  object  (1009) ;  jointuring  powers  may,  from  their 
nature,  present  additional  objections  (1948). 

[1030.]  Where,  after  a  gift  to  a  wife  for  life  of  real  and  per- 
sonal estate,  a  testator  ^^  gave  and  bequeathed  the  same  unto  his 
"  two  younger  children  [naming  them],  their  heirs,  executors, 
^^  and  administrators,  in  such  parts,  shares,  and  proportions,  and 
^^  manner,  and  subject  to  such  restrictions,  limitations^  and  con- 
"  ditions  "  as  she  should  appoint, — Mr.  Feame  (u)  thought  that 
an  appointment  could  not  be  made  to  trustees ;  the  words  here, 
indeed,  vary  in  some  degree  from  those  frequently  used,  but  how 
far,  with  reference  to  the  point  under  consideration,  there  is  any 
substantial  difference,  may  be  doubted. 

Trusts  for  sale.        [1031.]  With  reference  therefore  to  cases,  such  as  Kemoorthy 

V.  Bate  (t;),  and  others  depending  on  the  like  principles,  as  ob- 


(0  (2890) ;  see  2  Pr.  Ab.  270.  («)  (1286);  see  Trollope  v.  LinUm, 


(«)  P.  Works,  310. 


1  S.  h  S.  477. 
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served  by  Sir  E.  Sugden  (u?),  the  defect  may  be  fatal  at  law :  it      chap.  x. 

may  be  thought  however,  notwithstanding  the  contrary  is  to  be        *^^-  '• 

inferred  from  Sir  E,  SugderCs  expressions  (x),  that  where  an 

appointment  cannot  be  made  so  as  to  vest  an  estate  in  a  trustee 

in  trust  for  the  objects,  still  an  appointment  to  a  trustee  with  a 

direct  trust  for  the  objects,  and  not  directing  any  sale,  &c.,  would  l^iwt  trusu. 

be  good  at  law,  the  mrplusage  being  refected  (y). 

[1032.]  For  this  as  to  children  the  case  of  TomUnsan  v.  Diyh- 
ton  (xr),  seems  indeed  a  direct  authority,  at  least  as  to  powers  not 
operating  under  the  Statute  of  Uses;  and  the  circumstance  of  the 
power  being  a  common  law  authority  was  not  relied  on,  and  per* 
haps  on  this  point  can  make  no  difference  (1400). 

[1033.]  In  the  prior  case  of  Dyer  v.  Awsiter,  or  Gier  v.  Ossi- 
ter  (800),  which  arose  on  a  jointuring  power  created  at  conmion 
law,  and  where  the  conveyance  was  by  lease  and  release  to  the 
use  of  the  wife,  the  appointment  was  held  good;  it  is  not  indeed 
actually  stated  that  the  conveyance  was  made  to  trustees,  but 
there  can,  it  is  conceived,  be  no  doubt  of  the  fact. 

[1034]  The  subsequent  case  oi  Peters  v.  Marsham  (1536),  is 
very  similar,  though  the  power  there  assumed  the  shape  of  a  direct 
limitation  to  the  wife,  and,  as  observed  by  Sir  E,  Sugden  (a),  *<  it 
<<  was  considered  that  the  donee  had  only  to  select  the  land  and 
^^  not  to  limit  the  estate." 

[1035.]  The  above  view  may  not  militate  with  Lord  jHorrf- 
wkkis  opinion  in  Hervey  v.  Hervey  (1942),  that  an  appointment 
under  a  power  to  jointure  should  be  directly  to  the  Mofe ;  in  that 
case  it  was  impossible  to  reject  the  limitation  to  tlie  trustees ;  th^ 
limitation  was,  as  elsewhere  (2892)  appears,  in  trust  to  ridse 


(it)  448;  see  1st  ed.  363,  2nd  ed. 
443;  see2Pr.  Ab.  270. 
(jp)  449. 

(^)  See  3  Pr.  Ab.  243. 
(z)   (799)    (817);   see    Adavu    v. 


Adams  (994);   Doe  v.  Lord  George 
Cavendish  (996) ;  RoHnson,  v,  Hard- 
casde  (996) ;  Griffith  v.  Harrison  (996). 
(a)  449. 
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an  annuity,  when  in  fact  lands  only  were  authorised  to  be 
appointed;  the  appointment  was  in  fact  defective  in  a  variety 
of  particulars. 

[1036.]  It  is  true  that  in  Churchman  v.  Harvey  (6),  where  the 
power  was  created  by  a  settlement,  operating  under  the  Statute 
of  Uses,  a  different  view  was  taken ;  in  that  case  however  there 
was  another  d<efect,  and  the  jointure  was  supported  in  equity,  and 
this  was  sufficient  for  the  purposes  of  the  decision;  besides,  per- 
haps, the  words  of  the  appointment  may,  as  to  the  point  under 
consideration,  have  created  some  difficulty.  There  seems  nothing 
in  the  objection  there  made,  that  it  is  a  use  on  a  use ;  the  limitar 
tion  to  the  trustees  is  rejected  as  unauthorized. 

[1037.]  In  support  of  the  above  general  view,  we  may  refer  to 
the  cases  where  covenants  to  stand  seised  (803)  and  other  defec- 
tive conveyances  (797)  have  been  held  to  be  valid  appointments. 


Trast  lenns  for 
securing  join- 
tures, &c. 


Where  the 
trustee  is  an 
object  of  the 
power. 


[1036.]  In  powers  to  jointure,  and  powers  to  portion,  it  is  usually 
provided  diat  a  term  may  be  limited  to  trustees  for  better  securing 
the  jointure  and  portions.  In  Sheldon  v.  Dormer  (2033)^  under 
a  power  to  ^^  charge  "  with  portions,  an  estate  was  limited  to  trus- 
tees until  out  of  the  rents  the  portion  charged  should  be  re- 
ceived ;  the  validity  of  the  grant  does  not  however  appear  to  have 
been  the  point  involved:  a  sale  was  decreed  under  the  charge. 

[1039.]  Cases  may  arise  where  an  appointment  is  made  to 
some  of  the  objects  of  a  limited  power  in  trust  for  the  others  of 
them,  or  upon  trusts  ujider  which  the  other  objects  may  become 
interested,  and  difficulties  may  sometimes  arise,  particularly  if  the 
power  does  not  autliorize  an  exclusive  appointment. 


[1040.]  Alexander  v.  Alexander  (c),  where  something  of  this 
kind  occurred,  arose  on  an  appointment  of  trust  money. 


(b)   Ambler,    335 ;    sec    Folhergill  I  Coventry  (2898). 
T.    Fotkeryill    (2835) ;     Coventry    v.  |      (c)  2  Ves.  sen.  640. 


[1040] 
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[1041.]  As  to  trust  money,  it  is  not  uncommon  to  find  ap- 
pointments made  to  stranger ij  in  trust  for  the  objects  (d) ;  pro- 
bably where  the  parties  interested  are  not  iayoured  classes (2829), 
the  words  are  rejected  as  surplusage,  so  as  not  to  occasion  in  feet 
any  question  of  defective  execution. 
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[1042.]  Sometimes  powers  of  jointuring  as  well  as  powers  to  "To  the  use  of 
appoint  to  children,  authorize  appointments  '^  to  the  use  of  or  in  *<  for." 
^' trtui  for"  the  objects;  but,  perhaps,  these  latter  words  may 
make  no  difference  (e) :  where  it  is  wished  that  an  appointment 
may  be  made  to  trustees,  it  is  better  to  say  expressly  in  the 
power  "  to  the  use  of  trustees  in  trust  for,"  &c. 

[1043.]  In  Lmigley  v.  Brottm  {f)  there  was  a  power  enabling 
a  party  to  appoint  to  trustees  during  the  life  of  any  person  in 
trust  for  such  person ;  it  might  be  urged  in  such  a  case,  that  an 
appointment  could  not  be  made  directly  to  the  person  to  become 
beneficially  intided,  though  the  object  of  the  apparent  restriction 
is  not  very  evident,  partictilarly  as  the  power  was  a  general  one. 


SECTION  II. 


WHETliER   ANY   OF   THE    OBJECTS    OF    A    PARTICULAR    POWER 

CAN   BE   EXCLUDCD. 


[1044.]  Under  a'power  to  appoint  to  several  objects,  questions 
frequently  arise  whether  the  donee  is  authorized  to  exclude  any 
of  the  objects,  or,  in  other  words,  whether  each  object  must  not 
have  a  share  of  the  property  subject  to  the  power.     In  formal 


CHAP.  X. 
SEC.  II. 


((Q  See  Routledge  v.  Dorril,  2  Ves. 
ju.  357 ;  and  Forhet  v.  Ball^  3  Mcr. 
437;  and  see  Grant  v,  Lynam^  4 
Russ.  202. 


{e)  See  Rattle  v.  Popkam  (1983); 
Zouch  d.  Woolston  v.  WooUton  (1942). 
(/)  2  Atk.  195. 

[1044] 


376 


EXCLUSIVE   APPOINTMENTS. 


CUAP.X. 
SEC.  II. 


powers  where  such  is  the  intention,  it  is  usual  in  express  terms 
to  authorize  the  donee  to  appoint  to  one  or  more  of  the  objects, 
*.*  exclusively"  of  the  others;  but  express  terms  are  not  neces- 
sary :  it  is  a  mere  question  of  construction,  and  the  point  often 
seems  to  resolve  itself  into  one  of  grammar*  We  may  consider 
the  subject  under  several  heads,  as 


1. — JVhat  Wards  require  that  each  Object,  shall  take  a 
Share  (1045). 

2» — What  Words  authorize  an  Exclusive  Appointment  (1055). 

3. — As  to  the  Word  "  such,"  or  like  Words,  used  in  different 
connexions  (1061  )• 

4. — As  to  the  force  of  Particular  Expressions,  apparently 
intended  to  guide  the  Donee  in  the  exercise  of  his 
discretion  (1066). 

5. — General  Observations  (1071),  including  the  Cases  (1081) 
where  an  Appointment  to  a  Single  Object  rather  than  a 
Division  seems  to  be  contemplated  ;  and  (1085)  where 
there  are  two  classes  of  Funds. 


1. —  What  Words  require  that  each  Object  shall  take  a  Share. 

General  cases.        [1045.]  Where  a  power  is   to  appoint  to  (a), — or  for  the 

°°^*     ^'  benefit  of  (J), — or  "  among"  (c), — or  "  to  or  among"  (rf), — 

objects  generally,  whether  named  or  not,  it  seems  that  each  must 


(a)  See  Craker  v.  ParroU  (1128); 
Gibton  V.  Kniven  (1130);  Matthews 
V.  Matthews,  2  Ves.  sen.  635. 

(b)  See  Foioler  v.  Hunter,  3  Y.  & 
J.  506. 

(c)  Spencer  v.  Spencer,  5  Ves.  362 ; 
Kemp  V.  Kemp,  5  Ves.  849 ;  see  Low- 
son  V.  Lowson  (994) ;  Brislowy,  Warde^ 


2  Ves.  ju.  336;  Butcher  v.  Butcher 
(1139);  Garthwarth  v.  Hobinson^  2 
Sim.  43. 

(d)  Maddison  v.  Andrew,  1  Ves. 
sen.  57 ;  Coleman  v.  SeymouTy  1  Ves. 
sen.  209 ;  Doe  v.  Jesson  (1021) ;  £W- 
zell  Y.  Welch,  2  Sim.  319 ;  and  see  in 
TTiomas  v.  ThomaSf  2  Vera.  513. 
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have  a  share ;  the  words  taken  literally  imply  this,  whatever  may       c»ap.  x. 
be  the  intention.     The  word  "  among"  has  always  been  con-        ^^^'  "•  _^ 
sidered  to  shew  strongly  that  an  exclusive  appointment  is  not 
authorized  (e) ;  but  it  may  be  nevertheless  coupled  with  other 
words,  manifesting  that  the  donee  is  to  have  authority  to  select 
the  objects  (f). 

[1046.]  Where  the   word    "all,"   or   the   words    "all  and  "All." 
f *  every "  (ff)  occur,  the  intention  that  no  object  shall  be  ex- 
cluded is  obviously  still  more  plain. 

[1047.]  Sometimes,  as  in  Butcher  v.  B'»dcher{h)^  the  same 
instrument  contains  diiSerent  powers;  one  in  favour  of  all  the 
children,  and  another  in  favour  of  all  "or  any  one  or  more;" 
here  the  intention  that  the  first  power  is  not  to  be  an  exclusive 
one,  is  yet  still  clearer. 

[1048.]   After  this  general  statement  of  ordinary  cases,  we  Particular  cemb 
may  refer,  in  detail,  tQ  authorities  of  a  more  peculiar  nature. 
There  are  cases  which,  at  first  sight,  may  seem  contrary  to  the 
general  authorities;  but  the  apparent  contradiction  may  arise 
from  errors  in  the  reports,  or  other  circumstances. 

[1049.]  In  Edwards  v.  Slater  (i)  there  was  a  power  to  make 
a  lease  for  thirty-one  years  to  raise  3000/*  for  the  portions  of  the 
settlor's  daughters ;  and  a  lease  for  raising  portions  for  two  only 
of  them,  seems  to  have  been  supported  at  law;  but  on  what 
ground  does  not  appear.  The  provision  seems  to  have  consisted  Power  without 
of  a  mere  power,  without  any  gift  in  defiault  of  an  appointment,  falSt^f  an  ap* 
so  that  the  excluded  objects  would  have  obtained  no  benefit  by  po*^^©"^^  , 


(«)  Swift  V.  Gregton  (1058) ;  Doe 
V.  Alchin  (1060);  see  Duffy.  Dalzell 
(884). 

(/)  See  Spring  v.  Bile^  (1057); 
WoOm  V,  Tanner  (1059). 

ig)  Menzetj  v.  FFatter,Ca,  T.  Tal.  72 ; 
PocklingUm  v.  Bajfne^  1  B.  C.  C.  450; 


WiUon  V.  PiggoU,  2  Ves.  ju.  351 } 
Vanderzee  v.  Aclonty  4  Ves.  771 ;  see 
5  Ves.  857,  In  Kemp  v.  Kemp ;  But- 
clunrv.  Butcher  {US9). 

(A)  And  see  Garthwarth  y.  Robin- 
son,  2  Sim.  43. 

(i)  naidr.410;  sec  (1054). 
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Nephews. 


the  dspoddon  being  deemed  wholly  Toid :  how  &r,  indeed,  m 
such  a  case,  that  would  be  a  sufficient  reason  for  supporting  the 
appointment,  may  not  be  dear;  it  might  perhaps  be  difficult 
even  for  a  Court  of  equity  to  treat  the  disposition  as  an  appoint- 
ment in  &vour  of  all  the  objects  (1169).  In  some  such  cases 
the  power  may  be  executed  in  part  only,  as  a  portion  of  the  firad 
may  be  appointed  in  favour  of  some  of  the  objects. 

[1050.]  Swetnam  v.  fVool{i8ton(j)9  has  given  rise  to  remark, 
and  is  not  very  intelligible :  an  estate  was  devised  to  a  man  to 
distribute  the  same  among  his  nephews  and  nieces,  as  he  should 
think  fit;  and  a  niece,  to  whom  nothing  had  been  appointed, 
brought  a  bill  that  she  might  have  an  equal  share;  but  the  bill 
was  dismissed.  It  does  not  appear  whether  the  donee  was  dead 
or  what  was  the  nature  of  the  property ;  nor  can  it  be  coUected 
on  what  ground  the  case  was  determined,— whether  on  the  cb- 
ciimstance  that  the  objects  were  nephews  and  nieces,  or  that 
they  may  have  been  provided  for  (1195),  or  that  a  future  ap- 
pointment might  be  made,  or  what:  the  same  rule  in  general, 
at  this  day  at  least,  appears  to  hold,  whether  the  objects  are 
children  of  the  donee  or  not 


[1051.]  In  Lister  v.  Itohin8(m{k\  the  words — "  to  and  amongst 
^^  his  (a  testator's)  child  and  children,  and  in  such  manner  and 
'^  proportion  to  each  child,  as  she  (the  testator's  wife)  should 
^^  think  fit," — ^were  treated  as  authorizing  an  exclusive  appoint- 
ment ;  but  probably  there  is  a  mistake  in  the  report 


Provision  for 
maintenance, 
&c. 


[1052.]  Where  a  power  or  trust  was  given  to  apply  a  fund  at 
the  discretion  of  trustees  for  the  support  and  maintenance  of 
^^  a  man,  his  wife,  and  children,"  under  the  circumstances  which 
happened,  the  power  or  trust  was  void;  had  it  been  valid,  it 
appears  to  have  been  considered  that  each  object,  or  at  least  eadi 


(j)  Cit.  1  Vem.  356,  in  Wall  v. 
Tliurhome;  9  Ves.  396,  in  Butcher  v. 
Butcher;  and  see  5  ¥<».  658,  in  Kemp 


V.  Kemp. 

(k)  Cit  Ca«.  Temp.  Talb.  74,  76, 
and  77,  in  Menzey  r.  Walker, 
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dase  of  objects,  must  have  had  a  share;  this,  howerer,  may 
deserve  oonsideration  (Z). 

[lOSa]  In  Bristaw  v.  Warde  (375)^  where  a  fiind  was  settled 
lo  be  applied  generally  "  in  such  manner"  as  a  party  should 
iqppdnt,  and,  under  the  eircumstanoes,  the  power  was  considered 
not  a  general  one,  but  a  limited  power  in  &your  of  children, — 
the  power  was  deemed  not  an  exclusive  one ;  the  point  seems  to 
have  been  taken  for  granted,  and  may  not  have  admitted  of 
argument 

[1054.]  In  Rautledffe  v.  Darril  (m),  under  a  power  to  appoint 
^^  unto  and  among  aU  and  every  the  children  and  granddiildren^ 
^^  or  isgue*^  of  an  intended  marriage,  it  appears  to  have  been  con* 
sidered  that  appointments  to  children  only  were  good;  in  the 
event  whidi  happened,  however,  the  grandchildren  were,  as  it 
was  held,  intitled  to  nothing,  in  default  of  an  appointment;  so  that 
they  would  not  have  been  benefited  by  the  setting  aside  of  the 
appointment 


CHAP.  X. 
SEC.  II. 


2. — What  Words  authorize  an  Exclusive  Appointment* 

[1055,]  Where  a  person  is  authorized  to  appoint  ^^  to  any''  (n)  General  cases. 
of  several  objects, — or  to  "  one  or  more  of  them"  (o), — or  to  '  "*^  '  ^' 
^^  such"  {p)  of  them  as  he  may  see  fit, — it  is  obvious  that,  as  a 
general  rule,  an  exclusive  appointment  is  authorized ;  the  words, 
when  thus  standing  alone,  and  not  coupled  with  others,  as  in  the 
phrase  ^'  all  or  such,"  &c.,  in  &ct,  import  the  selection  of  parti- 
cular objects,  rather  than  a  distribution  among  all  of  them, 
although,  except  in  particular  cases  (1081),  the  donee  may  not 


(J)  Alexander  ▼.  Alexander^  2  Ves. 
sen.  640. 

(m)  2  Ves.  ju.  357;  see  (1049). 

(n)  See  Daniel  v.  UbUy  (135) ; 
Tofnlimon  v.  DighUm  (799) ;  Brislow 
r.  Warde,  2  Ves.  ju.  336;  Brudenell 
V.  Eltcet  (1572) ;  see  Grani  v.  Lynawy 


4  Russ.  292. 

(o)  Thomas  v.  Tkomasy  2  Vera.  513 ; 
see  Grani  v,  Lynam,  sup. 

(p)  Daniel  v.  Ubiety  sup. ;  Liefe  v. 
Saltin ff stone  (131);  Macey  v.  Shurmer 
(2924). 

[1055J 
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be  prevented  from  making  a  general  distribution :  upon  these 
and  other  expressions,  we  cannot  do  better  than  refer  to  the  very 
full  and  able  judgment  of  Lord  Ahardey^  in  Kemp  v.  Kemp  {q). 
How  far,  where  the  power  is  vested  in  the  donee  in  the  character 
of  a  trustee,  rather  than  in  any  other  capacity,  words  authorizing 
an  exclusive  appointment  are  to  be  taken,  at  least  in  a  Court  of 
equity,  in  their  literal  sense,  may  perhaps  in  some  cases  deserve 
consideration. 


Particularcases.       [1056.]  Some  cases  may  now  be  noticed  in  detail. 


Spring  V.  BUei.      [1057.]  In  a  casc  often  referred  to  (r),  a  testator  directed  or 

empowered  his  wife  by  her  will  to  dispose  of  property  "  to  and 
^^  amongst  such  of  my  relations  as  shall  be  living  at  the  time  of 
^^  my  decease^*  in  such  parts,  shares,  and  proportions,  as  my  said 
^^  wife  shall  think  proper,"  and  these  words  were  held  to  authorize 
an  exclusive  appointment ;  but  perhaps  there  is  some  error  in  the 
report  («),  unless  we  are  to  refer  the  decision  to  the  circumstance 
of  the  objects  being  relations  if) ;  the  natural  construction  of  the 
words  seems  to  be,  that  the  donee  should  divide  the  estate  among 
those  relations  who  should  be  living  at  the  testator's  death,  widi 
power  simply  to  apportion  the  shares. 


Relations. 


[1058.]  In  Swift  d.  Huntley  v.  Gregsan  (w),  an  estate  was 
settled  to  4;he  use  ^^  of  such  child  and  children  "  of  a  marriage, 
<*  and  for  such  estate  and  estates,  intents  and  purposes,"  as  the 
husband  by  deed  or  will  should  appoint,  and  for  want  of  an 
appointment  to  the  use  of  ^^all  and  every  the  child  and  children'* 
in  fee  equally  as  tenants  in  common ;  there  being,  as  it  appears. 


C^)  5  Ves.  857. 

(r)  Spring  d.  Titcher  v.  BiU$i  1 
T.  R.  436,  in  note  to  Steifi  v.  Gregson; 
see  2  Pr.  Ab.  272. 

(«)  But  see  I  T.  R.  440,  in  Swift  y. 
Gregson ;  and  5  Ves  857,  in  Kemp  v. 
Kemp* 


(0  See  (260T);  and  see  Sug.  518; 
and  see  in  Doe  ▼.  Alchiti  (1060). 

(u)  I  T.  R.  432;  see  Wade  v.  Paget, 
I  B.  C.  C.  364 ;  M'Adam  r.  Logan, 
3  B.  C.  C.  310 ;  Kemaorthg  v.  Baie, 
6  Ves.  793  ;  1  Ca.  &  Op.  34. 


*  Sir  E.  Sugden,  482,  omits  these  words. 
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only  two  surviving  cliildren,  a  son  and  a  daughter,  the  husband      chap,  x* 
appointed  the  estate  to  the  son  in  tail,  with  remainder  to  the        ^^^'  "• 
daughter  in  fee;  the  appointment  was  upheld  on  the  ground  that 
an  exclusive  appointment  was  authorized.    It  should  not  escape 
OUT  notice  that  the  appointment  was  not  in  strictness  an  exclu- 
sive one,  since  the  daughter  took  a  remainder  in  fee  subject  to  Remainderafter 
the  estate  tail  in  her  brother  (v) ;  admitting  that  a  shilling  or 
any  sum  however  nominal  is  at  law  (Hid)  sufficient  within  the 
meaning  of  powers  not  authorizing  an  exclusive  appointment,  it 
may  be  thought  that  a  remainder  after  an  estate  tail,  though 
subject  to  be  defeated  by  a  recovery,  would  answer  the  purpose. 
Sir  E,  Stiffden  {a)  refers  to  this  case,  with  reference  to  an  exclu-  s»'  ^«  Sugdm. 
sive  appointment  as   '^more  difficult  to  manage"   than  some 
others ;  this,  however,  may  be  doubted :  some  particular  circum- 
stances were  referred  to  by  the  judges,  but  it  seems  that  the 
case  must  be  looked  at  as  decided  on  a  broad  and  general  ground. 
The  words  "  such  child  and  children,"  were  considered  stronger 
than  if  the  words  had  been  **8uch  of  ^e  children;"  however, 
perhaps,  in  no  instance,  in  the  absence  of  special  circumstances, 
would  there  be  a  difference  of  construction  between  these  two 
expressions :  were  the  phrase  **  such  childreuj''  and  not  such  of  '|  Such  chil- 
Ae  children  (^),  it  might,  perhaps,  be  difficult  to  support  an 
appointment  to  a  single  child,  even  admitting  that  two  or  more 
out  of  many  objects  might  be  selected. 

[1059.]  In  Wbllen  v.  Tanner  (c),  a  bond  was  given  with  a 
condition,  that  the  heirs,  executors,  or  administrators  of  the 
obligor  should  pay  a  sum  ^^  unto  and  amongst  cdl  such  diild  or 
^^  children  of  [his  wife's  daughter]  in  such  parts,  shares,  and 
^^  proportions,  manner  and  form,"  as  he  should  by  deed  or  will 
appoint,  and  for  want  of  an  appointment,  then  "  unto  and 
^^  amongst  all  such  child  or  children"  of  the  daughter  as  might 
survive  him  equally  as  tenants  in  common ;  and  the  Lord  Chanr 
cdhr  held  that  an  exclusive  appointment  was  authorized. 


(v)  See  Tomlinion  v.  Dighton  (799). 

(a)  483. 

(b)  See  Alexander  v.  Alexander^  2 


Ves.  sen.  640. 
(c)  5  Ves.  218. 


[1059] 


382 


EXCLUSIVE   APPOINTMENTS. 


CHAP.  X. 
SEC.  II. 


[10600  III  the  recent  case  of  Doe  d.  WUmett  r.  Alchin  {d)j  aa 

estate  was  settled  **  for  the  use  of  such  of  the  children  or  child 

*^  and  issue  [of  a  marriage]  and  in  such  shares,  parts,  and  propor- 
^  tions,  and  for  such  estate  or  estates,  and  such  provisoes^  oondi* 
^^  tions,  and  limitations,  and  in  such  manner  "  as  the  husband  and 
wife,  or  the  survivor  should  appoint,  the  precise  limitations  in 
defietult  of  an  appointment  not  being  stated ;  and  an  appointment 
having  been  made  by  the  wife,  who  had  survived,  to  one  of  two 
daughters,  the  only  issue  of  the  marriage,  the  appointment  was 
«'  Shares/'  &c.    sustained*    The  words  ^^  shares,  parts,  and  proportions  "  («),  the 

want  of  which  was  in  some  degree  relied  on  in  Smfi  v.  Greffttm 
(1058),  were  deemed  to  apply  only  in  case  the  donee  should 
choose  to  appoint  to  two  or  more  objects. 


Context. 


S.-'As  to  the  Ward  <'  such,"  or  like  Words  used  in 

different  connexions. 

[1061.]  «  Tlie  word  such,"  to  use  Sir  E.  Suffden's  words  (/), 
^^  standing  unexplained,  authorizes,  as  we  liave  seen,  an  exclusive 
"  appointment;  but  that  word  is  not  unfrequently  governed  by 
"  a  preceding,"  and  it  may  be  added  a  subsequent  "  clause,  so 
"  as  to  mean  a.  particular  class  or  description  of  issue,"  or  ob- 
jects, "  all  of  whom  must  be  provided  for."  This  is,  indeed, 
very  plain ;  for  example,  where  a  party  is  authorized  to  appoint 
to  such  of  a  class  of  objects  as  Jie  may  think  fit,  it  is  clear  that 
he  has  a  power  of  selection ;  on  the  other  hand,  where  he  is 
authorized  to  appoint  to  such  of  a  class  of  objects  as  may  be 
living  at  a  particular  period,  it  is  equally  clear,  speaking  gene- 
rally, that  he  has  no  power  of  selection — ^that  the  objects  are 
all  those  who  may  be  living  at  the  period  in  question.  Many 
like  cases  might  be  put  (ff). 


(d)  2  B.  &  A.  122;  see  M'Adam  v. 
Logauy  tup, ;  and  see  RoUrts  v.  Dix- 
all  (1280). 

(e)  See  Wollen  v.  Tanner  (1059) ; 


Tucker  v*  Sanger,  M*ael.  424. 

(/)486. 

(^)  See  Bennett  t.  Honeywood,  Amb. 
708,  EDd  (226). 

[1061] 
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[1062.]  Frequently,  however,  it  is  difficult  to  say  to  vfhat  cHJkp.  x. 
brancli  of  the  sentence  the  word  "  such"  is  relative :  this  appears  ^^'  "* 
to  have  created  some  questions  on  an  obscure  settlement  in 
Burleiffh  v.  Pearson  (A),  intended  as  appears  by  the  redtal  to 
make  a  provision  *'  for  the  maintenance  and  preferment  of  such 
*^  younger  children  which  they  [the  husband  and  wife]  should 
*^  leave  unmarried  and  unadvanced,"  &c. ;  and  directing  lOOOZ. 
to  be  raised  and  to  be  paid  ^'  to  such  younger  children  in  such 
manner  and  proportion  as  they  [the  husband  and  wife]  should 
appoint  by  writing;  and  in  de&ult  of  an  appointment  by  both, 
*^  then  to  the  said  younger  children,  or  some  of  them^  as  the  sur^ 
vivor  should  appoint  by  writing  or  will ;  and  in  default  of  an 
iq>pointraent,  equally  to  be  divided  among  them : "  under  the 
circumstances  it  was  held  that  an  exclusive  appointment  was 
not  authorised. 

[1063.]  In  Alexander  v.  Alexander  (£),  where  it  was  considered 
that  a  share  must  be  given  to  each  child,  though  no  child  was, 
ui  feet,  excluded,  the  word  '^  such,"  was  placed  somewhat  ambi- 
guously, and  the  more  so  as  connected  with  an  advancement 
clause  which  followed;  perhaps  the  report  is  not  accurate,  or 
there  may  have  been  other  parts  of  the  will  explanatory  of  the 
bequest.  It  might  be  going  too  &r  to  treat  the  case  as  a  clear 
aothority,  f<H*  the  purpose  for  which  Sir  E.  Sugden  cites  it  (j) ; 
and  indeed,  from   the  subsequent  reference  {k)   in  connexion 

with  Burleigh  v.  Pearson^  Sir  E.  Sugden  may  take  tliat  view. 

• 

[1064.]  There  are  varous  other  cases  in  the  books,  where 
the  w<wd  "  such,"  may  be  thought  to  be  of  somewhat  doubtful 
meaning  (/). 

[1065*]  So,  though  the  words  "  or  some  or  one  oi  them,''  or  "Some.*' 


(A)  I  Ves.  8en.28i. 
(t)  2  Ves.  sen.  640 ;  see  5  Ves.  860, 
in  Kemp  v.  Kemp. 

(j)  482 ;  see  2  Pr.  Ab.  271 . 
(*)  486. 


(I)  Amtin  v.  Avitin^  cit.  Ca.  Temp. 
Tal.  74, 76,  77,  in  Menze^  v.  Walker; 
Sin^svn  v.  PtnU,  2  Edea,  34 ;  Duff 
V.  Dalzell  (884);.  Long  v.  Ltrng^  6 
Ves.  446 ;  and  see  (2747)  (2637). 

[1065] 
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CHAP.  X-       like  words  clearly  in  general  authorize  a  selection,  -the  expres- 
^^-  "•        sion  may,  as  in  all  other  cases  of  construction,  be  controuled 

by  the  context;   this  seems  to  have  been  the  case,  as  it  was 

held,  in  Burleigh  v.  Pearson  (1062.) 


4, — As  to  the  force  of  Particular  Expressions^  apparently  intended 
to  guide  the  Donee  in  the  exercise  of  his  discretion. 

[1066.]  In  the  cases  which  we  have  hitherto  noticed  no  par* 
ticular  expressions  have  occurred  to  guide  the  donee  in  making 
an  apportionment  or  selection;  the  apportionment  or  selection  has 
been  left  to  his  unfettered  discretion.  We  may  now  notice  cases 
where  such  expressions  have  occurred,  though  it  is  not  clear 
what  effect  is  to  be  ascribed  to  them;  some  other  authorities  (m) 
will  be  found  among  the  decisions  as  to  relations  (n). 

[1067.]  In  Civil  v.  Rich  (o)  as  appearing  in  CA.  Co,  {p) 
there  was  this  residuary  .clause  in  a  will : — ^^  Item,  all  the  rest  of 
'^  my  lands,  goods,  and  personal  estate,  I  give  to  A,  B.,  on  trust 
*^  to  give  mg  children  and  grand-children,  according  to  their  de? 
*^  merits ;"  and  a  gift  of  the  land  to  one  was  sustained.  The  case 
is  stated  somewhat  differently  in  Ch*  Rep.  (9),  the  objects  there 
appearing  to  have  been,  not  the  testator's,  but  the  devisee's 
children  and  grand-children,  and  there  being  other  variations ; 
it  is  there  stated  that  in  the  will  the  testator  said,  ^<  he  left  his 
^^  estate  as  aforesaid  in  trust  with  him  (the  devisee)  wherewith  to 
<<  reward  his  children  and  grand-children,  according  to  their 
*^  demerits ;"  it  would  appear  therie  that  an  exclusive  appointment 
was  held  to  be  authorized.  Sir  E,  Sugden  (r)  cites  the  case  as 
an  authority  for  this  purpose,  relying,  it  seems,  on  the  words 
^V  according  to  their  demerits,  &c. :"  the  reports,  however,,  are 


(m)  And  see  Moseley  v.  Moteley^ 
FiDoh,5d;  0ldi9worthy,Juxon{\^\), 

(n)  (2596);  and  see  Harding  t. 
Glyn  (205) ;  Falkner  v.  Butler,  Amb. 
514;  and  see  (212). 


(0)  See  Gartkwarth  v.  Rohinson,  2 
Sim.  43. 
{p)  1  vol.  309. 
iq)  2  vol.  141. 
(r)  485. 

[1067] 
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» 

very  loose;  it  is  not  clear  tliat  all  the  property  was  appointed;      chap.  x. 

there  may  have  been  personal  estate  forXhe  other  objects  (1085).        ®^^-  "• 

■  ■II' 

[1068.]  In  Macey  v.  Shurmer  («),  a  man  devised  lands  to  his 
wife  in  fee,  ^^  being  well  assured  she  would,  at  her  decease, 
dispose  of  the  lands  amongst  all  or  such  of  his  children  as  she 
in  her  discretion  should  think  most  proper,  and  as  they  by 
**  their  conduct  should  deserve^"  (255)  (1162);  there  were,  it 
seems,  two  children,  and  the  widow  disposed  of  part  of  the  pro- 
perty to  each ;  but  Lord  Harduncke  laid  down,  ^'  it  is  clear  that 
'^  under  die  words  such  of  his  children,  the  wife  of  the  testator, 
though  a  trustee  in  some  sort,  had  full  power  to  devise  the 
whole  to  the  daughter  if  she  had  thought  fit:"  he  says  nothing 
as  to  the  conduct  of  the  children  being  entered  into;  without 
reference  to  that  point  it  is  perfectly  clear  that  the  power  was 
an  exclusive  one. 

[1069.]  Burrell  v.  Burrell  (t)  is  considered  by  Sir  E.  Sug- 
den  (t<),  according  to  Lord  Ahardei/s  opinion  (v),  to  have  been 
decided,  on  the  ground  that  an  exclusive  appointment  was 
authorized ;  but  this  is  not  clear.  The  case  was  this : — a  testator 
gave  ^^  ofl  his  real  and  personal  estate  to  his  wife,  to  the  end  she 
^^  might  give  his  children  such  fortunes  as  she  should  think 
**  proper,  or  they  best  deserve ;"  charging  his  children  to  be 
dutiful,  &c. ;  there  were  five  children,  a  son  by  a  ^rst  wife 
(1128),  and  four  daughters  by  the  devisee;  the  wife  executed 
her  power  by  will,  giving  two  daughters  200/.  each;  the  son 
(her  step-son)  one  guinea^  and  the  rest  to  the  other  two  daugh- 
ters; and  the  appointment  was  sustained.  It  does  not  appear 
what  the  amount  of  the  fund  was :  the  son,  it  seems,  had  an  estate 
of  400/.  a-year,  and  the  daughters  500/.  each,  but  from  what 
source  is  not  stated ;  the  provision  appears  to  have  been  made 
for  the  children  prior  to  the  father's  death.     This  was  a  particular 


{s)  \  Atk.  389. 

{t)  Amb.  660. 

(ti)  485. 

(r)  5  Vcs.  368,  in  Spencer  v.  Spen- 

VOL.  I.  c  c  [1069] 


cer;  6  Ves.  860,  in  Kemp  v.  Kemp; 
see  852,  855 ;  see  4  Ves.  776,  in  Van- 
derzee  ?.  Adorn,  from  R.  B. 
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case;  according  to  the  report,  Lord  Camden  may  have  gone 
either  upon  the  circumstance  of  tlie  other  provision  (1177),  or 
upon  the  ground  that  the  power  was  exclusive ;  both  points  were 
argued. 


Rohimon  v. 
Smith. 


[1070.]  In  a  recent  case  (w),  arising  on  an  informal  will,  a 
residuary  devisee  and  legatee  was  directed  to  divide  property 
among  five  persons,  ^'  slmre  and  share  alike,  unless  any  one  shall 
*'  be  afflicted  with  vice  or  prodigality^  in  her  (the  donee's)  own 
"  opinion,  not  in  that  of  any  one  else ;  [in  which  case]  let  him 
**  or  her  not  have  a  shilling  of  what  she  can  leave  him  or  her ;" 
it  appears  to  have  been  considered  that  the  donee  had  an  uncon- 
troulable  discretion,  and  perhaps  to  exclude  all ;  the  point, 
however,  did  not  call  for  a  decision :  if  all  could  be  excluded, 
it  seems  there  would  be  an  intestacy  (;r). 


5.  General  Observations^  including  the  Cases  (1081)  tchert 
an  Appointment  to  a  single  object  rather  than  a  division 
seems  to  be  contemplated;  and  (1085)  where  tliere  are 
two  Classes  of  Funds. 

[1071.]  We  may  conclude  with  some  general  observations. 


Limitations  in 
default,  &c. 


[1072.]  Wliere,  subject  to  the  power,  an  estate  is  settled 
upon  the  objects  successively,  it  is  clear  there  is  less  difficulty 
in  construing  the  power  to  be  an  exclusive  one  (y). 


Real  and  per- 
sonal estate. 


[1073.]  In  Swrfty,  Gregson  (1058),  some  reference  was  made 
to  a  distinction  between  real  and  personal  property,  the  one,  it 
was  said,  naturally  going  to  a  single  individual,  and  the  other, 
being  naturally  divisible;  this,  however,  cannot  be  relied  on  (z); 
indeed,  in  the  principal  case,  the  real  estate  having  been,  in 


{w)  Robinson  v.  Smith,  6  Mad. 
194 ;  see  Garthwarth  v.  Robinson,  2 
Sim.  43. 

{x)  See  (2806). 


{y)  See  Robinson  v.  Hardeiutle 
(1586) ;  and  see  Morgan  y,  Surman 
(1085). 

(z)  See  Wollen  v.  Tanner  (1059). 

[1073] 
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default  of  an  appointment,  limited  to  all  the  children,  it  seems       chap.  x. 
singular  that  the  argument  was  used.  ^^^'  "* 


[1074.]  In  the  printed  Cases  and  Opinions  (a),  a  distinction  Voluntaiy  seu 

tl6ID£ntS« 

is  taken  between  settlements  founded  on  a  valuable  consi- 
deration, and  settlements  merely  voluntary ;  and  in  Wollen  v. 
Tanner  (1059),  the  Lord  Chancettor  threw  out  something  of  this 
kind, — ^and  also  as  to  the  party  who  made  the  provision  not 
being  under  any  obligation  in  that  respect:  it  seems  difficult, 
however,  to  support  any  such  distinctions,  either  upon  principle 
or  upon  authority  (b) ;  at  all  events,  if  any  difference  can  arise 
in  the  cases,  it  must  be  with  reference  to  expressions  of  so  doubt- 
ful a  character  that  the  minutest  circumstance  may  occasion  a 
preponderation  on  either  side  (349). 

[1075.]  In  Burleigh  v.  Pearson  (1062),  it  was  considered  im-  Joint  and 
probable  that  a  surviving  parent  should  have  an  exclusive  power 
of  appointment  where  a  power  limited  to  both  the  parents  was 
confined  to  all  the  objects ;  and  accordingly,  under  the  circum- 
stances, words  apparently  authorizing  a  selection  of  the  objects 
were  restrained  The  settlement,  however,  was,  as  we  have 
seen,  a  very  ambiguous  one ;  it  is  impossible  that  any  such  spe- 
culations as  to  improbabilities  could  weigh  against  clear  words : 
the  estate  was  the  wife's ;  as  it  happened,  the  husband  survived 

[1076.]  There  may  be  cases  of  powers  to  appoint  sums  where  Distinct  sums, 
the  sum  intended  for  each  object  in '  particular,  in  the  event  of 
an  appointment,  is  absolutely  fixed,  so  that  the  objects  have 
no  common  interest  in  one  fund,  and  where,  perhaps,  an  ap- 
pointment may  be  made  to  one  and  not  to  others  (c). 

[1077.]  Though,  in  terms,  a  power  is  confined  to  the  whole  Property  unap- 
of  a  class  of  objects,  still  if,  as  commonly  is  the  case,  the  objects  ^^° 
take  in  default  of  an  appointment,  it  appears  to  be  no  objection 


(fl)  1  Tol.  34.  I  364. 

(h)  See  Waih  v.  Paget,  1  B.  C.  C.   I       (c)  See  Warr  v.  Warr  (227). 

c  c  2  [1077] 
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CHAP.  X.      to  an  appointment  that  it  selects  some  of  the  objects,  provided 
^^^'  "*       there  be  left  property  unappointed,  in  which  the  other  objects 
will  at  least  share  (1164). 

Property  badly       [1078.]  Again,  a  donee  may  in  words  appoint  the  whole  of 
P^*"  the  property  without  including  all  the  objects,  but  some  of  the 

dispositions  may  fail  as  unauthorized;  it  may  be  at  least  con- 
tended, that  the  circumstance,  that  thus  in  effect  property  is  left 
unappointed,  will  sustain  the  other  dispositions  (d). 

Appoiutmenu         [1079.]  Where  an  exclusive  appointment  is  not  authorized, 
actually  in  me,  though  an  appointment  to  an  only  living  object  would  not  be 

good  in  the  event  of  another  object  being  afterwards  bom,  still  it 
may  be  urged  that  it  would  be  good  if  no  such  object  should  be 
born. 

[1080]  In  Boyle  v.  t?ie  Bishop  of  Peterborough  (tf),  to  guard 
against  any  objection  on  this  account,  the  appointment  extended 
to  the  only  living  child  and  all  other  children,  thoug^h  there  is 
probably  some  mistake  in  the  words  of  the  appointment  as  ap* 
pearing  in  the  reports. 


Mlec 


Oneo^ect  to  be       [1081.]  There  may  be  cases  where  one  only  of  several  objects 

can  be  selected,  or  at  least  for  the  present  enjoyment  of  the 
estate,  the  intention  being  that  the  estate  shall  not  be  partitioned 
or  held  by  several  objects  together  (1055). 

[1082.]  In  Moseley  v.  Moseley  (/),  where  the  trust  was  to 
settle  land  "upon  such  of  the  sons"  of  a  party  as  the  devisees 
'<  should  think  fit  and  most  worthy  and  hopeful  and  the  heirs 
"  male  of  his  and  their  bodies,"  with  remainders  over,  &c., — it 


(J)  See   Duff  v.    Dalzell   (884); 
(1159). 

(e)  (1093);  see  Dtfke  v.  Sylvester, 


12  Ves.  126 ;  and  also  Boyeot  r.  Cot- 
ton, 1  Atk.  552. 

( f)  Finch,  53  (199). 
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was  considered  that  the  testator  meant  the  estate  not  to  be       chap.  x. 
divided;  .it  seems  that  there  were  other  estates  included  in  the        ^^^*  "• 
will ;  the  limitations  of  these  may  perhaps  have  served  as  a 
guide« 

[1083.]  Clarke  v.  Tvmer  (g)  arose  on  a  devise  to  a  man  in 
fee  ^'  upon  trust  that  he  should  convey  it  to  such  of  the  relations 
^^  of  the  testator  as  he  should  think  best  and  most  reputable 
^^  for  his  family;"  in  such  a  case  possibly  a  testator's  intent 
might  be  better  accomplished  by  an  appointment  of  the  whole 
estate  to  one  individual  (200) ;  at  the  same  time  it  might  be  dif- 
ficult so  to  confine  the  trust:  it  elsewhere  (2622)  appears  that 
the  devisee  was  ordered  to  convey  the  estate  to  the  heir,  though 
upon  what  precise  principle  is  not  clear. 

[1084.]  The  question  whether  a  provision  was  not  confined  to 
a  single  object  was  discussed  in  Braum  v.  Hi^ffs  (232),  and  we 
may  refer  to  the  observations  upon  the  subject  accompanying 
the  consideration  of  that  case  (A). 


[1085.]  In  Morgan  d.  Surman  v.  Surman  (i),  there  was  a  Different  funds. 
devise  of  real  and  also  (as  it  was  held)  personal  estate  to  a  wife 
for  life ;  and  after  her  decease,  the  testator  gave  and  bequeathed 
the  same  unto  his  children,  to  be  parted  among  them  as  she 
should  think  proper;  it  was  considered  sufficient  that  the  real 
estate  should  be  given  to  some  of  the  children,  and  the  personal 
estate  to  others ;  whether,  however,  the  children  excluded  from 
the  real  estate,  took  any  part  of  the  personal  estate  subject  to 
the  power,  may  perhaps  have  depended  upon  circumstances. 

[1086.]  Upon  this  case  Sir  E.  Sugden  (j)  founds  a  position, —  Sir  E.  5«^rf«n'$ 
tliat  "  if  a  fund  consisting  partly  of  real  estate,  and  partly  of 
^^  personal  estate,  be  authorized  to  be  appointed  amongst  several 


fer)  2  Freem.  198. 
(A)  And  see  Griffith  v.  Harrison 
(1566). 


(0  1  Taunt.  289;  see  (1067). 
(j)  479,  and  see  499. 
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^^  objects,  SO  that  each  must  have  a  share,  — yet  it  is  not  neces- 
^^  sary  to  give  a  part  of  each  fund  to  each  object;  but  if  there 
^^  are  two  for  instance,  all  the  realty  may  be  given  to  one  and 
"  all  the  personalty  to  the  other : "  this,  however,  may  be  going 
too  far. 


[1087.]  In  a  case  before  Mr.  Feame  (A),  a  testator,  subject  to 
the  life  interest  of  a  wife,  '^  gave  and  bequeathed  "  his  real  and 
personal  estate  ^^unto  his  two  younger  children  (naming  them,) 
^'  their  heirs^  executors,  and  administrators,"  in  such  shares,  &c., 
as  the  wife  should  appoint ;  and  Mr.  Feame  considered  that  each 
child  must  have  a  portion  of  each  fimd :  this  opinion,  it  would 
seem,  was  correct 

[1088.]  Distinctions  may  arise  according  as  the  provisions 
may  be  in  different  instruments,  or  in  the  same  clause,  or  se- 
veral clauses  of  the  same  instrument  (/). 

[1089.]  We  must  bear  in  mind  that  some  such  question  may 
arise  upon  different  estates  of  the  same  quality,  as  different 
money  funds  or  different  landed  estates. 


SECTION  III. 


ClLiP.  X. 
SEC.  III. 

As  to  an  ap- 
pointment to  re- 
presentatives. 


AS   TO    AN    APPOINTMENT  TO,    OR   THE   EXCLUSION    OF,    THE 

REPRESENTATIVES   OF    AN   OBJECT. 


[1090.]  Under  a  limited  power  to  appoint  real  or  personal 
estate  to  certain  objects,  a  donee  cannot,  without  a  special  autho- 
rity, or  under  particular  circumstances  (a),  appoint  to  their  heirs 
or  to  their  executors,  or  administrators,  or  so  as  that  the  repre- 


(A)  P.  W.  319. 

(0    See  Duff   v.   Dalzell  (884); 
Bristow  V.  Warde,  2  Ves.  ju.   336; 


Blacker  V.  Butcher  (1 139) ;  see  (1093). 
(a)  See  Vane  v.  Lord  Dtmgannon 
(1096). 
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sentatives  shall  take,  except  through  or  under  the  object ;  the  chap.  x. 
objects  are  personal.  The  consequence  is,  that  if  an  object  dies  ^^^' '"' 
before  an  appointment  is  made  to  him,  or  the  appointment 
being  by  will,  before  the  appointment  is  complete  by  the 
donee's  death,  the  interest  of  the  object  ceases,  except  so  far 
as  he  may  be  intitled  under  the  gift,  if  any,  in  default  of  an 
appointment  The  point  appears  to  be  settled,  though  inconve- 
niences result  from  the  doctrine. 

[1091.]  That  an  appointment  cannot  be  made  to  the  execu- 
tors of  a  deceased  object,  appears  in  Maddison  v.  Andrew  (6), 
though  that,  indeed,  was  a  peculiar  case;  the  donee  by  toill 
appointed  to  the  executor  of  an  object,  the  donee  being  herself 
the  object's  executrix;  in  that  case  too,  as  it  was  held,  the 
representatives  of  the  object  took  no  interest  in  the  unap- 
pointed  fund. 

[1092.]  As  no  appointment  can  be  made  to  the  representa-  As  to  excluding 
tives,  the  question  arises,  at  least  in  cases  where  the  objects  take  tives. 
vested  interests  in  default  of  an  appointment  (2768),  whether, 
though  a  pow.er  be  not  an  exclusive  one,  the  representatives 
can  be  excluded  by  an  appointment  of  the  whole  of  the  pro- 
perty to  the  remaining  objects  when  there  are  such;  and  we 
shall  find  that  they  can,  notwithstanding  that  in  many  cases 
the  intention  may  be  thereby  defeated. 

[1093.]  In  Boyk  v.  the  Bishop  of  Peterborough  (c).  Lord 
Thurlow  held  distinctly  that  under  a  power  to  appoint  money 
to  "  all  and  every  the  child  and  children"  of  a  party,  with  limi- 
tations to  all  the  children  in  default  of  an  appointment, — an 
appointment  might,  in  the  event  of  the  death  of  any  child,  be 
made  of  the  whole  fund  to  the  surviving  children  or  child;  in 


{b)  1  Ves.  sen.  57 ;  and  see  in  Boyie 
V.  Bp.  ofPeterhro'  (1093);  in  Butcher 
y.  Butcher  (1094);  in  Wilson  v.  Pit;- 
goty  2  Ves.  ju.  356 ;  and  Noel  v.  Lord 
Walsiwfham^  2  S.  (Sc  S.  99. 

(c)  3  B.  C.  C.  243, 1  Ves.  ju.  299 ; 


SQO  AUxaiider  v.  Alexander,  2  Ves.  sen. 
640 ;  Cholmondeley  v.  Meyrick  (2769) ; 
Phelps  V.  Hay  J  Sug.  appx.  713; 
Crowpe  V.  Barrf)Wj  4  Ves.  681 ;  Reade 
V.  Reade  (1684);  Davis  v.  UphUly 
1  Swans.  129. 

[1098] 
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CHAP.  X.       the  particular  case  there  were  two  children,  one  of  whom  died) 
^^^'  '"•       and  the  deceased  child  had  taken  by  appointment  a  small  por- 
tion of  the  main  fimd,  though  not,  it  seems,  any  part  of  the 
other  fund:  however,  Lord  Thurhw  laid  down  that  the  whole 
might  have  been  appointed  to  the  surviving  child. 

[1094.]  The  point  was  fully  discussed  in  Butcher  v.  Butcher 
(1139)  on  the  appeal:  there  the  power  was  to  appoint  money  '^  to 
^^  and  among  all  and  every  her  (the  donee's)  child  and  children," 
and  in  default  of  an  appointment,  to  transfer  ^^  to  and  among  all 
*^  and  every  the  child  and  children,"  &c.,  at  twenty-one,  &c. ;  a 
son  who  attained  twenty-three,  and  who,  it  seems,  was  de^  at 
the  date  of  the  will,  was  totally  excluded ;  two  other  children  had 
died  infants ;  and  Lord  Eldon  declined  to  disturb  the  doctrine  as 
laid  down  by  Lord  TTiurlow,  Lord  Eldan  appears  to  have  consi- 
dered that  Lord  Thurlovo^s  doctrine  was  contrary  to  the  opinion 
previously  entertained  by  conveyancers,  but  it  is  not  very  easy 
to  understand  the  observations  as  reported. 

Portions— real        [1095.]  In  M^Ghie  V.  M'Ghie  {d)  the  doctrine  was  held  to 
^^'^'  apply  to  portions  raiseable  out  of  real  estate,  under  the  trusts  of 

a  term,  though  there  were  circumstances  favouring,  perhaps,  a 
contrary  view;  Sir  T,  Plumer  considered  it  inexpedient  that 
minute  distinctions  should  vary  the  rule. 

Special  cases.  [1096.]  Gifts  may,  indeed,  be  so  framed  that  the  donee  shall 

be  authorized  to  vary  the  proportions  only  of  a  fund,  and  so  that 
the  representatives  of  a  child  taking  a  vested  interest  cannot  be 
excluded.  In  Vane  v.  Lord  Dunganmm  («),  where  the  objects  were 
named  in  the  settlement,  and  a  smaller  or  a  larger  sum  was  to  be 
raised  according  as  they  attained  twenty-one,  &c.,  or  not,  Lord 
Redesdale  appears  to  have  thought  that  such  was  the  intention 
of  the  settlement,  and  he  decided  accordingly.  Sir  E.  Svgden  {/) 
appears  to  disapprove  of  the  case,  and  it  may  perhaps  be  open  to 
observation  on  many  points. 


{([)  2  Madd.  Rep.  368. 

(c)  2  S.  \  L.   118^  sec  Feamc's 


P.  W.  319. 

(/■)  467,  note. 
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[1097.]  In  regard  to  the  general  doctrine,  it  seems  too  late  now       chap.  x. 
to  question  it,  though  the  principle  of  it  may  be  disputed,  that  is,       "^-  "'• 


in  cases  where  the  deceased  objects  have  been  in  circumstances  Observations  on 

the  sreDerAl  doc* 

to  require  a  portion.  The  supposed  difficulty  in  causing  a  proper  trine. 
share  to  go  to  the  representatives  of  a  deceased  object,  where  it 
is  deemed  expedient  that  appointments  should  be  made  at  all, 
and  where  there  is  no  hotchpot  clause  in  the  original  limitation,  Hotchpot, 
might,  it  seems,  be  obviated  by  conditional  appointments  (3076) 
to  the  surviving  children,  having  the  effect  of  a  hotchpot  clause. 
In  Boyle  v.  Peterborough^  as  well  as  in  Btitcher  v.  Butcher j  the 
deceased  son,  though  he  had  arrived  at  an  age  to  obtain  a  vested 
interest  in  any  funds  unappointed,  was  a  bachelor,  but  the  deci- 
sions do  not  seem  to  have  proceeded  on  that  ground;  indeed 
Lord  Eldon  appears  distinctly  to  lay  down  as  a  rule  in  such 
cases,  that  if  there  are  ten  children,  and  nine  die,  leaving 
families,  and  having  obtained  vested  interests  in  any  fund  re- 
maining unappointed,  still  the  whole  may  be  appointed  to  the 
tenth  surviving  child. 

[1098.]  The  rule  appears  to  apply,  though  the  power  be  to  Acu  inter  vivot, 
be  executed  by  an  act  inter  vivos  only,  as  well  as  where  it  may 
be  executed  by  will  only,  or  by  either  one  mode  or  t|ie  other. 

[1099.]  In  regard  to  the  principle  upon  which  the  rule  is  Principle, 
founded,  it  has  been  sometimes  said  that  the  words  ^^  if  living  *^ 
are  to  be  implied  in  the  power;  it  has  also  been  urged,  that 
interests  determinable  with  their  lives,  might  have  been  ap- 
pointed to  the  deceased  objects  {ff);  this  latter  point,  indeed, 
must  depend  on  circumstances. 

[1100.]  There  may  be  cases  where  it  is  the  duty  of  the  donee  "Relatioos," 
to  make  an  immediate  appointment,  as  perhaps  with  reference     ^* 
to  certain  dispositions  in  favour  of  relations  (2644),  and  where 
possibly  the  rule  would  not  apply. 


{*/)  See  in  Boyle  ▼.  Bp.  ofPeterbro\  tup, ;  Butcher  v.  Butcher,  sup, 

[1100] 
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[1101.]  In  M^Gkiev.  M'Ghie  (1095),  the  appointment  con- 
tained in  a  will,  was  in  favour  of  those  objects  only  who  should 
be  living  at  the  donee's  death ;  what  would  be  the  effect  of  an 
appointment  made  directly  to  objects,  but  excluding  one  who 
should  in  fact  afterwards  die  during  the  donee's  life,  seems 
never  to  have  been  decided  (1167). 


[1102.]  The  point  was  discussed  in  Foxy,  Gregg  (A)  on  an 
illusory  appointment,  which,  in  equity,  is  in  fact  an  exclusive 
appointment;  there  indeed  a  codicil  was  added  to  the  will  after 
the  death  of  the  original  appointee ;  in  the  view  adopted  by  the 
Court,  other  objects  were  entitled  to  take  as  substitutes  for  the 
original  appointee,  so  that  the  question  did  not  arise. 

[1103.]  The  case  may  occur  under  appointments  by  acts  inter 
vivos  revocable  or  otherwise,  as  well  as  by  testamentary  instru- 
ments, and  under  a  variety  of  circumstances  presenting  it  may 
be  grounds  of  distinction. 


Lapse  under  [1104.]  We  may  here  refer  to  a  point  entered  into  by  Sir 

power?"  *°^       J^'  Sugden^  and  by  Mr.  Jarman^  in  connexion  with  the  general 

doctrine  above  discussed. 

Sir  E.  Sugden.        [1105.]  Sir  E,  Sugden  {i)  lays  down  that  "  where  a  power  is 

'^  given  by  will  to  appoint  an  estate  amongst  several  objects,  and 
^^  the  estate  in  default  of  appointment  is  given  to  them  as  tenants 
'^  in  common,  the  death  of  any  of  the  objects  in  the  life  of  the 
^^  testator  will  pro  tanto  defeat  the  power  and  devise  over^  so  that 
^^  the  power  and  devise  will  only  remain  as  to  the  shares  of  the 
*'  survivors"  (J),  citing  Reade  v.  Reade  (1684),  and  Casterton  v. 
Sutherland  (1244);  but  intimating  that  a  different  rule  holds,  if 


{h)  Sug.  appx.  684. 
(t)  467. 


0)  See  Gibson  v.  Kniven  (1130). 

[1105] 
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the  objects  are  made  joint  tenants,  since  in  the  latter  case  the       chap.  x. 
limitation  in  default  of  an  appointment  survives.  sec.  hi. 


[1106.]  As  to  the  devise  over,  in  de&ult  of  an  appointment  in 
the  first  case  being  defeated  pro  tanto,  there  can  of  course  be  no 
doubt;  but  Mr.  Jarman  {k)  has  combated  the  position  as  to  the  Mr. /amuw. 
paweTj  considering  that  the  case  cannot  differ  substantially  from 
Boyle  v.  the  Bishop  of  Peterborough ;  this  however  does  not  seem 
dear;  at  the  same  time  the  authorities  cited  by  Sir  E.  Stiff  den 
appear  not  to  support  his  position.  As  to  Beade  v.  Bende^  the 
circumstance  that  there  was  no  express  gift  in  default  of  an  ap- 
pointment, but  an  implied  gift  only,  may  not  be  material;  but  it 
is  impossible  to  say  that  Lord  Loughborouffh  proceeded  on  the 
doctrine  adverted  to,  which  was  never  hinted  at  in  tlie  case; 
indeed,  from  his  judgment  as  reported,  it  may  be  inferred  that  he 
was  not  aware  of  the  lapse :  Lord  Eldon  (I)  considered  it  to  have 
been  Lord  LoughborouffKa  opinion,  that  the  unappointed  share 
would  belong  to  the  representatives  of  the  child,  to  whom  no 
appointment  had  been  made.  In  respect  to  Casterton  v.  Suther- 
landy  there  is  probably  some  mistake  in  the  reference ;  it  would 
appear  that  the  case  did  not  involve  the  point 

[1107.]  The  question  may  not  perhaps  occur  very  frequently, 
since  gifts  of  this  kind  are  generally  made  to  objects  not  by  name, 
but  in  a  class,  and  in  ordinary  cases  objects  dying  in  a  testator's 
life  time  may  not  be  included. 


(k)  2  Pow.  Dev.  374.  I  Butcher;  and  see  ib,  88  and  89. 

(0  1  Ves.  5c  B.  92,  in  Butcher  v.  | 
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[II08.]  In  connexion  with  the  subject  of  exclusive  appoint- 
ments, it  may  be  more  convenient  to  consider  the  doctrine  of 
illusory  appointments,  though,  in  some  respects,  the  latter  class 
of  authorities  might  perhaps,  with  gpreater  propriety,  be  ranged 
elsewhere :  however,  in  the  view  of  a  Court  of  equity,  illusory 
i^pointments  are,  in  fact,  exclusive  ones.  We  may  treat  of  the 
subject  under  several  divisions. 

1. — General  Remarks^  including  the  Authorities  at  Law^  and 
the  Principle  upon  which  Equity  interferes  (1109). 

2. — The  Cases  in  Equity  down  to  modem  times  (1127). 

3. — Cases    before    Lord   Rosslyn,    Lord    Alvanley,    Lord 
Redesdale,  Sir  Wm.  Grant,  and  Lord  Eldon  (1139). 

4. — As  to  what  is  a  Substantial  Share  )1150). 

5. —  Various  other  Points  (1163). 

6. — What  Circumstances  are  or  are  not  sufficient  to  justify  the 
Appointment  of  an  Unsubstantial  Share  (1172). 

(a.)  Conduct  (1172). 

(b.)  A  Provision  (1177);  and  herein  (1192)  what  u 
a  Provision^  and  (1195)  as  to  a  total  Exclusum 
when  the  object  is  provided  Jbr^  or  on  other 
axxounts* 

• 

(c.)  Special  Circumstances  (1196). 

7. — Particular     Cases    and    the    recent    Act    of    Parlia- 
ment (1200). 
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1. — Getieral  Remarks^  including  the  Authorities  at  Law^  and 
the  Principle  upon  which  Equity  interferes, 

[1109.]  When  a  power  in  &vour  of  certain  objects  is  con- 
ceived in  those  terms  that,  according  to  its  fair  meaning,  every 
object  must  have  a  certain  share,  it  is  plain,  as  we  have 
seen  (1044),  that  if  the  whole  of  the  property  be  appointed  to 
a  part  of  the  objects,  excluding  one  or  more,  the  appointment 
caonot  be  valid. 

[1110.]  In  those  cases  in  which  a  Court  of  law  has  Jurisdie-  ^^' 
tion,  it  appears  that  any  portion  of  the  property,  however  no- 
minal, is  at  law  sufficient — ^that  a  Court  of  law,  in  this  instance, 
looks  simply  at  the  letter  of  the  power ;  so  that,  to  put  an  ex- 
treme case,  if  a  landed  estate  of  the  value  of  1,000,000/.  were 
authorized  to  be  appointed  between  two  objects,  and  the  whole 
should  be  appointed  to  one,  with  the  exception  of  the  minutest 
quantity,  as,  for  example,  a  perch,  or  less,  the  appointment 
woidd  be  sustained.  Having  gone  so  £Bur,  it  is  perhaps  extraor- 
dinary that  the  Courts  did  not  go  a  step  further,  and  boldly  pro- 
nounce that  the  donee  might  wholly  exclude  an  object — that,  in 
&ct,  the  meaning  of  the  power  was  such :  this  would  have  been 
but  a  further  step  in  name  only;  in  effect,  the  cases  at  law 
go  to  this  extent 

[1111.]  Courts  of  equity,  however,  as  we  shall  see,  take  a  Equity, 
totally  different  view  of  the  meaning  of  the  power,  and,  notwith- 
standing the  inconveniences  (369)  which  may  result  from  the 
doctrine,  what  may  be  considered  a  much  more  rational  view. 
These  Courts,  conceiving  that  the  creator  of  the  power  means 
that  each  object  shall  have  a  share, — as  a  natural  consequence, 
hold  that  this  must  mean, — ^not  a  ^^  nominal"  or  an  ^^  ideal"  share, 
"  a  shadow,"  or,  in  iEEict,  "  nothing"  (a), — ^but  a  "  real,"  "  sub- 
**  stantial,"  "  reasonable,"  or  "  fair"  share — ^a  "  provision"  (i). 


CHAP.  X. 

asc.  IV. 


(a)  See  Burrell  v.  Burrell  (1069) ; 
Vanderzee  v.  Aclom,  Spencer  v,  Spen- 
ctfy  Kemp  T.  Kemp,  Bax  v.   Whit- 


hreadf  and  Butcher  v.  Butcher^  all 
cit.  (1139). 
(6)  See  the  stame  cases. 

[1111] 
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CHAP.  X.  [1112.]  Perhaps  the  wiser  plan  originally  would  have  been 

^^^'  ^^'  for  Courts  both  of  law  and  of  equity,  in  ordinary  cases,  to  have 
held  that  the  powers  authorized  an  exclusive  appointment ;  there 
appears  to  be  no  difficulty  in  this,  if  the  me€Uiing  can  once  be 
discovered  that  the  amount  of  the  shares  is  to  be  in  the  entire 
and  uncontrouled  discretion  of  the  donee;  for,  admitting  that 
out  of  a  fund  consisting  of  1,000,00021,  divisible  between  two 
objects,  an  appointment  of  a  farthing  to  one  object  would  an- 
swer the  intention  of  the  creator  of  the  power,  surely  it  follows 
that  the  appointment  of  nothing  would  equally  answer  his  inten- 
tion. The  case  may  have  some  resemblance  to  those  cases  (37*2) 
where  a  power  to  dispose  of  "  any  part"  of  property  has 
been  held  equivalent  to  a  power  to  dispose  of  the  whole — of 
"every"  part. 

'  [1 113^]  Of  the  two,  therefore,  it  does  appear  that  the  decisions 
in  equity  are  the  most  rational.  The  Courts  of  equity  have 
presumed  that  the  creator's  intent  has  been,  that  each  object 
should  have  some  share — ^and  that  a  real  one — and  they  have 
accordingly  endeavoured  to  effectuate  that  intent;  a  Court  of 
law,  on  the  other  hand,  imputes  to  the  creator  an  intention  that 
never  could  have  entered  into  his  mind, — that,  for  the  sake  of 
form,  a  farthing,  or  something  of  the  kind,  should  be,  at  ail 
events,  secured  to  every  object;  it  professes  to  discover  the 
meaning  of  the  creator  of  the  power,  that  no  object  should  be 
excluded,  and  yet,  in  effect,  it  allows  a  total  exclusion :  indeed, 
as  argued  in  Butcher  v.  Butcher  (1139),  the  rule  of  law  is 
monstrously  absurd. 

Theequiuble  [1114.]  The  general  doctrine  of  Courts  of  equity,  as  to  illu- 

to  all  cases.        ^^  appointments,  at  least  at  this  day,  whatever  may  have  been 

the  case  formerly  (c),  appears  to  apply, — not  only  as  between 
parents,  donees  of  powers,  and  their  children,  and  as  to  provi- 
sions made  by  a  parent  for  his  children,  others  being  donees, — 
but,  speaking  generally,  in  all  cases,  of  whatever  description  the 
objects  may  be  (rf). 


(c)  Sec  in  Menzey  r.  Walker  (1 195). 


1  V.  &  B.  95,  in  Butcher  v.  Butcher; 


(d)  See  Box  v.  Whithread  (1139);    Fox  v.  Gregg^  Siig.  appx.  684. 

[1114] 
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[1115.]  In  respect  to  tlie  authorities  on  the  legal  doctrine       chap.  x. 
(2682),   there  are   various  dicta  in  the  books,  that  at  law  "a        ^^^'  ^^' 

shilling "  (e),  or  "  a  very  slight  thing,"  or  "  any  part,"  or  "  a  Authorities  as 

share,  however  "  little  "   (/),  is  suiBcient  trine. 

[1116.]  In  Butcher  v.  Butcher  (^),  Lord  Eldon  laid  it  down 
most  distinctly,  that  at  law  a  case  of  illusory  appointments  could 
not  be  reached ;  and  in  a  prior  case  (A),  referring  to  Pocklingtcm. 
v.  BaynCf  he  represents  Lord  Thurlow  as  having  held  the  like 
doctrine,  though  it  would  seem  from  Mr.  BeWs  note  of  Pock^ 
lington  v.  Bayne^  from  the  R.  B.  (f),  that  the  children  were  to 
be  at  liberty  to  bring  an  ejectment 

[1117.]  And  in  Morgan  d.  Swman  v.  Surman  (j),  it  was 
clearly  held  that  a  Court  of  law  could  not  look  to  the  amount; 
that  any  sum,  however  small,  was  sufficient,  provided  each  had  a 
share;  that  five  shillings  out  of  100,000Z.  would  be  enough. 

[1118.]  In  a  case  (k)  before  Lord  Alvanley^  he  asked  whether 
the  point  had  ever  been  discussed  at  law :  it  seems  to  have  been 
agitated  in  two  prior  cases;  thus.  Swift  v.  Gregsan  (1058)  was 
argued  upon  the  supposition  that  Courts  of  law  would  take 
notice  of  illusory  appointments,  though,  as  we  have  seen,  the 
power  was  held  to  be  an  exclusive  one;  so  the  question  was 
mentioned  in  Doe  v.  Lord  George  Cavendish  (996),  but  there 
the  power  clearly  authorized  an  exclusive  appointment. 

[1119.]  In  the  more  modern  cases,  as  we  have  seen,  it  has 
been  clearly  laid  down,  that  provided  a  share  be  given,  a  Court 
of  law  is  satisfied :  there  may,  indeed,  be  cases  of  exception,  as 
if  the  power,  in  words,  should  contemplate  a  "  provision  "  or  "  a 
^^  reasonable  share ;"  on  the  word  ^^  portion,"  too,  some  argument 
might  occur. 


{e)  Spring  v.  BUe$  (1057). 

(/)  4  Ves.  777,  785,  in  Vanderzee 
y.  Aclom;  5  Ves.  860,  861,  in  Kemp 
V.  Kemp;  9  Ves.  393,  in  Butclier  v. 
Butcher;  and  see  in  Gibscm  v.  Kniven 
(1130). 


(g)  1  V.  &B.  98;  see  (1171). 

(A)  16  Ves.  26,  in  Bax  v.  Whithread, 

(i)  1  B.  C.  C.  450. 

(j)  1  Taunt  289. 

(*)  Vanderzee  y.  Acl(m(\\^9). 

[1119] 


400  ILLUSORY   APPOINTMENTS. 

CHAP.  X.  [1120.]  The  principle  upon  which  equity  interferes,  is  stated 

^^^'  '^'        somewhat  differently  in  the  authorities;  sometimes  it  is  said  to 


Principle  of  the  interfere  on  the  ground  of  a  trust  in  the  donee ;  at  other  times, 
ference.  on  the  ground  that  the  donee,  in  making  an  illusory  appoint^ 

Fraud.  ment,  is  guilty  of  a  fraud. 

[1121.]  Lord  Alvanley  in  Vand^zee  v.  Adorn  (Z),  in  Spencer 
V.  Spencer  (m),  and  in  Kemp  v.  Kemp  (n),  put  the  case  as  one  of 
fraud;  at  the  same  time  treating  powers  of  this  nature  as,  in  a 
sense,  trusts. 

[1122.]  Lord  Redesdale^  in  Lysagkt  v.  B4)yse  (1193),  consi- 
dered such  powers  in  this  view  trusts. 

[1123.]  Sir  Wm.  Grant,  in  Butcher  v.  Butcher  (o),  considered 
the  cases  had  been  treated  as  resting  on  fraud ;  and,  on  this  idea, 
he  thought  that  what  was  a  fraud  on  the  power  in  equity,  should 
be  equally  so  at  law,  and  that  therefore  the  decbions  at  law 
and  in  equity  should  be  the  same. 

[1124]  Lord  Eldon,  in  Box  v.  Whiibread  (/?),  represents  Lord 
Thurlow  to  have  viewed  these  powers  as  coupled  with  a  trust  for 
the  benefit  of  all  parties,  and  the  appointee,  thus  improperly  at 
law  getting  the  legal  estate,  as  affected  with  a  trust  on  the 
ordinary  principles;  and  we  find  in  Boyh  v.  the  Bishop  ofPeter^ 
borough  (1093),  that  Lord  Thurlow  treated  the  donee  as  a 
trustee,  and  further  considered  an  illusory  appointment  as  frau- 
dulent. In  Butcher  v.  Butcher  {q\  Lord  Eldon  appears  as 
adopting  Lord  Thurlow^ s  view  as  to  a  trust ;  at  the  same  time 
he  allowed  there  is  fraud  too;  for  (r),  in  opposition  to  the 
general  doctrine  of  Lord  Mansfield  and  Mr.  Justice  Butler, 
appearing  in  cases  of  a  different  description,  Lord  Eldon  ex- 
pressly laid  it  down  that  many  acts  were  fraudulent  in  equity 
which  a  Court  of  law  could  not  reach ;  and  with  reference  to 


(/)  4  Ves.  785. 
(w)  5  Ves.  368. 
(n)  6  Ves.  800. 
(o)  9  Ves.  393. 


(p)  16  Ves.  26. 

Iq)  1  V.  &  B.  95  and  102;  and  see 
Box  ▼.  Whitbread^  sup, 
(r)  I  V.  &  B.  98. 

[1124] 
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Sir  Wnu  Grants  reasoning  in  the  principal  case,  that  what  was  chap.  x. 
a  fraudulent  appointment  in  equity  ought  to  be  so  treated  at  law,  ^^^-  '^' 
his  Lordship  considered  that  the  illusory  class  of  cases  was  an 
instance  to  the  contrary  (2682).  In  fact,  the  wordiraud  as  gene- 
rally used  in  these  cases,  may  be  thought  equivalent  to  what  is 
otherwise  termed  a  breach  of  trust;  or,  at  least,  not  very  dissi- 
milar. 

[1125.]  Many  of  the  cases  have  arisen  upon  direct  trusts.  Direct  tmau. 
either  expressed  or  implied,  to  distribute  property,  without,  in 
words,  any  gift  to  the  objects  in  de&ult  of  an  appointment ;  but 
it  does  not  appear,  speaking  generally,  that  there  is  any  sub- 
stantial difference  between  such  cases  and  the  ordinary  well- 
known  cases  of  powers,  with  regular  gifts  in  defitult  of  an 
appointment ;  at  least,  no  reference  to  any  such  distinction  has 
been  found. 

[1126.]  Whatever  maybe  the  precise  principle  upon  which  Doctrine 
equity  interferes,  its  right  to  interfere  is  clearly  established  by  a  **"  ®  • 
variety  of  authorities,  ancient  and  modern ;  it  is  not  easy,  how- 
ever, to  decide  when  it  should  give  relief,  and  when  not.  Tlie 
difficulties  are  obvious,  and,  in  many  cases,  almost  insuperable ; 
it  is  almost  impossible  for  a  Court  to  have  brought  before  it  such 
a  view  of  a  femily  in  all  its  relations,  as  that  it  can  say  what  is  a 
fit  and  proper  apportionment  of  a  fund  among  them :  some  cases 
may,  indeed,  be  perfectly  plain. 


2. — The  Cases  in  Equity  down  to  Modem  Times. 
[1127.]  We  may  now  go  through  the  cases. 

[1128.]  An  old  case  of  Craher  v.  Parrottj  reported  or  noticed 
in  a  variety  of  places  {s)  under  different  names,  has  given  rise  to 


(#)  2  Ch.  Cas.  228,  Finch,  354,  2 
Freem.  18 ;  cited  I  Ch.  Ca.  310,  in 
Civil  V.  Rich;  2  Freem.  198,  in 
Clarke  v.  Tunter;  1  Vera.  355,  414, 
in  WaU  y.  Thurbame;  9  Ves.  395,  in 


Butcher  v.  Butchery  from  Lord  Not- 
tinghanCs  MSS. ;  and  5  Ves.  858,  in 
Kemp  y.  Kemp;  see  16  Ves.  22^  in 
Box  V.  Whitbread ;  1  V.  &  B.  96,  97, 
in  Butcher  ▼.  Butcher, 
DD  [1128] 
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CHAP.  X. 
SEC. lY. 


Lord  Noliiug 
ham* 


mucL  remark ;  there  appears  to  be  no  doubt,  that  Lord  Notting* 
hanis  judgment  is  misreported  in  the  C<ues  in  Chmuxry  (a).  The 
case  was  this : — a  freeman  of  London^  after  taking  notice  that 
one  third  of  his  estate  belonged  to  his  children,  and  another  third 
to  his  wife,  made  the  following  disposition  subject  to  legacies : — 
"  and  the  other  third  part  thereof  which  I  have  power  to  dispose, 
"  the  legacies  which  I  have  given  being  first  deducted,  I  do 
"  intrust  with  my  wife  whilst  she  continues  my  widow ;  and  if 
"  she  remarry,  I  will  and  desire  her  to  give  unto  my  children, 
<^  the  remainder  of  my  said  third  part  of  my  estate  as  she  shall 
think  fit" — There  were  four  children,  one  by  a  former  wife,  and 
three  by  the  presents — The  widow  married  again,  and  afierwtirds 
disposed  of  the  funds  thus ;  viz.,  1074/.  to  one  of  her  dau^ters, 
257Z.  to  another,  the  like  amount  to  the  other,  and  50/.  only  to 
Step-daughter,    the  step-daughter  (1069)  (1131), — assigning  ds  a  reason  for  the 

large  gift  to  the  first,  that  her  parents  had  obliged  her  to  marry 
contrary  to  her  own  inclination,  and  that  the  husband  had  deserted 
her  and  her  child,  but  without  assigning  any  reason  for  the  step- 
daughter having  so  small  a  sum. — On  a  bill  filed  against  the  wi- 
dow, &c.  to  set  aside  the  disposition,  Mr.  Justice  Jones  dismissed 
the  bill ;  but  his  decree  was  reversed  by  Lord  NoitiTtgluxm^  on 
such  various  grounds,  however,  that  it  is  diflScidt  to  know  which 
prevailed.  He  appears  rather  to  have  thought  that  the  disposi- 
tion should  have  been  made  before  the  marriage  (526);  and  this 
idea,  if  correct,  disposed,  it  seems,  of  the  question.  The  widow 
appears  to  have  promised  the  testator  on  his  death  bed,  to  put 
the  step-daughter  on  an  equality,  and  subsequently  to  have  made 
like  promises ;  but  afterwards,  as  it  was  alleged,  she  threatened 
that  this  daughter  should  have  nothing  but  what  by  law  she  could 
obtain.  Tlie  words  of  the  trust  in  themselves,  seem  strong  in 
favour  of  a  very  general,  if  not  an  exclusive  disposition. 


[1129.]  It  appears  from  the  following  passage  in  Freeman  (A), 
that  the  bar  were  adverse  to  Lord  NottinghanCs  doctrine  on  the 
subject  under  consideration : — "  and  it  was  argued  at  tlie  bar, 
"  and  I  think  the  opinion  of  the  whole  bar  was,  that  these  words — 


(a)  2  vol.  228. 


(/>)  2  \o\.  18. 


[1129] 
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<(  as  she  should  think  fit — did  give  the  wife  a  power  of  disposing 
"  unequally,  or  else  they  must  be  void ;  and  if  they  [this]  be 
^^  once  admitted,  there  can  be  no  bouinds  set  to  that  inequality,  but 
^^  she  may  give  as  much  as  she  will  to  one,  and  as  little  as  she 
^^  will  to  another."  Lord  Alvcadey  and  other  judges  have  re- 
ferred the  case  to  particular  circumstances. 


[1130.]  In  Gibson  v.  Kniven  (c),  a  man,  after  giving  legacies 
to  his  children,  gave  the  residue  of  his  personal  estate  to  his  wife, 
upon  trust  and  confidence  that  she  would  not  dispose  thereof  but 
for  the  benefit  of  her  children ;  the  value  of  the  property  does 
not  appear,  but  to  one  the  trifling  sum  of  five  shillings  only  was 
given ;  the  disposition,  which  was  by  will,  was  set  aside,  and  an 
equal  distribution  made.  The  decree  declared  that  ^^  cases  of 
'^  distribution  must  be  judged  according  to  the  circumstances 
<<  thereof,  and  if  no  variety  in  the  circumstances,  the  Court  will 
*^  distribute  it  in  an  equality ;  but  in  this  case  it  was  piain  the  Equality. 
'^  testator  did  intend  there  should  be  an  equality  {d)  amongst  all 
<<  her  children :"  and  Lord  Nottingham,  according  to  his  own  MSS., 
said,  that  such  clauses  are  not  "  to  be  suiBfered  to  take  place  ac- 
^^  cording  to  the  literal  sense  or  strict  legal  (1II5)  meaning,  for 
^^  there  is  no  reason  to  carry  these  dying  compliments  of  husbands 
^^  too  far ;  and  therefore,  though  the  clause  sounds  never  so 
<^  arbitrarily,  yet  the  power  is  to  be  executed  by  them  like 
«  powers  to  arbitrators  with  discretion  and  good  conscience.  Arbitrators. 
<<  and  the  best  equity  is  equality."  Sir  W.  Grant  has,  indeed,  Equality. 
expressed  a  doubt  whether  there  was  any  power  to  vary  the 
shares ;  it  would  seem,  however,  difficult  to  maintsdn  that  there 
was  not  such  a  power  (1294).  In  the  principal  case  many  earlier  Earlier  cases. 
cases  are  referred  to,  but  the  particulars  of  them  do  not  appear. 


[II 3L]  Wall  V.  Thwrhome  [e)  appears,  by  Mr.  Raithbi/s  notes^ 
to  have  ended  by  compromise :  there  lands  were  devised  by  a 


(c)  1  Vem.  66j  Raithby's  ed. ;  cit. 
1  Vera.  414,  in  Wall  v.  TAurbome; 
9  Ves.  396,  in  Butcher  v.  Butchery 
from  Lord  NottingluinCt  MSS.;  and 
see  5  Ves.  858,  iu  Kemp  t.  Kemp ;  16 


Ves.  22,  in  Bax  v.  Whithread;  and  1 
V.  &  B.  96,  97,  in  BuUher  v.  Butcher. 

(d)  See  Anon,  2  Show.  242. 

\e)  1  Vem.  355,414. 


D   D   2 
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Extent  of  the 
then  doctrine. 


Corruption. 


One  acre. 


Step-mother. 


Obedience. 


will  to  a  wife  for  life,  and  then  to  the  testator's  three  daughters, 
^'  in  and  by  such  part  arid  parts,  share  and  shares,  proportion  and 
^^  proportions"  as  the  wife  should  appoint ;  to  one  daughter  she 
appointed  lands  of  the  annual  value  of  108/. ;  to  another,  lands  of 
the  annual  yalue  of  149/. ;  and  to  the  complaining  daughter, 
lands  of  the  annual  value  of  50/. ;  the  lands  of  each  of  the  two 
first  appointees  having,  besides,  wood  on  them  of  the  value  of 
3000/.,  but  the  lands  of  the  complaining  daughter  having  little 
or  no  wood.     The  doubts  expressed  in  the  case  seem  to  show 
that  at  that  day  the  doctrine  of  the  Courts  was  not  confined 
within  very  narrow  bounds ;  it  appears  very  questionable  whe- 
ther an  application  to  set  aside  such  an  appointment  would  be 
entertained  at  this  day.     It  is  impossible  to  gather  any  thing 
very  satisfactory  from  the  loose  reports  of  the  case  (/*) :  on  the 
original  hearing  (ff)  the  Court  is  represented  as  having  ^^  declared 
^^  the  circumstances  must  be  very  strong,  as  something  of  bribery 
^'  or  corruption,  that  would  take  away  this  power ;"  on  the  further 
hearing  {h)  the  Court,  ^'  upon  long  debate,"  is  stated  to  have  said 
that  '^  the  case  was  proper  and  relievable  in  eqidty;  for  as  the 
^^  mother  here  had  appointed  this  daughter  a  less  proportion  than 
'^  the  others,  so  she  might  for  some,  it  may  be  causeless,  dis- 
*^  pleasure,  have  allotted  her  but  one  barren  acre  only ;"  it  being 
added  afterwards,  "  and  it  is  discretionary  in  the  Court  whether 
^^  it  shall  relieve  in  this  case  or  not ;  and  the  Court  took  time  to  am- 
"  sider  ofit^  and  to  be  attended  with  precedents^     The  wife  would 
seem  to  have  been  a  step-mother  of  the  plaintiff,  and  that  might 
occasion  more  suspicion  (1 128).    It  was  contended  that  the  power 
was  merely  to  preserve  obedience,   and  that   the  complaining 
daughter  having  behaved  dutifully,  was  intitled  to  an  equal  share. 


Old  doctrine. 


[1132.]  In  A$try  v.  Astrt/{i),  the  same  case  is  cited  as  a  de- 
cision that  there  must  be  an  equal  division,  ^^  unless  a  good 
^^  reason  can  be  given  for  doing  otherwise ;"  and  perhaps  that  is 
the  doctrine  of  the  early  cases ;  but  clearly,  as  we  shall  find,  it  is 
not  that  of  the  present  day  {j.) 


{f)  See  6  Ves.  868,  in  Kemp  v. 
Kemp. 

(y)  1  Vem.  356. 


{h)  Ibid,  414. 

Ct)  Pr.  in  Ch.  256. 

(j)  See  5  Ves.  859,  in  Kemp  y. 

[1132J 
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[1133.]  Thomas  v.  Thomas  (A),  arose  on  an  exclusive  power, 
but  it  was  admitted  that  under  a  general  power  or  trust,  ^^an 
^'  unreasonable  and  indiscreet  disposition  may  be  controuled  by  a 
"  Court  of  equity."  The  doctrine  too  was  recognized  in  Menzey 
V.  Walker  (Z),  it  being  held  that  relief  would  be  granted  "  where 
'^  the  execution,  though  perhaps  within  the  wordsj  was  attended 
*^  with  some  hardship  or  unreasonableness." 


CHAP.  X. 

SEC.  IV. 


[1 134.]  In  Parsons  v.  Parsons  (m),  where  the  fund  was  1 1,000/.,  Lord  ^lard- 
and  there  were  two  objects,  both  daughters,  no  objection  seems 
to  have  been  made  to  an  appointment  of  500/.  to  one,  and  of  the 
remaining  10,500/.  to  the  other.  The  one  who  took  the  500/. 
had  married  without  her  mother's  consent  (749)  (1176),  and  had  Marriage  with- 
on  that  account  forfeited  a  provision  under  her  father's  will ;  it 
seems  probable  that  the  favoured  object  had  a  very  large  pro- 
vision besides. 


[1135.]  Lord  Hardvncke  admitted  the  doctrine  in  Maddison  v. 
Andrew  (n),  observing,  that  ^'  if  she  makes  an  inequality,  the 
^'  Court  will  not  enter  into  the  motives  of  it,  unless  it  be  illusory, 
as  in  a  case"  (probably  Craker  v.  Parrott),  "  where  a  mother, 
having  such  a  power,  gave  only  an  eleventh  part  to  a  step- 
daughter ; "  in  Coleman  v.  Seymour  {o)  he  stated  that  a  "  reason- 
able proportion  "  must  be  given  {p) ;  and  in  another  case  (q)  he 
said  that  though  an  ^'  illusory  appointment "  could  not  be  sup- 
ported, "  a  material  difference "  might  be  made  between  the 
objects,  provided  there  was  a  "reasonable  provision." 


« 


cc 


cc 


it 


[  1 136.]  The  M,  R.  too,  in  Alexander  v.  Alexander  (r),  distinctly  Sir  Thonuu 
recognized  the  doctrine ;  one  of  the  daughters  seems  to  have  taken 


Kemp,  and  9  Ves.  398, 1  V.  &  B.  96, 
in  Butcher  7.  Butcher. 

(k)  2  Vera.  613. 

(/)  Ca.  T.  Tal.  72 ;  see  (1195). 

(m)  9  Mod.  464. 

(»)  1  Ves.  sen.  67. 

(o)  1  Ves.  sen.  211. 


{p)  And  see  Patvlet  v.  Pawlet 
(1171). 

(q)  Duke  of  Bridgewater  v.  Egerton, 
2  Ves.  sen.  123. 

(r)  2  Ves.  sen.  640;  see  Jones  v. 
Clough  (888). 

[1136] 


406 


ILLUSORY   APPOINTMENTS. 


CHAP.  X. 
SEC. IV. 


a  very  small  share,  but  it  appears  (s)  that  she  did  not  claim  more; 
a  part  of  the  fund  may  in  effect  have  been  unappointed. 


Lord  Thuriow.        [1137.]  Pochlifigton  V.  Baym  {t)  was  heard  before  Lord  Tkur- 

low :  a  father  had  a  power  to  appoint  a  manor  and  lands  (of  what 
value  does  not  appear)  among  his  children,  for  estates  not  exceed- 
ing estates  tail,  with  full  provisions  in  the  power  as  to  remainders 
and  limitations  over,  &c.,  and  the  estate,  subject  thereto,  was 
limited  to  the  children  equally;  there  were,  it  seems,  two  sons 
and  a  daughter ;  the  father  appointed  one  acre  of  land  to  the 
eldest  son  and  the  daughter  for  their  lives  and  the  life  of  the  sur- 
vivor of  them,  and,  subject  thereto,  all  the  premises  to  the  younger 
son  for  life,  then  to  trustees  to  preserve,  Sec.,  then  to  his  (the 
younger  son's)  first  and  other  sons  in  tail,  with  remainders  over, 
but  what  do  not  appear ;  the  Chancellor  considered  that  the  ap- 
pointment was  illusory,  and,  as  it  seems,  that  all  the  estates 
appointed  were  bad. 

[1138.]  And  in  Boyle  v.  The  Bishop  of  Peterborough  (1093), 
Lord  Thurhw  held,  that  ^^  gross  inequality  "  in  itself,  and  without 
other  circumstances,  was  bad. 


3. — Cases  before  Lord  Rosslyn,  Lord  Alvanley,  Lord  Redes- 
dale,  Sir  William  Grant,  atid  Lord  Eldon. 

[1139.]  The  point  has  since  been  discussed  in  a  vast  variety 
of  cases  before  Lord  Rosslj/n  (m),  Lord  Alvanley  (t?),  Lord  Redes- 
dale  (m?),  Sir  Wm.  (jrajit  (a),  and  Lord  Eldon  (J).  •  These  \'arious 


(s)  9  Ves.  392,  in  Butcher  v.  But- 
cher, and  Belt's  note  to  the  principal 
case. 

(0  1  B.  C.  C.  450 ;  see  16  Ves.  26, 
in  Box  V.  Whitbread,  and  1  V.  &  B. 
99,  in  Butcher  v.  Butcher. 

(u)  Bristow  V.  Warde,  2  Ves.  ju. 
336. 

(v)  WiUan  v.  Piggot,  2  Ves.  ju. 
351 ;  Vanderzee  v.  Aclonij  4  Ves.  771 ; 


Spencer  v.  Sjyencer,  5  Ves.  362 ;  Kea^ 
V.  Kempy  5  Ves.  849. 

(tr)  Lysaght  v.  RoytCy^  S.  &  L.  161. 

(a)  Butcher  v.  Butcher,  9  Ves.  382 ; 
Box  V.  Whitbready  10  Ves.  31 ;  Mo- 
catta  v.  LoTuaday  12  Ves.  123;  Dyke 
V.  Sylvester,  12  Ves.  126. 

(6)  Bax  V.  Whithready  16  Ves.  15; 
Butcher  ?.  Butcher,  1  V.  &  B.  79. 
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cases  (c)  detail  very  fully  most  of  the  authorities ;  we  may  par-      chap.  x. 
ticdarly  refer  to  Lord  Alvardei/s  judgment  in  Kemp  v.  Kemp.       ^^^'  '^' 
It  cannot  be  necessary  to  state  particularly  all  these  cases;  the 
general  principle  on  which  they  were  decided  will  appear  in  the 
course  of  this  discussion. 

[1140.]  Lord  Alvardey  {d)  felt  himself  so  much  embarrassed  l^ot^  AlvanU^. 
with  the  rule  of  equity,  that  he  wished  to  get  rid  of  it,  but  he 
found  that  he  could  not  consistently  with  the  authorities;  he 
therefore  decided  each  case  on  its  own  circumstances.  In  one- 
instance  (e)  he  sustained  the  disposition,  and  in  the  other  three 
instances,  where  the  sums  were  quite  nominal,  he  set  aside  the 
appointments ;  in  Vanderzee  y.  Acloni  (/),  he  distinctly  laid  down 
that  the  proportion  was  not  decisive.  Spencer  v.  Spencer  was  the 
case  of  a  power  given  by  a  wife,  who  had  separate  property,  to 
her  husband  for  the  benefit  of  his  children;  there  were  some 
circumstances  to  favour  a  gpreat  discretion,  the  husband's  life, 
interest,  and  power,  being,  in  the  event  which  happened,  by 
way  of  substitution  for  a  prior  absolute  gift  to  him ;  but  these 
circumstances  did  not  prevail* 

[1 141.]  As  to  Sir  Wm.  Grants  he  did  not  feel  at  liberty  wholly  Sir  Wm,  Grant. 
to  reject  the  rule ;  indeed,  having  regard  to  the  various  prior 
decisions,  that  would  have  been  impossible;  he  professed  himself, 
however,  unable  to  decide  the  cases  with  any  satisfaction,  and 
therefore,  in  order  to  extricate  himself  from  the  difficulties  sur- 
rounding the  question,  took  somewhat  of  a  novel  course.  He 
laid  down  this  doctrine — that  if  any  prior  decision  could  be  pro- 
duced, in  which,  upon  the  ground  in  question,  a  particular  sum 
or  a  particular  proportion  of  a  fund  had  been  held  illusory,  he 
would  follow  that  decision  in  any  case  coming  before  him  con- 


(c)  And  see  Clint<m  v.  Seymour,  4 
Ves.  459;  Vane  v.  Lord  Dungannan 
(1096)  ;  Palmer  v.  Wheeler,  2  Ball.  & 
B.  18;  Noel  v.  Lord  Walsinghani,  2 
S.  &  S.  99 ;  Dalzell  y,  Welch,  2  Sim. 
323. 


{d)  See  Vanderzee  v.  Aclom,  sup. ; 
Spencer  r.  Spencer,  sup.;  Kemp  v. 
Kemp,  sup. 

{e)   Wilson  v.  Piggot^  sup. 

(/)  4  Ves.  785. 
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tainiiig  an  appointment  of  a  like  sum,  or  a  like  proportion,  or,  it 
seems,  a  less  sum,  or  a  less  proportion ;  but  that  as  he  was  unable 
to  discover  the  principle  of  the  authorities,  and  therefore  had 
nothing  to  g^ide  him,  he  would  in  all  other  cases  sustain  the 
appointments.  His  rule,  even  with  respect  to  a  particular  sum, 
must  be  understood  with  some  reference  to  the  amount  of  tiie 
fund. 


Lord  Eldatim 


Preitent  doc- 
trine. 


[1142.]  Lord  Eldarij  however,  overruled  tiiis  doctrine  as  con- 
trary to  the  principle,  whether  good  or  bad,  of  tiie  earlier  autho- 
rities, which,  he  thought,  it  would  be  better  to  supersede  directiy, 
rather  than  in  this  oblique  manner ;  at  the  same  time  professing 
to  go  on  the  particular  circumstances  in  each  of  the  two  cases 
brought  before  him  on  appeal,  he  held  that  the  appointments 
were  not  illusory :  as  observed  by  Sir  E.  Sugden  (y),  "  the  law, 
^^  therefore,  on  this  head  appears  to  stand  as  it  did  before  the 
"  case  of  Butcher  v.  Butcher  was  decided  by  the  M.  IL" 


The  creator  of 
the  power  ini^ht 
have  spjecified 
the  limits. 


[1 143]  One  reason  assigned  in  Butcher  v.  Butcher  against  the 
equitable  interference  is,  that  the  creator  of  the  power,  had  he 
so  intended  it,  might  in  express  terms  have  confined  the  donee 
within  certain  limits;  to  that,  however,  it  may  be  answered, 
that  the  particular  circumstances  in  which  the  objects  may  be 
placed  cannot  be  foreseen. 


JDifiicalties. 


Modern  doc- 
trine. 


[1144.]  In  many  cases,  notwithstanding  the  various  recent 
decisions,  the  difficulty  remains  as  great  as  ever  in  coming  to  a 
satis&ctory  conclusion.  The  modern  doctrine  is  stated  by  Lord 
Eldon  in  the  following  passages  in  Butcher  v.  Butcher : —  **  and  I 
^'  may  upon  the  result  of  the  authorities  say  it  is  now  reduced 
^^  to  this,  that  unless  the  share  appears  upon  the  mention  of  it,  not 
''  to  be  a  substantial  part  or  share  of  the  subject  of  the  power,  the 
"  Court  never  does  call  on  the  person  executing  it,  to  say  why 
^^  he  had  not  given  in  equal  shares  among  the  objects  "(A);  and 


07)  494. 


(A)  1  V.  &  B.  96. 
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again  (t)  where  his  Lordship  represents  the  point  to  be  ^^  whether  chap.  x. 
**  attending  to  ail  the  circumstances,  and  the  nature  of  the  trust  ^^-  '^' 
''  collected  from  the  deed,  the  Court  can  take  upon  itself  to 
" say  the  share  is  not  substantial"  Sir  WiUiam  Grant  {j)  had 
referred  to  the  question,  whether  the  cases  meant  that  an  adequate 
provision  must  be  appointed  or  a  substantial  share,  thinking  that 
there  was  not  so  much  difficulty  in  deciding  upon  the  former  as 
the  latter. 

[1145.]  The  question  so  often  stated  in  the  cases  then  recurs, 
what  is  a  ^^  substantial "  share ;  and  besides  this,  having  ascer- 
tained in  a  particular  case,  that  the  share  is  not  a  substantial  one, 
there  is  a  further  difficulty  in  discovering  what  reasons  are  suffi- 
cient to  justify  the  appointment  of  such  a  share.  Indeed  Lord 
Mldon  accompanies  his  statement  of  the  doctrine  with  these 
words  (A) : — "  Having  given  to  this  subject  the  most  deliberate 
'^  attention,  I  find  it  in  such  a  state  of  contradiction,  both  from 
^*  dicta  and  decisions  of  great  judges,  that  if  I  had  to  advise,  I 
*^  could  not  say  how  such  a  power  can  be  safely  exercised  ";  and 
in  a  subsequent  passage  (/),  he  shews  in  detail  these  contradic- 
tions. In  another  place  (11),  he  also  notices  the  difficulties  at- 
tending the  doctrine,  adding,  that  the  judgment  in  every  case 
depends,  not  according  to  SelderCs  remark  as  to  Chancery  de- 
cisions in  general,  "  on  the  length  of  the  Chancellor's  foot," 
but  very  much  upon  "what  is  the  length  of  the  Chancellor's 
"  understanding." 

[1146.]  We  have  seen  that  Lord  Eldon,  though  disapproving  Butchery. 
of  the  ground  on  which  Sir  WiUiam  Grant  decided  Butcher  v. 
Butcher,  and  Baxv.  Whitbread,  confirmed  his  decisions;  whether 
Lord  Eldon  would  himself  have  originally  made  the  like  deci- 
sion in  Butcher  v.  Butcher,  may  not  be  clear :  as  intimated  by 
Sir  E,  Suffden  {m),  it  is  not  easy  to  discover  in  the  case  any 


({)  102. 

(f)  9  Vcs.  398,  Butcher  v.  Butcher. 

{k)  1  V.  &  B.  96. 

(/)  U.  97. 


(It)  1  Bligh.  479,  in   Queensberry 
Leases  case, 
(m)  494. 
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very  particular  circumstances  with  reference  to  the  doctrine  in 
question,  except  the  lunacy  of  one  child,  which,  although  it 
might  have  justified  the  gift  of  a  larger  proportion  to  that  child, 
may  not  have  been  sufficient  to  uphold  the  case  in  generaL 


[1147.]  Butcher  v.  Butcher  arose  on  a  post  nuptial  settlement, 
made  under  particular  circumstances,  which  it  is  difficult  to 
collect  from  the  reports,  though  it  would  rather  seem,  that  under 
the  will  of  the  wife's  iather,  she  was  very  much  in  the  power  of  the 
trustees  as  to  the  terms  of  the  settlement  Not  only  the  children 
of  the  existing  marriage  were  provided  for,  but  the  children  of 
any  future  marriage ;  with  a  provision,  however,  that  the  children 
of  any  future  marriage  should  not  take  more  than  one  half  of  the 
property.  In  fact  there  was  no  second  marriage,  but  this  pro* 
vision  was  relied  on  as  shewing  the  great  discretion  confided  in 
the  wife,  and  as  if  a  single  child  of  a  future  marriage  might 
have  taken  half;  that,  however,  may  be  thought  not  to  have  been 
the  meaning  of  the  clause,  the  object  of  which  seems  to  haye 
been  rather  to  protect  the  children  of  the  existing  marriage, 
than  to  give  benefits  to  the  children  of  any  future  marriage ;  this 
provision,  as  observed  by  Sir  JB.  Sugden  (n),  "  it  might  be  con- 
^^  tended,  could  not  affect  the  right  of  each  dass  of  children  as 
^^  between  themselves  to  a  substantial  share."  The  disproportion 
in  Butcher  v.  Butcher  was  very  great,  one  object  having  had 
merely  20021  consols^  when  her  equal  proportion  would  have 
been,  as  it  seems,  about  1700Z.  sterling;  it  may  be  questionable 
whether  those  of  the  other  children  who  took  small  shares,  were 
not  satisfied  by  advancements,  &c. 

Future  objects.  [1148.]  It  seems  difficult  to  attach  much  weight  to  the  cir- 
cumstance stated  in  favour  of  tlie  appointment  in  Butcher  v. 
Butcher^  that  future  objects  might  have  been  born ;  besides,  the 
answer  given  by  Sir  E.  Sugden  (o),  which  may  not,  indeed,  be 
so  applicable  to  the  children  generally  of  a  many  the  uncertainty 


(n)  494. 


(o)  494. 
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on  this  point  is  nothing  more  than  what  attaches  to  the  gift,  in       chap.  x. 
de&ult  of  an  appointment ;   the  shares  cannot  be  ascertained       "s^-  '▼• 
definitively  until  it  be  clear  that  no  other  object  can  be  bom; 
there  would  be  no  difficulty,  under  an  appointment,  in  making 
the  amounts  contingent,  according  to  what  should  ultimately 
appear  to  be  the  number  of  the  objects. 

[1149.]  In  Dyke  v.  Sylvester  (1139),  where,  after  specific 
i^>pointments  to  two  children,  a  general  appointment  of  the  rest 
of  the  estate,  of  very  small  value,  was  made  generally  to  the 
other  objects, — ^the  above  circumstance  was  urged  against  the 
appointment,  on  the  ground  that  the  shares  would  thereby  be- 
come still  less ;  the  same  event,  however,  would  have  occasioned 
the  shares  limited  in  defistult  of  an  appointment  to  be  dimi- 
nished too. 


4. — As  to  what  is  a  Substantial  Share. 

[1150.]  We  may  now  advert  to  the  authorities,  with  reference 
to  the  question  what  is  a  substantial  share,  although  many  cases 
may  arise  in  which  the  decisions  will  little  assist  us. 

[1151.]  Tliere  are  some  sums  that,  in  ordinary  cases,  appear  Nominal  sumt. 
clearly  on  the  mention  of  them  to  be  nominal,  as  one  shilling  ( /?), 
five  shillings  (9),  one  guinea  (r), — and  we  might  perhaps  add 
the  sums  of  five  pounds,  ten  pounds,  and  ten  guineas,  ap- 
pearing in  the  annexed  table,  relating  to  some  of  the  princi- 
pal authorities. 

[1 152.3  I^   Boyle  V.  the   Bishop  of  Peterborough^  as  else-  Large  fund- 
where  (1093)  appears,  there  remained  only  one  object,  and  it 
was  held  that  the  whole  might  have  been  appointed  to  that 
object ;  otherwise,  though  the  deceased  object,  a  son,  had  what 


(p)  See  Fox  v.  Gregg^  Sug.  appx, 
684. 
(9)  See  Gibton  v.  Kniven  (1 130). 


(r)  See  6  Ves.  368,  in  Spencer  v. 
Spencer;  5  Vcs.  860,  in  Kemp  v. 
Kemp;  Long  v.  Long  (366). 

[1152] 
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in  one  sense  might  be  deemed  a  substantial  sum,  and  a  provi* 
sion,  namely,  about  dOOOZ.,  still  having  regard  to  the  amount  of 
the  whole  of  the  funds,  about  70,000Z.,  and  also  to  the  circnm- 
stance  of  the  other  object  being  a  daughter,  it  may  be  thougbt 
that  the  SOOOZ.  would  have  been  deemed  insufficient,  even  had 
there  not  been  two  funds. 


One  twelfth. 


[1153.]  Lord  Eldon,  in  Box  v.  Whitbread^  appears  to  have 
thought  that  under  a  power  to  appoint  2,500/.  to  two  objects, 
where  each,  on  an  equal  division,  would  have  taken  1250Z.,  an 
appointment  of  100/.  («),  being  not  quite  a  twelfth  of  tlie  interest 
in  default  of  an  appointment,  should,  in  the  absence  of  circum- 
stances, have  been  deemed  the  gift  of  an  unsubstantial  share. 


Small  gifts  to 
Be?eral  objects. 


[1154.]  And  Lord  Alvanley^  in  Kemp  v.  Kemp,  with  reference 
to  a  sum  of  50/.,  being  about  the  like  proportion  of  the  share  to 
which,  on  an  equal  division,  the  object  would  have  been  intided, 
appears  to  have  inclined  against  the  appointment 

[1155.]  In  many  of  the  cases  several  objects,  and  not  merely 
one,  have  had  small  gifts,  though  perhaps  varying  in  amount; 
this  was  a  good  deal  pressed  in  Craker  v.  Parrott  {t) ;  it  may 
not  be  clear  what  weight  is  to  be  attached  to  the  circumstance : 
in  Spencer  v.  Spencer,  the  M.  22.  said,—"  the  plaintiffs  must  oon- 
"  tend  that  if  the  father  had  given  all  to  one  child,  except  one 
"  shilling  to  each  of  the  others,  that  would  be  good." 


Life  and  rever- 
sionary in- 
terests. 


[1156.]  In  Alexander  v.  Alexander  (u),  the  M.  R,  appeared  to 
think  that  though  a  life  interest  might  be  limited,  a  reversionary 
interest  would  be  illusory,  the  fund  being  intended  for  a  pro-. 
vision ;  but  the  point  did  not  arise  and  may  deserve  consideration; 
it  is  obvious  that  a  reversionary  share,  having  regard  to  the 
extent  of  the  several  interests,  might  be  worth  much  more :  the 


(«)  See  6  Mad.  180,  in  PowUtt  v. 
Earl  PowUtt, 

(t)  (1128);  and  see  Burleigh  v. 
Pearson  (1062);  Spencer  v.  Spencer, 
Kemp  V.  Kemp,  Butcher  v.  Butchery 


Moeatta   y.  Lonsada,  and  Difke  ▼• 

Sylvester^  all  cit.  (1139). 

(tt)  2  Ves.  sen.  640 ;  see  PocUw^- 

Urn  Y.  Bayne  ( 1 1 37) ;  Brutlow  v.  WW« 

(1139);  Sug.  514. 

[1156] 
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point  seems  to  have  been  discussed  in  Doe  v*  Lord  George  cbap.  x. 
Cavendiih  (996),  but  there  an  exclusive  appointment  was  autho-  ^^^- 1^* 
rized,  besides  that  the  case  was  before  a  Court  of  law« 

[1157.]  As  to  life  interests,  in  many  cases,  the  effect  of  such 
only  being  limited,  particularly  if  there  is  a  prior  life  interest  in 
existence,  is,  that  the  objects  obtain  nothing ;  this  would  have 
been  the  case  in  Bristow  v.  JVarde  (v),  if  in  consequence  of  the 
bad  gifts,  some  fitnds  had  not  remained  to  go,  as  in  default  of 
an  appointment, — since  two  of  the  children  to  whom  life  in- 
terests were  appointed,  died  in  the  life-time  of  the  prior  tenant 
for  life:  the  two  children  were  married.  The  point  might  in 
some  degree  depend  upon  the  extent  of  the  gifts,  the  ages  of 
the  parties,  &c. 


[1 158.]  It  is  clear  that  in  ascertaining  whether  an  appointed  All  the  interests 

to  be  tak< 
account. 


share  is  illusory  or  not,  all  the  interests,  contingent  as  well  as  ***  **  ^^^^  *°*® 


vested,  are  to  be  taken  into  account.  In  Baa  v.  Whitbread^ 
however,  witli  reference  to  the  settled  fund,  the  provisions  as  to 
the  vesting,  &c.,  of  the  unappointed  shares,  may  have  been  in- 
titled  to  weight;  it  may  not  follow  that  an  absolute  appointment 
could  have  been  made  to  the  in&nt  grandson  (1296). 

[1159.]  When  parties,  not  objects  of  the  power,  are  intro*  As  to  shares  re- 
duced  into  the  appointment,--«s  in  Vanderzee  v.  Adorn  (1139),   "^jjj^^i^^j'j^. 
illegitimate  children,  and,  in  other  cases,  (w),  grand  children,  sequence  of 
under  a  power  to  appoint  to  children, — and  in  such  terms,  that  tions. 
the  property  given  to  these  parties  becomes  wholly  unappointed, 
it  may  at  least  be  urged  (1078),  that  in  ascertaining  whether  the 
general  gifts  are  illusory,  these  unappointed   (1164)  interests 
should  be  taken  into  account :  in  Vanderzee  v.  Adom^  too,  the 
appointment  was  by  will,  and  one  of  the  shares  had  lapsed. 

[1160.]  It  may  be  important  in  some  cases  to  ascertain,  with  what  part  of 

the  fund  to  be 
-. . - .    looked  to. 


(t)  (1139);  see  Crompe  v.  BarrotVy 
4  Yes.  681. 
(tr)  See  Alexander    v.    Alexander j 


2  Vcs.  sen.  640;    Bristow  v.  Warde 
(1139);  BulcJier  v.  Butcher  (1139). 

[1160] 
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CHAP.  X.  reference  to  the  question  as  to  a  share  being  or  not  substantial, 
^^^-  '^'  whether  the  general  fund  is  to  be  looked  to,  or  merely  the 
interest  of  the  disappointed  object,  in  default  of  an  appointment 
Thus,  for  example,  a  fund  consists  of  20,000/.;  there  are 
originally,  ten  objects,  each,  therefore,  being  intitled  under  the 
gift,  in  default  of  an  appointment,  to  2,000/. ;  eight  of  them  die, 
so  that  the  whole  fimd  may  be  (1092)  appointed  between  the 
two  surviving  objects ;  the  sum  of  1,000/.  is  appointed  to  one  of 
the  surviving  objects,  and  the  remainder,  being  19,000/.,  to  the 
other:  the  lesser  amount,  though  small  in  comparison  of  the 
whole  fiind,  is  one-half  of  what  the  particular  object  would  be 
intitled  to  in  de&ult  of  ah  appointment,  and  consequently 
would  take,  if  the  whole  appointment  were  set  aside. 

Giftf  to  children       [1161.]    Perhaps,   where   there    is   a    power    to  appoint  to 

children  and  their  issue,  with  a  gift,  in  de&ult  of  an  q)point- 
ment,  to  the  children  and  their  issue,  without  a  provision, 
expressed  or  implied,  (1015),  that  the  issue  shall  stand  only  in 
the  place  of  their  parents,  it  might  be  difficult  to  justify  the 
giving  of  a  small  share  to  the  issue  of  a  living  parent,  on  the 
ground  that  a  substantial  share  is  given  to  the  parent,  or  to 
consider  the  objects  in  a  different  view  from  an  ordinary  class  of 
objects.  So  where  one  child  leaves  a  single  child,  and  another 
leaves  a  large  feunily,  it  may  not  follow  that  without  a  special 
provision  the  donee  can  fix  the  proportions  per  stirpes  instead  of 
per  capita. 

Special  words.         [1162.]  And  here  we  may  notice,  that  in  such  a  case  as  fVhite 

V.  St  Barhe  (or),  where  there  was  a  trust  in  a  wife  to  dispose  of 
property  "  to  our  children,"  with  strong  discretionary  powers, 
and  particularly  a  clause  that  ^'  she  may  make  distinctions  in 
<<  leaving  more  to  one  than  the  other,  if  she  pleases,  in  order  to 
<(  make  them  behave  well  (1066),  but  the  whole  of  the  property 
"  must  be  given  into  the  fainily," — there  seems  little  doubt  but 
tlmt  great  disproportions,  if  not  total  exclusion,  would  havg^teen 
allowed.  '^ 


(x)  1  V.  &  B.  399. 

[1162] 
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SEC.  IV. 

5. — Various  other  Points, 


[1163.]  We  may  now  notice  a  variety  of  other  points  con- 
nected with  the  doctrine. 

[1164]  It  was  held  in  fVHson  v.  Piggot  (y)  that  if  an  object  Prapert;^  left 
obtain  a  sufficient  share  by  means  of  his  interest  in  the  pro- 
perty left  unappointed,  that  is  enough  (1159);  that  the  words 
"  all  and  every,"  or  such  words  in  the  power  are  satisfied, 
having  regard  to  the  limitation  in  default  of  an  appointment 
(1077)  (1195). 

[1165.]  And  upon  this  principle,  connected  it  may  be  with  Appointmenti, 

1  •  ....  ,         .  some  good  and 

others,  it  seems,  that  though  m  general  under  a  power  not  ex-  some  bad. 
elusive  where  an  appointment  is  illusory,  all  the  provisions  made 
at  the  same  time  fail,  though  some  of  the  provisions  taken  sepa- 
rately would  be  good, — yet  if  appointments  are  made  at  several 
times,  those  only  will  fail  tliat  are,  as  to  some  provision  or  other, 
illusory  (z) :  the  reason  assigned  in  Wilson  v.  Piggott  (a)  as  to  an 
appointment  being,  under  a  contrary  rule,  at  first  good  and  after- 
wards bad,  is  perhaps  not  decisive.  It  was  distinctly  admitted  in 
Butcher  v.  Butcher  (1139),  on  the  appeal,  that  prior  appointments 
could  not  be  affected,  though  some  of  the  reported  expressions 
seem  to  go  &rther,  in  intimating  that  if,  on  account  of  the 
difficulty  of  foreseeing  the  number  of  children,  &c.,  a  sufficient 
sum  might,  by  accident,  not  be  left,  still  the  appointments  might 
be  good;  perhaps  there  is  some  mistake  in  the  report  on  this 
point 

[1166.]  It  may  deserve  consideration  how  far  several  appoint-  As  to  appoint- 
ments, one  by  a  will  in  itself  good,  and  one  by  a  codicil  in  itself  and  codicil  or 
bad,  are  to  be  treated  as  distinct  appointments  or  as  one.     As  to  jj^^^is?*'"*'^"' 
the  general  rule,  that  all  the  provisions  in  one  and  the  same 


TV 


(y)  (1139);  and  see  Maddison  v.    |      {z)  See  in  Wilson  y.  Pigyoi,  tup, 
Andrew^  1  Ves.  sen.  67.  I      (a)  And  see  Sug.  496. 

VOL.  I.  E   E  [1166] 
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SEC.  IT. 


instrument  of  appointment  will  fisdl  on  account  of  the  invalidity, 
with  reference  to  the  doctrine  under  consideration,  of  some  of 
the  disposidons,  there  may  be  cases  of  exception  {b).  We  must 
bear  in  mind  that  appointments  may  be  made  at  the  same  time, 
though  in  distinct  instruments ;  the  argument  in  &vour  of  sup- 
porting some  and  not  others  of  the  provisions  might,  in.  such  a 
case,  perhaps  be  stronger :  in  Bayk  v.  the  Bishop  of  Peterbo- 
rough (c),  the  appointments,  though  made  about  the  same  time, 
seem  to  have  been  distinct,  in  order  that  if  one  should  be  deemed 
bad,  the  other  might  prevail;  according  to  the  reports,  indeed,  it 
is  not  very  easy  to  understand  the  precise  purport  of  the  appoint- 
ments. 


Death  of  a  dis* 

appointed 

object 


[1167.]  What  would  be  the  effect  of  the  deadi  after  an  ap- 
pointment;, in  the  life-time  of  the  donee,  of  an  object  taking  an 
illusory  share,  may  not  be  clear  (1101) :  in  Wilson  v.  Piggott^ 
( 1 139)  the  share  was  held  not  illusory,  so  that  the  point  did  not 
arise ;  nor  did  the  point  arise  in  Fox  v.  Gregg  {d). 


Period  of  valae.       [1168.]  In  some  cases,  perhaps,  questions  may  arise  as  to  the 

period  when  the  value  of  the  appointed  property  should  be  fixed ; 
in  Butcher  v.  Butcher  (1139)  there  was  some  notice  of  the  fact 
of  an  alteration  having  taken  place  in  the  value  of  the  funds. 


Where  there  is 
no  gift  in  de- 
fault of  an  ap- 
pointment. 


[1169.]  Where  there  is  a  mere  power  to  diarge  or  appoint  in 
fiivour  of  objects  without  any  gift  to  the  objects  in  default  of 
an  appointment,  an  object  to  whom  an  illusory  share  is  given 
would  not  be  benefited  by  equitable  relief  unless  the  charge  or 
appointment  should  to  a  certain  extent  be  sustained  (1049) ;  the 
report  of  Lysaght  v.  Royse  {e)  is  not  sufficiently  explanatory  on 
this  point  (f). 


[1170.]  In  the  cases  in  general  the  question  has  not  been 


(&)  See  Vane  v.  Lord  Dtmgmmon^ 
inf. 

(c)  Sec  2  S.  &  L.  129,  in  Vane  v. 
Lord  Dungannon. 


{i)  Sug.  appx.  684. 

(e)  2S.  &L.  151. 

(/)  See  Pawlet  v.  Pawlet  (1171). 

[1170] 
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agitated   during  the   life   of  the   donee;   in  Craker  v.  Parrott       chap. x. 
(1128),  however,  the  wife  seems  to  have  been  a  party  to  the  suit,        ^^^'  '^- 
and  the  Court  (3054)  would  appear  to  have  deprived  her  of  any  As  to  depriving 
further  discretion,   directing  an  equal  distribution  among  the  cretion. 
objects ;  but  it  is  not  clear,  as  elsewhere  appears,  that  the  power 
was  in  existence:  in  ordinary  cases  (1195),  a  void  appointment 
appears  to  be  as  none  (451). 

[1171.]  Sir  E.  Stiffden  {ff)  states  that  "if  the  objects  have  Sir E.Sugden, 
**  agreed  to  abide  by  the  intention  and  will  of  the  donee  of  the  waiving  uleir 
"  power,  they  cannot  set  aside  even  an  illusory  appointment, "  "^'***- 
citing  Pawlet  v.  Pawht  (h) ;  and  adding  in  the  note  that  the  case 
<^  did  not  decide  any  thing."     It  seems,  as  of  course,  that  the 
parties  may  waive  their  rights;  how  far  any  antecedent  agree- 
ment for  the  purpose  would  be  binding,  may,  in  some  cases,  depend 
upon  tlie  sufiSciency  of  the  con^deration,  &c. ;  but  in  the  principal 
case,  as  appears  by  the  report,  and  Sir  E.  SugderCs  citation  from 
the  R.  i3.,  the  parties  agreed  in  the  progress  of  the  suity  to  abide 
by  the  deed  of  appointment  and  wilL    The  sum  in  question  seems  ^ 
to  have  been  30,000Z.,  provided  by  a  marriage  settlement  for  the  portion. 
portions  of  younger  children,  with  a  power  in  the  father  of  dis- 
tributing the  shares ;  the  &ther  appointed  the  whole  of  the  sum 
to  one  child,  with  the  exception  of  lOOL,  which  he  directed  to  be 
divided  equally  among  the  rest;  the  number  of  the  objects  does 
not  appear.    It  would  seem  impossible  to  support  such  an  unequal 
appointment  standing  alone ;  and  though  the  case  did  not  call  for 
a  decision,  it  shows  what  indeed  before  (1135)  fully  appears, 
Lord  Hardrmcke^s  approval  of  the  general  doctrine ;   his  words 
are: — "Where  the  appointment  to  a  particular  (AiSIA  ib  evasive 
*<  and  illusory,  this  Court  will  set  it  aside,  and  will  not  allow  such 
"  inequalities  to  be  made  amongst  children  as  appear  to  be  un- 
"  conscionable  and  unreasonable. "     The  appointment,  though 
made  by  deed,  would  appear  to  have  had  some  connexion  with  the 
donee's  will,  the  appointment  of  the  bulk  of  the  fund  to  the  son 


(y)  499.  (h)  1  Seij.  Wils.  224,  and  S.  C.  from  R.  B. 

E  E  2  [1171] 
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being  made  "  subject  to  the  devises  in  his  (the  donee's)  will;" 
so  that  perhaps  there  may  have  been  a  case  of  election  (3075),  or 
a  case  of  provision  (1177);  the  nature  of  the  devises  does  not 
appear:  Lord  Hardwicke  is  reported  to  have  stated,  that  the 
appointment  was  void  (1303). 


6. — What  Circumstances  are  or  are  not  sufficient  to  justify  the 
Appointment  of  an  Unsubstantial  Share. 

(a.)  Conduct* 

[1172.]  In  Maddison  v.  Andrew  (i),  Lord  Hardwicke  laid  down 
that  ^^  even  where  but  a  trifle  has  been  given  to  one,  if  that  child 
"  by  misbehaviour  deserved  it,  though  it  must  be  very  gross  in- 
"  deed,  the  Court  will  not  vary  it "  Sir  E.  Sugden  (j ),  however, 
after  citing  this  passage,  adds, — '^  but  at  the  present  day  the  oon- 
'^  duct  of  the  objects  of  the  power  cannot  be  taken  into  consider- 
^'  atiori,"  citing  Kemp  v.  Kemp  (1139),  and  referring  afterwards 
to  Butcher  v.  Butcher  (1139). 


Proof. 


[1173.]  In  Kemp  v.  Kemp^  there  is  indeed  a  dictum  of  Lord 
Alvanley  to  this  effect,  but  it  does  not  appear  that  the  point  called 
for  any  decision ;  and  as  to  Butcher  v.  Butcher^  it  would  seem  from 
Lord  EldxnCs  judgment  (A)  there,  as  well  as  from  his  prior  judg- 
ment in  Box  V.  WhiHrread  (1139),  that  he  thought  the  conduct  of 
the  parties  might  be  taken  into  consideration :  in  Butcher  v. 
Butcher^  the  testatrix  assigned  as  a  reason  for  the  inequality,  the 
disobedience  of  some  of  her  children,  but  it  does  not  appear  that 
any  bad  conduct  was  proved;  indeed,  without  reference  to  con- 
duct the  appointment  was,  as  we  have  seen  (1146),  sustained. 

[1174.]  In  the  earlier  cases  the  object  of  such  powers,  when 
vested  in  a  parent,  has  been  supposed  to  be  for  the  very  purpose 


(i)  I  Ves.  sen.  57. 


0)  496. 


(A)  1  V.  &  B.  97,  98. 

[1174] 
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of  preserving  obedience:   in  Craker  v.  Parrott  (1128),  it  was      chap.  x. 
considered  that  the  conduct  might  be  taken  into  account ;  and        ^^^'  '^' 
in  Gibson  v.  Kniven  (1130),  some  mention  is  made  of  the  dis- 
inherited child  having  offended  her  mother,  but  no  proof  upon 
the  point  appears. 

[1175.]  Admitting,  as  would  seem  to  be  the  case,  that  the  Parents  or  other 
conduct  of  the  objects  may  be  taken  into  consideration,  it  may    °°®^' 
not  follow  that  this  would  apply,  except  between  parents  (or 
persons  standing  in  loco  parentis)  and  children. 

[1176.]  Notwithstanding  Parsons  v.  Parsons  (1134),  it  may  Marriage 
be  thought  that  the  circumstance  of  a  child  marrying  without  its  **^**"'*  consent. 
parents'  consent,  would  not,  in  ordinary  cases,  be  a  sufficient 
reason  for  a  small  sum  being  appointed ;  grossly  immoral  con- 
duct might  be  viewed  differently. 


(b.)  As  to  a  Provision  ;  and  herein  (1192)  what  is  a  Provi- 
sion^ and  (1195)  as  to  a  total  ejccltution  when  the  Object 
is  provided  for  y  or  on  other  accounts* 

[1177.]  The  dicta  upon  this  point  also  are  not  very  recon- 
cileable.  The  provision  may  move  from  various  quarters,  as 
the  creator  of  the  power,  the  donee  of  the  power,  or  strangers 
(1069)   (1171). 

[1178.]  As  to  the  first,   Sir  E.  Sugden  (I)  lays  it  down  as  Provision  from 

,  ,  ,  .  .  J.  .1  the  creator  of 

«<  clear,  that  the  provision  must  not  move  from  the  person  the  power. 
"  creating  the  power,"  citing  Kemp  v.  Kemp^  and  Lysaght  v. 
Royse.  In  Kemp  v.  Kemp  (1139),  it  would  appear  that  the 
objects  had  very  little  provision  from  the  creator  of  the  power, 
certainly  nothing  to  justify  the  disproportion ;  so  that  the  case 
cannot  be  deemed  a  clear  authority  for  this  purpose,  what- 
ever Lord  Alvardei/s  opinion  may  have  been ;  and  in   Lysaght 


(I)  498. 

[1178] 
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CHAP.  X.      V.  Royse  we  shall  see  (1193),  that  as  it  was  held  there  was  no 

^^^'  '^*         provision  at  all- 


Principle. 


All  provided 
for. 


Relations. 


Where  the  same 
party  is  the 
creator  and  the 
donee. 


[1179.]  The  ground,  upon  which  it  is  supposed  that  the  pro- 
vision must  not  move  from  the  person  creating  the  power,  is,  it 
is  conceived,  this, — that  whether  the  provision  precede,  or  be 
made  after  the  creation  of  the  power,  the  provision  contemplated 
under  the  power  must  have  been  intended  as  an  additional 
provision  (m). 

[1180.]  In  many  of  the  cases  (n)  the  objects  in  general  have 
had  a  provision  by  law  or  otherwise,  under  the  creator  of  the 
power,  and  in  most,  if  not  all,  of  those  cases,  they  have  taken  the 
provision  equally ;  it  would  be  particularly  difficult  in  such  cases 
in  making  an  appointment  to  take  the  provision  into  account 

[1181.]  In  Fox  V.  Gregg  (o),  where  there  was  some  discus- 
sion upon  the  point,  it  seems  that  in  the  event  which  happened, 
there  was  no  other  provision  for  all  of  the  objects  in  effect  ex- 
cluded, if,  indeed,  for  any  of  them. 

[1182.]  In  Griffith  v.  Jones  (2614),  which  arose  on  a  direc- 
tion to  executors  to  distribute  among  relations,  it  was  discussed 
how  far  the  executors  could  take  into  account  the  legacies  given 
by  the  will. 

[1183.]  In  Supple  V.  Lowson  (/?),  which,  too,  had  reference  to 
relations,  the  power,  however,  being  exclusive,  the  testatrix 
gave  the  donee  authority  to  appoint  '*  in  such  proportions,"  &c., 
"  without  having  any  regard  to  the  legacies  by  her  thereinbefore 
"  specifically  given." 

[1184.]  Admitting  the  general  doctrine,  it  is  obvious  that  in 


(m)  See  Morgan  v.  Surman  (1085). 

(n)  See  Craker  v.  ParroU  (1128); 
Gibson  v.  Kniven  (1130);  Alexan- 
der V.  Alexander^  2  Ves.  sen.  640; 


Spencer  v.  Spencer  (1139). 
(())  Sug.  appx.  684. 
(p)  Amb.  729. 


[1184] 
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some  instances}  as  in  cases  of  marriage  settlements,  &c.,  the       chap.  x. 
creator  of  the  power  may  be  the  party  intrusted  with  the  power ;        **^-  '^• 
here  a  subsequent  provision  by  him  may  clearly  be  taken  into 
account 

[1185.]  As  to  a  provision  from  the  dxmee^ — in  Bristow  v.  Provision  from 
JVarde  (1139),  a  fietther  mentioned  in  his  will  that  the  shares  of 
two  of  his  daughters  in  the  funds,  subject  to  his  power,  were 
small  on  account  of  what  he  had  given  them  on  marriage,  out 
of,  it  seems,  his  own  money ;  and  the  fact  of  their  having  liad 
sufficient  advancements  not  being,  as  it  appears,  disputed,  the 
Chancellor  held  that  this  was  a  sufficient  reason;  eventually,  indeed, 
it  seeiins,  that  the  daughters  became  intitled  to  shares  in  the  funds, 
which  in  consequence  of  void  gifts  remained  unappointed.  In 
Vcmderzee  v.  Adorn  (q)^  Lord  Alvardey  clearly  subscribed  to  this 
doctrine  (r),  and  there  appears  to  be  no  doubt  on  the  ppint ;  Box 
V.  WhUbread  (1139),  where  the  will  containing  the  appointment, 
made  other  provisions  for  the  less  fietvoured  object,  proceeded 
partly  on  this  ground.  In  Bristow  v.  Warde^  the  fether  does  not  ^^^  ^^  ^  P"**- 
i^pear  to  have  become  a  purchaser  (3085)  of  the  shares  of  tlie 
advanced  children,  nor  was  there  any  contract  that  the  advances 
were  to  satisfy  their  shares  ($) ;  but  the  children  of  the  free 
bounty  of  the  father,  having  had  an  adequate  provision  made  for 
them,  it  is  obvious  that  the  intent  of  the  power  had  been  with 
respect  to  them  fully  answered ;  and  no  difference  would  arise,  as 
it  seems,  though  a  donee  in  such  a  case,  should  out  of  his  own 
funds  make  corresponding  gifts  to  the  other  objects. 

[1186.]  In  respect  to  a  provision  moving  from  a  stranger, — in  Provision  from 
Vanderzee  v.  Adorn  (^),  Lord  Alvardey  laid  down  that  "  the  power 
^'  of  distribution  is  given,  in  order  that  there  may  be  an  inequality 


{q)  4  Ves.  785. 

(r)  And  see  in  Spencer  v.  Spencer 
(1139);  Kemp  ?.  Kemp  (1139);  Long 
V.  Lang  (366);  Mocatta  v.  Lansada 
(1139);  and  see  1  V.  &  B.  97,  in 
Butcher  v.  Butcher';  see  also  Thomas 


V.  Webster,  cit.  16  Ves,  16,  in  Box  V. 
WhUbread. 

(s)  See  Dalzell  v.  Welch,  2  Simon, 
323 ;  (3086). 

(0  4  Ves.  785. 

[1186] 
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CHAP.  X.  "  if  necessary ;  it  is  therefore,  nothing  but  a  trust  in  the  party 
^^^'  '^'  "  to  discriminate  how  much  each  ought  to  have  under  every 
'^  circumstance  that  ought  feirly  to  enter  into  his  consideration, 
"  and  with  a  view  of  the  object  of  the  power,  that  each  of  them 
'^  should  receive  a  provision ;  if  that  is  satisfied  aliunde^  it  has 
"  had  its  object ;"  it  was  unnecessary,  however,  to  decide  the 
point. 

[1187.]  The  decision  of  the  same  learned  judge  in  Kemp 
V.  Kemp  (1139),  can  scarcely,  perhaps,  be  deemed  decidedly 
the  other  way ;  there  is  some  obscurity  in  the  report  as  to  the 
nature  of  the  provisions ;  at  all  events,  they  do  not  appear  to 
have  been  of  such  a  kind  as  to  justify  the  disproportions;  it 
seems  doubtful  whether  the  fitvoured  object  had  not  greater 
provisions. 

[1188.]  Sir  E.  Sugden  (u)  appears  to  consider  that  a  provision 
aliunde  is  not  sufficient,  and  that  the  provision  must  move  from 
the  party  intrusted  with  the  power;  this  cannot,  however,  be 
considered  settled.  In  regard  to  the  older  authorities,  the  infer- 
ence from  Menzey  v.  Walker  (1195)  and  the  cases  there  cited  is, 
that  the  provision  need  not  move  from  the  donee  of  the  power  (c). 

[1189.]  There  are  cases  certainly  in  which  most  parents  would 
be  desirous  to  exclude  a  child,  on  account  of  a  provision  aliunde; 
for  instance,  sometimes  a  particular  child  is  largely  provided  for 
by  a  relative,  or  even  a  stranger  quite  unexpectedly;  here  it 
might  seem  almost  unjust  towards  the  other  children,  that  the 
particular  child  should  participate  in  the  fund  subject  to  the 
power. 

[1190.]  It  may  deserve  consideration,  whether  in  some  cases 
a  difference  may  not  arise,  on  account  of  the  provision  aliunde 
having  preceded  the  creation  of  the  power,  and  being  known 
to  its  creator. 


(tt)  497. 

(v)    And    see    Lysaght    v.    Royse 
(1193);   and  in  Box  v.   Wkiihread 


(1139);  and  see  1  V.  &  B.  97,  in 
Butcher  v.  Butcher, 

[1190] 
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[1191.]  A  difference  too  may  arise  according  as  all  the  objects       chap.  x. 
or  only  the  disappointed  ones  are  provided  for  aliunde.  ^^^'  '^' 


[1192.]  It  was  held  in  Vanderzee  v.  Adorn  (1139),  that  a  re-  Remainder. 
mainder  in  tail,  expectant  upon  9l  father's  life  interest  in  a  landed 
estate,  was  not  a  sufficient  provision  to  justify  the  appointment 
of  a  small  share  in  a  fund,  provided  for  the  children  after  their 
mother's  death.  The  value  of  the  estate  does  not  appear,  but 
it  must  be  presumed  that  it  was  considerable ;  perhaps  in  the 
particular  case  a  gift  of  50/.  would  have  been  enough,  but  no 
one  can  doubt  that  the  interest  in  the  estate  was  worth  much 
more.  The  circumstances  of  the  case  may  have  presented  other 
objections. 

[1193.]  Under  a  power  to  charge  in  £Eivour  of  younger  chil-  Grant  of  an 

i*.  /n*  p         •   •  1  idiot*8  estate. 

dren,  it  is  not  a  sumcient  reason  for  giving  a  second  son  an 
illusory  share,  that  the  first  son  is  an  idiot,  and  that  it  may  be 
expected  that  the  Crown  will  put  the  second  son  in  possession 
of  the  estate ;  at  all  events,  an  absolute  appointment  of  an 
illusory  share  without  reference  to  the  contingency  of  the  se- 
cond son  obtaining  a  grant  or  not,  is  bad,  and  is  not  made  good 
by  the  event  of  his  obtaining  a  grant  (tr).  It  is  not  clear  what 
was  the  ultimate  result  in  the  particular  case,  whether  the  grant 
was  revoked  or  not;  Lord  Redesdale  considered  the  conduct  of 
the  second  son  to  be  unconscientious. 

[1194.]  With  reference  to  the  gift  of  a  small  share  in  con-  proof,  &c. 
sequence  of  a  provision,  it  appears  to  have  been  argued  in  Spen- 
cer V.  Spencer  (1139),  that  the  reason  must  be  assigned  in  the 
instrument  of  appointment;  but  Lord  Alvardey  did  not  admit 
this,  and  it  would  seem  clear  that  this  is  not  necessary  (x): 
it  is  almost  superfluous  to  remark,   that  a  mere  statement  in 


(w)  Lytaght  r,  Roysey  2  S.  &  L. 
151;  see  PectU  v.  Smithy  3  Mer. 
312. 


(x)  See  Box  v.  Wintbread  (1139); 
also  I  V.  &  B.  U7,  in  Butcher  ▼.  Bui- 
cher;  and  see  Lysaght  v.  Royte^  sup. 

[1194] 
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CHAP.  X.       the  instrument  witliout  proof,  cannot,  if  the  fact  be  disputed, 
8EC.  IV.       ije  deemed  sufficient. 


WaUur. 


Total  exclusion.      [1195.]  Admitting  that  on  account  of  a  provision,  or  on  other 

accounts,  a  small,  or,  what  in  other  cases  would  be  deemed  an 
illusory  share,  may  be  given,  it  might  seem  to  follow,  as  was 
argued  in  Bristow  v.  Warde  (y),  that  equity  would  support  an 
appointment,  totally  excluding  any  object  to  whom  such  a  share 
might  be  given;  but  no  decision  seems  to  have  gone  to  this 

3/enzeyv.  extent  (z)\   and  the  case  of  Menzey  v.  Walker  (a),  in  which 

questions  of  this  kind  appear  to  have  undergone  a  good  deal  of 
discussion,  may  be  thought  against  this  doctrine.  There  the 
trusts  of  a  term,  in  a  strict  settlement,  were  to  raise  such  sums 
for  the  portions  of  ^^  all  and  every ''  the  younger  children,  in 
such  manner,  &c,,  as  the  father  should  appoint,  but  not  ex- 
ceeding 2,000/.,  if  but  one  younger  child,  or  3,0007.  if  more; 
and,  for  want  of  an  appointment,  the  younger  children  to  take 
equally ;  that  is,  it  is  presumed,  the  2,000/.  or  3,000/.,  according 
to  their  number. — There  were  three  younger  children ;  a  son 
and  two  daughters. — The  father,  by  his  will  reciting  that  the 
daughters  were  amply  provided  for  by  their  grand&ther,  ap- 
pointed 2,000/.  to  the  younger  son,  meaning,  it  seems,  that 
nothing  further  should  be  raised;  and  the  appointment  was  held 
bad,  on  the  gpround  that  he  ought  to  have  appointed  something 
to  each  child.  It  does  not  appear  whether,  ultimately,  the  sum 
of  2,000/.  only,  or  3,000/.  was  raised ;  perhaps  it  must  be  in- 
ferred, that  the  former  was  raised,  and  that  the  appointment  had 
effect  so  far ;  for,  if  not,  it  may  be  thought  that  the  son  might 
have  taken  the  2,000/.,  and  the  other  1,000/.  have  gone,  as  in 
de&ult  of  an  appointment  (b).  The  extent  of  the  provision 
from  tlie  grandfather  does  not  i^pear;  on  behalf  of  the  daughters 


(y)  2  Ves.  ju.  346;  and  see  in  Mo- 
catta  V.  Lonnada  (1 139);  see  (1050). 

{z)  See  6  Ves.  368,  in  Spencer  v. 
Spencer, 


(a)  Ca.  T.  Tal.  72 ;  see  16  Ves.  to, 
in  Bax  ▼.  Whitbread, 

(6)  See  ( 1 164)  (1 170)  (2733). 
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it  was  stated  to  be  a  very  small  one;  Lord  Alvanky,  however  (c),      chap.  x. 
treats  this  case  as  if  the  provision  was  not  taken  into  account,       ^^^'  '^' 
considering  the  ground  of  the  decision  to  have   been,  that  a 
share,  and  that  not  an  illusory  one,  ought  to  have  been  given. 


(c.)  Special  Circumstances. 

[1196.]  It  seems  clear,  from  the  general  reasoning  in  Butcher  Lunacy,  &c. 
V.  Butcher  (1139),  diat  the  circumstance  of  a  child  being  afflicted 
with  lunacy,  is  a  sufficient  reason  for  a  greater  share  being 
allotted  to  that  child,  and  for  the  shares  of  the  other  objects 
being  consequently  diminished ;  the  same  remark  might  apply 
to  other  disabilities :  to  what  extent  the  doctrine  would  be  carried 
is  not  clear. 

[1197.]  Lord   Thurhw^s  doctrine,  in  Boyle  y.  the  Bishop  of 
Peterborough  is  (^,  that  there  is  no  relief  against  a  gross  in- 
equality, if  it  is  accounted  for  ^^  on  honourable  motives,"  or  (e) 
^^  by  the  situation  of  the  children,  is  rendered  humane,  and  wise, 
**  and  discreet." 

[1198.]  In  BaxY.  Whitbread  {113^9)^  Lord  Eldm  laid  down  Bankruptcy. 
that  perhiqps  the  circumstance  of  an  object  having  become  a 
bankrupt,  and  not  obtained  his  certificate,  might  be  a  sufficient 
reason  for  a  small  share  being  appointed  to  him;  this,  however, 
may  seem  somewhat  hard  upon  the  creditors.  In  the  particular 
case,  the  object,  it  seems,  did  obtain  his  certificate,  but  whether 
during  the  donee's  life  does  not  appear,  at  least  distinctly;  it  was 
not  necessary  to  decide  the  point 

[1199.)  Lord  Eldon,  too,  has  observed  (y*),  that  having  regard  Probable  ad- 
to  the  situation  of  some  objects,  an  appointment  of  a  large  sum  ^  °^'^' 
to  one,   might  be  the  best  thing  possible  for  the  other,  as. 


(c)  5  Ves.  859,  in  Kemp  v.  Kemp, 
id)  3  B.  C.  C.  243;  and  see  4  Ves. 
786,  in  Vanderzee  v.  Adam. 


{e)  1  Ves.  ju.  309. 
(/)  Bax  V.  Whitbready  sup. ;  Butcher 
V.  Butcher^  sup, 

[1199] 
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CHAP.  X.       perhaps,  in  the  case  of  an  elder  and  younger  brother ;  however, 
^^^'  '^*        it  would  be  difficult,  it  seems,  on  this  ground  to  support  what 
would  otherwise  be  an  illusory  appointment,  and  this,  indeed, 
may  probably  be  inferred  from  his  Lordship's  words. 


7. — Particular  Cases  and  the  recent  Act  of  Parliament. 

[1200.]  We  may  here  refer  to  two  cases,  differing  a  good  deal 
from  the  general  current  of  the  authorities. 

GifttoaervaDts.       [1201.]  The  first  case  is  an  old  one,  Oldisworthy.  Sir  fVm, 

Jaxan  {y) :  an  archbishop  left  1,000/.  to  be  distributed  by  hia 
executor  amongst  his  servants,  as  the  executor  should  tliink  fit, 
fuzving  respect  to  their  quality  and  condition  (1066);  the  executor 
gave  the  plaintiff,  the  archbishop's  secretary,  50/.,  but  to  the 
coachman  150/. ;  the  Court  however,  would  not  relieve.  It  was 
alleged  that  the  inequality  proceeded  from  private  pique  (2700), 
but  probably  this  was  not  proved.  This  was  a  peculiar  case, 
and  though  the  sum  may  not  have  been  illusory,  it  would  rather 
seem  that  the  testator's  intention  was  not  carried  into  effect: 
nothing  appears  as  to  the  property  or  circumstances  of  either 
of  the  parties. 

Charity.  [1202.]  The    second   case  occurred  before   Lord   Northing- 

ham  (A),  and  arose  on  a  provision,  ordering  a  party  to  charge  an 
estate,  devised  to  another,  with  a  sum,  not  exceeding  a  certsun 
amount  to  establish  a  charity;  in  such  a  case,  though  the  donee 
is  allowed  a  certain  discretion  in  not  going  to  the  full  extent,  a 
Court  of  equity  will,  it  seems,  take  care  that  the  charge  is  not 
illusory. 

Sir  E,  Sugden*%       [1023.]  We  may  lastly  refer  to  the  recent  Act  (t),  passed 

with  a  view  of  obviating  the  difficulties,  at  least  in  certain 
cases. 


iff)  2  Frcem.  18,  cited  in  Cawkry  (h)  Alt.  Gen.  v, Bradley,  lEden,4Sl 

▼.  Parrott.  (i)  11  G.  4,  &  I  W.  4,  c.  46. 

[1203] 
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CHAPTER  XL 


WHAT  ESTATES,   INTERESTS,  OR  PROVISIONS,  MAY  BE 
LIMITED  OR  INTRODUCED  UNDER  POWERS. 


SECTION  L 


AS  TO   THE   GENERAL   SUBJECT   ON   POWERS   OF   OWNERSHIP. 


[1204.]  It  comes  in  order  to  consider  the  estates,  interests,  or 
provisions,  which  powers  authorize  to  be  appointed.  We  may 
here  discuss  the  subject  as  to  general  powers;  any  questions 
that  occur  usually  arise  on  limited  powers,  which  we  shall  treat 
of  in  the  next  section. 

1. — Whether   the   Fee   or  Absolute  Interest   can  be  limited 
(1205). 

2. — Whether  Partial  Interests  can  be  created  (1213),  and 
herein  (1222)  as  to  the  Law  of  Perpetuity^  8fc, 

3. — Effect  of  a  General  Power  to  Charge  (1223). 


CHAP.  XI. 
SEC.  I. 


1. — Whether  the  Fee  or  Absolute  Interest  can  be  limited, 

[1205.]  As  observed  by  Sir  E,  Suffden  (a),  "where  the  in-  Power  of  sale. 
"  tention  is  clear  a  power  may  enable  the  disposition  of  a  fee, 

(a)' 437. 

[1205] 
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CHAP.  XI. 
SEC.  I. 


<<  although  no  words  of  inheritance  are  used,  as  where  a  testator 
^^  gives  a  power  to  sell  lands,  the  donee  may  sell  the  inherit- 
<*  ance ;''  the  superadded  reason  ^^  because  the  testator  gives  the 
^^  same  power  he  himself  had,''  for  which  is  cited  Liefe  v.  SaU- 
ingstone  (&),  may  indeed  be  thought  not  very  satis£Eu^ry.  The 
case  put  by  Sir  E.  Sugden  is  that  of  a  power  given  by  will :  now, 
as  words  of  inheritance  are  not  necessary  with  respect  to  direct 
dispositions  by  will  (c),  it  seems  to  follow  that  they  cannot  be 
necessary  in  the  creation  by  will  of  a  power, — ^a  provision  of  an 
executory  nature.  The  case  put  is,  too,  that  of  a  power  of  sale : 
when  a  testator  seised  in  fee  directs  or  refers  to  a  sale  generally, 
it  would  be  extraordinary  to  suppose  that  he  means  a  sale  of  a 
partial  interest,  or,  in  short,  of  less  than  the  fee ;  therefore  as  a 
direct  devise  to  a  party  to  sell,  &c.,  gives  a  fee  to  the  party  (^, 
so  a  power  of  sale  authorizes  a  sale  of  the  fee,  as  to  which  latter 
point,  if  authority  were  wanting,  that  of  Littleton  {e)  would 
seem  sufficient 


[1206.]  On  informal  words  which  have  generally  appeared  in 
wiUs,  as,  "  to  give,"  "  to  dispose,"  &c.,  it  may  be  sufficient  to 
refer  to  the  authorities  elsewhere  (107)  (1234)  noticed. 


Deedi. 


[1207.]  However,  the  case  as  to  words  of  inheritance  being 
unnecessary  is  not  confined  to  wills :  powers  of  sale,  powers  of 
appointment  among  children,  and,  indeed,  general  powers  of 
appointment,  as  commonly  framed  at  this  day,  in  deeds  as  well 
as  in  wills,  use  no  words  of  inheritance,  but  generally  authorize 
such  uses  or  estates  to  be  limited  as  may  appear  expedient,  or  as 
the  donee  may  think  proper.  Perhaps  there  is  little,  if  any,  dif- 
ference in  the  construction  of  deeds  and  wills  on  this  point 


Power  to 
create  '*  any 
'*  estates." 


[1208.]  There  can  be  no  doubt  that  a  general  power  in  a  deed 
as  well  as  in  a  will  to  limit  "  any  estate  or  estates,"  will  authorize 
the  limitation  of  a  fee  or  any  less  estate  (f) ;  though  sometimes. 


(&)  See  1  Mod.  190, 1  Freem.  176, 
177;  (1234). 
(c)  Co.  Litt  9\ 


(d)  Co.  Litt.  9\ 

(e)  S.  169. 

(/)  LoitVi  case,  10  Rep.  78V 

[1208] 
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in  express  tenns,  parties  are  empowered  to  limit  either  estates      chap.  xi. 
in  fee,  or  in  tail,  or  for  life,  &c.,  the  authority  to  limit  estates  in        ^^^' '' 
fee  or  in  tail  being  conceived  in  these  terms  or  formal  words 
of  inheritance  being  used  (^). 

[1209.]  Sometimes  a  power,  though  general  in  its  objects,  is  Express  power 
expressly  confined  to  the  lives  of  the  appointees  (A) ;  various  estates. 
questions  may  arise  on  such  a  power.     At  other  times  a  party  is 
empowered  to  appoint  generally  to  or  in  trust  for  any  one  indi- 
vidual for  his  or  her  life  (i). 

[1210.]  We  shall  afterwards  (1243)  find  that  questions  have 
been  raised  how  far  a  limitation  to  particular  objects,  for  instance 
<^  children, "  as  another  shall  appoint,  authorizes  more  than  a 
life  estate  to  be  appointed;  where  the  limitation  is  to  ^^such 
^^  persons"  generally,  as  a  party  shall  appoint,  perhaps  a  doubt  "Persons.'' 
on  the  point  could  not  be  raised  whether  the  power  be  in  a 
will  (j)  or  in  a  deed  (A). 

[1211.]  The  preceding  observations  apply  in  general  to  real  Penonal  esute. 
estate.  As  to  personal  estate,  it  plainly  stands,  in  ordinary  cases, 
upon  a  very  different  footing,  since  words  of  limitation  are  not 
necessary  with  reference  to  direct  limitations  of  it;  we  may, 
however,  notice  a  case  (Z)  where  a  question  arose  how  far  a 
power  to  appoint  the  ,"  interest,"  &c.,  of  a  sum,  extended  over  "  Interest." 
the  capital. 

[1212.]  Under  a  power  reserved  to  a  person  to  charge  estates  Westby  v. 
with  gross  sums,  to  take  effect  after  his  death,  he,  in  consideration     •''*~"' 
of  love  and  affection  to  his  sister  and  her  children,  charged  the 
estate  with  the  sums  in  question  to  be  paid  to  trustees,  upon  trust 


(^)  See  Brand's  case,  Ley.  39;  see 
(282). 

Q)  See  Griffin  v.  Nantonj  4  Yes. 
344. 

(t)  See  Lan^ley  r.  Broumy  2  Atk. 
195. 


ij)  See  Reid  v.  Shergold,  10  Yes. 
370 ;  Aislahie  v.  Bice  (23) ;  and  see 
Barford  v.  Street^  16  Yes.  135. 

(A)  See  Goadtitle  v.  Petoe  (62). 

(/)  Westhy  v.  Kieman^  Amb.  697. 

[1212] 
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to  place  the  same  at  interest,  "  and  pay  the  interest^  dividends^ 
"  cmd  proceeds,  to  such  person  and  persons  in  svch  course^  order, 
"  shares,  proportions,  and  manner,"  as  he  should  by  will  appoint ; 
and  for  want  of  an  appointment,  to  pay  "  the  same  interest,  divi- 
"  dends,  and  proceeds,"  to  the  separate  use  of  his  sister  for  life, 
and  after  her  death  to  pay  the  stmts  and  the  interest  thereof  to  his 
sister's  children ;  with  an  ultimate  limitation  of  the  principal  and 
interest  to  his  executors,  if  no  child  should  be  living  at  her  death ; 
it  was  held  that  the  party  could  appoint  the  capital  as  well  as  the 
interest  It  seems  indeed  difficult  to  see  that  any  question  could 
be  raised  on  the  point,  since  without  reference  to  other  circum- 
stances, the  power  authorized  even  according  to  the  letter,  an 
unlimited  gift  of  the  interest  (wi) ;  it  was  contended,  it  is  pre- 
sumed, that  the  appointment  was  confined  to  the  sister's  lifi 
interest. 


Common 
wording  of 
powers. 


2. — Whether  Partial  Interests  can  he  created,  and  herein 
(1222),  <w  to  the  law  of  Perpetuity,  Sfc. 

[1213.]  Where  general  powers  of  appointment  are  given, 
they  ordinarily  in  express  terms  authorize  the  donee  to  limit  or 
subject  the  property,  according  to  its  nature,  to  such  uses,  trusts, 
intents,  purposes,  powers,  provisoes,  agreements,  and  declara- 
tions, as  he  may  think  fit ;  and  sometimes  the  clause  runs  still 
more  into  detail.  The  donee  is  too  expressly  authorized  to  limit 
the  uses,  &c.,  "  from  time  to  time,"  or  "  at  any  time  or  times," 
and  by  ^'  any  deed  or  deeds,"  &c. ;  and  die  limitation  in  de&ult 
of  an  appointment  usually  found,  provides  for  the  case  of  incom- 
plete or  partial  appointments  (2730).  Upon  the  word  "  powers" 
in  this  clause,  some  obser\'Btions  elsewhere  (714)  (1315)  appear; 
perhaps  the  word  ^^uses"  or  some  such  word  standing  alone, 
might  be  sufficient  for  all  purposes.  We  have  also  made  some 
remarks  (440)  upon  the  subject  of  the  repeated  executions  of 
powers. 


(m)  See  Elton  r.  Sheppard  (116);  Haigy,  <9trttwy  (116). 

[1213] 
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[1214.]  Sr  JB.  Svffden  (n)  lays  down, — '<of  coursei  if  a  power  chap,  xi. 

**  expressly  require  that  an  estate  in  fee  and  no  other  shall  be  ^^^-  '* 

^^  appointed,  a  less  estate  than  a  fee  cannot  be  limited ;  and  even  sir  E.  Svgdett 


where  a  power  authorizes  the  appointment  of  a  fee,  and  there  Twton,  &c. 
are  not  any  express  words  of  restriction,  it  has  been  considered 
in  practice,  that  a  less  estate  cannot  be  given,"  referring  to 

Snape  v.  Thtrtan  (o) ;  he  adds, — "  but  in  the  case  of  Bavey  v. 

^*  Smith  (/?),  it  was  said  by  the  Court,  that  such  a  power  may 

^'  be  executed  at  several  times;  an  estate  for  life  may  be  ap- 

^'  pointed  at  one  time  and  the  fee  at  another  time/' 

• 

[1215.]  Snape  v.  Turton  (q)  was  a  particular  case :  it  arose  on 
a  power  of  revocation  peculiarly  worded, — as  if  the  settlor  should 
make  a  conveyance  or  estate,  ^^  in  fee  dmple  or  fee  tail^"  then, 
&C. ;  the  point  too  did  not  arise :  one  note  of  the  case  speaks  of 
a  partial  revocation  of  the  interest  even  here  being  allowed ;  this 
however  seems  to  be  negatived  by  another  report 

[1216.]  Bovey  v.  Smith  appears  in  several  places  (r):  the 
estate  was  vested  in  trustees  in  trust,  to  convey  the  same  to 
<<  such  person  and  persons,  and  for  such  edate  and  estates "  as 
the  settlor  should  appoint;  and  it  is  apprehended  that,  exclud- 
ing indeed  the  case  of  a  rent  charge  (1221),  which  is  not  within 
Sir  E.  Suffden*8  remarks,  it  never  can  have  "  been  considered 
^  in  practice,  that  a  less  estate  cannot  be  given*'  under  such 
a  power. 

[1217.]  The  general  rule  as  to  all  powers,  though  there  is  an  General  rule  as 
obvious  distinction  between  powers  of  ownership   and  other  t^^^^  ^"^^ 
powers,  (1250)  (1982)  (2144)  (2441),  seems  to  be  that  a  person 
may  do  less  than  he  is  authorized  to  do  (a) ;  at  the  same  time  it 
is  in  every  case  a  question  of  construction,  depending  upon  the 


(n)  453. 

<o)  €«).  Car.  472. 
ip)  1  Vem.84. 

{q)  (3220);  and  see  Lord  PageCs 
case  (21). 

VOL.  I.  F  F  [1217] 


(r)  1  Vem.  60, 84, 144 ;  2  Ch.  Cas. 
124. 

(a)  See  Zouch  d.  WooUitm  y.  Wool- 
«ton,  2BuR.  1146. 
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CHAP.  XI.      intention  of  the  parties.     The  rule  .admits  of  many  exceptions, 

^^^'  '•        arising  from  the  express  words  of  a  power,  or  from  implication ; 

where  the  intention  can  be  collected  that  any  particular  interest 

shall  be  limited,  and  no  other,  the  donee  will,  of  course,  not 

be  allowed  to  give  a  less  interest 

[1218.]  In  Harris  v.  Bessie  (J),  a  bond  was  given  by  a  hus- 
band to  pay  dOOZ.  as  his  wife  should  appoint  by  will  [the  exact 
words  dp  not  appear];  she  appointed  200Z.  only,  and  that  in 
sums  of  50/.  each ;  an  objection  seems  to  have  been  raised  that 
•  slie  had  not  pursued  the  authority,  but  it  is  scarcely  necessary  to 
add,  that  it  was  overruled.  The  case,' — which,  in  strictness,  in- 
volved a  question  as  to  the  limitation  of  a  less  portion  of  the 
property  rather  than  a  less  portion  of  the  interest,  though  the 
same  principle  may  apply, — seems  to  have  been  compared  to 
that  of  a  letter  of  attorney,  to  do  a  particular  act,  where^ 
speaking  generally,  the  attorney  has  no  power  to  do  less  or 
more;  but  there  is  obviously  no  similarity  between  the  two 
cases  (2148).  The  attorney  is  the  mere  agent  of  another,  and 
is  bound  to  follow  his  directions ;  in  many  cases^  to  do  less  than 
the  act  authorized,  would  be  as  prejudicial  as  to  do  more.  On 
the  other  hand,  where  an  authority  is  given  to  a  party  to  dispose 
of  a  certain  sum  for  his  own  benefit,  no  one  but  the  doiiee  can' 
be  prejudiced  by  the  circumstance  of  a  less  sum  being  disposed 
of;  it  is  evidently  for  the  advantage  of  the  party  to  be  charged; 
and  as  to  the  gift  being  in  parcels,  no  possible  difference  can 
arise.  Such  a  futile  objection,  perhaps,  was  never  heard  of. 
This  case  and  Phelps  v.  Hay  (1257),  though  classed  together 
by  Sir  E.  Sugden  (c),  seem  to  have  little  connexion ;  at  all 
events  the  cases  present  obvious  and  very  marked  distinctions. 

[1219.]  Some  such  question  as  that  discussed  in  Harris  v. 
Bessie  would  appear  to  have  been  agitated  in  Briers  y.  Boulton  (rf), 
which  however,  it  seems,  arose  under  a  limited  power,  the  autho- 


(h)  1  Keb.  347 ;  see  Bxdl  y.  Vardi/, 
1  Ves.  jii.  270. 
(c)  466. 


(d)  3  Keb.  692,  745 ;  see  Powell, 
364. 

[1219] 


WHAT  ESTATES   MAY   BE   LIMITED    UNDER   GENERAL   POWERS.  435 

rity  being  to  grant  for  raising  a  portion  of  200Z.,  and  the  point      chap.  xi. 
raised  whether  a  grant  to  levy  150/,  was  good;  as  observed  by        ^^^'  '* 
Sir  E.  Suffden  (e),  *^  like  most  of  the  cases  in  the  same  reporter, 
^^  it  is  scarcely  possible  to  comprehend"  it.      In  former  times 
Kebl^s  reports  were  forbidden  to  be  quoted  (f),  and  it  is  to  be 
regretted  that  any  reference  is  ever  made  to  them. 

[1220.]  We  may  here  refer  to  a  point  in  a  case  (ff)  noticed  Charge  of  part 
in  the  next  division :  a  power  enabled  a  party  to  charge  ^'  all  and 
"  singular"  the  estates;  and  it  was  admitted,  and  indeed  could 
not  be  disputed,  that  the  donee  might  charge  a  part  only  of  • 
them.  How  £Bur  this  would  hold  where  distinct  portions  of  the 
property,  subject  to  the  power,  are  settled  to  different  uses,  and 
the  donee  charges  all  or  part  of  the  property  subject  to  one  set 
of  limitations,  may  be  another  question. 

[1221.]  In  regard  to  a  rent  charge,  it  appears  to  have  been  Rent  charge. 
held  in  Broum  v.  Tailor  (h)  by  three  judges  against  one,  that 
a  limitation  creating  a  general  power  in  these  words, — '^  to  the 
^'  use  of  such  person  or  persons  as  he  (the  settlor)  should  appoint 
^'  by  his  will  Jhr  such  interests  (i)  or  otherwise^  as  in  his  said  will 
**  should  be  specified,"— did  not  authorize  the  creation  of  a  rent. 
It  seems  difficult,  however,  to  understand  the  ground  of  the  opi- 
nion of  the  majority  of  the  judges,  praticularly  having  regard 
to  the  fourth  and  fifth  Sections  of  the  Statute  of  Uses  (j ).  The 
case  was  disapproved  by  Mr.  Baron  Powell^  in  Bath  v.  Moun- 
tague  (h) ;  and,  as  observed  by  Sir  E.  Sugden  {I)  "  it  scarcely 
^^  admits  of  doubt  but  that  in  a  similar  case  the  Courts  would, 
^^  at  this  day,  decide  that  a  legal  rent  might  be  limited  under 
"  the  power."  In  the  case  of  powers  to  be  exercised  among 
children,  &c.,  as  Thwaytes  v.  Dye  (1277),  there  may  be  per- 
haps some  pretence  for  the  argument  that  land  and  not  a  rent 


(0  466. 


(/)  Adams  v.  Gihiey,  6  Bing.  664. 
(ff)  Jenkins  v.  KeymU  (1224);  see 
BUke  y.  MameU  (1225). 
(A)  Cro.  Car.  38. 

F  F  2  [1221] 


(t)  See  Co.  Litt.  345»  & 


.-  b 


{j)  27  H.  8,  c.  10. 
(*)  3  Ch.  Ca.  69. 
(0  448. 
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CHAP.  XI.  is  intended  for  the  objects ;  but  under  a  general  power,  the 
SEC.  I.  meaning  must  be  presumed  to  be,  that  every  species  of  interest 
may  be  appointed.  To  meet  this  decbion,  it  seems,  the  words, 
"  by  way  of  annuity  rent  chai^,"  &C5  are  found  in  many 
powers.  Where  the  intention  clearly  'is  that  lands  should  be 
limited,  that  intention  will  of  course  prevail,  as  we  shall  here- 
after see  in  the  case  of  a  power  to  limit  lands  by  way  of  join- 
ture (1989),     There  is  mi  evident  distinction  between  the  cases. 

PeT)etuiiy,  &c.      [1222.]  We  may  conclude   this  division  by  observing,  that 

the  estates  or  interests  to  be  limited,  must  of  course  be  such  as 
are  allowed  by  law ;  this  remark  applies  to  limited  as  well  as  to 
general  powers ;  but  as  to  the  rules  of  perpetuity,  there  is  ob- 
viously a  great  difference  between  them  (1230).  As  to  the 
latter,  indeed,  it  appears  clear,  as  urged  by  Sir  E,  Suffden  (m), 
that  there  may  be  created  under  general  or  unlimited  powers, 
over  the  whole  inheritance  or  absolute  interest,  any  limitations 
including  new  powers  which  could  be  created  by  virtue  of  a 
general  or  unlimited  ownership,  and  that  notwithstanding  the 
rule  that  the  person  ultimately  becoming  the  appointee,  is  in 
(1387),  as  it  is  technically  termed,  under  the  original  instru- 
ment 


3. — Effect  of  a  General  Power  to  Charge. 

[1223.]  When  powers  authorize  a  party  to  charge  a  freehold 
estate  with  a  sum  of  money,  an  authority  is  generally  superadded 
to  create  a  term  of  years  for  giving  effect  to  the  charge  (n) ;  what 
is  the  effect  of  a  mere  power  to  charge  may  not  be  perfectly 
clear  (2529). 

Jenhint  v.  [1224.]  In  Jenkifis  V.  Keymis  (o),  it  was  held  that  under  a 

Keymi$» 


(m)  432y  and  see  199;  and  see 
BuU.  note  1  (VII.  2)  to  Co.  Litt  gri"*; 
and  note  1  to  Co.  Litt,  ^79^, 

(n)  See  Sclater  v.   Travel  (400); 


see  also  WillU  r.  ShorraU  1  Atk.  474. 

(o)  Hardr.  395, 1  Lev.  150,  238, 1 

Cli.  Rep.  275,  1  Ch.  Ca.  103 ;  see 

Smith  y.  A8ht(m  (2878),  and  WUka 

[1224] 
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power  to  charge,  a  fee  simple  could  not  be  limited  by  way  of 
mortgage,  though  one  ground  of  the  decision  may  have  been, 
that  the  power  was  not*  intended  to  be  executed,  and  another 
would  i^pear  to  have  been,  that  the  power  was  exceeded  with 
reference  to  a  charge  of  interest,  Haley  C.  B.  (/?),  laid  down 
that  ^^the  party  to  whom  the  power  was  reserved  might  have 
^^  charged  this  sum  of  2000Z.  upon  the  land  in  other  manner  than 
^^  he  has  done  here ;  as  if  he  had  granted  an  estate  in  the  land, 
^^  till  the  sum  of  2000Z.  had  been  raised  out  of  the  profits  of  it,  it 
«  had  been  a  good  charge,"— citing  "27  H.  VIIL,"  (the  Statute 
of  Uses  it  is  presumed,)  and  ^^  ThomaJs  v.  Kemish's  case,  in 
B,  ILy^^  (an  authority  which  has  not  been  discovered),  and  adding 
^<  it  had  been  a  good  execution  of  his  power"  (q).  It  appears 
that  the  donee  subsequently  executed  the  power  by  charging  the 
estate  with  the  payment  of  his  debts  (r)  generally ;  and  some 
question  arose  how  far  this  second  charge  was  good  for  want  of  a 
person  being  named  to  execute  the  trust  (a) ;  such  an  objection 
however  could  never  be  sustained  in  equity  as  to  creditors  or  any 
of  the  favoured  classes  (6),  even  if  it  could  prevail  on  a  charge  in 
&vour  of  others*  Admitting  that  a  legal  interest  can  be  created 
under  a  simple  power  to  charge,  it  may  not  follow,  perhaps,  that 
a  mere  charge  in  favour  of  a  certain  person  operates  except  in 
equity  (1277)  (1281).  It  was  argued  in  the  above  case,  that  a 
mortgage  was  properly  a  charge ;  had  the  power  been  expressly 
to  mortgage,  it  seems  that  a  limitation  either  in  fee  or  for  a  term 
would  have  been  authorized. 


CHAP.  XI. 
8£C.  I. 


[1225.]  It  is  left  in  some  doubt  by  a  modern  case  (c),  what  is  Blake  v. 
the  proper  way  for  a  tenant  for  life  to  execute  an  informal  power 
^^  to  raise  or  borrow  any  sum  or  sums  of  money  not  exceeding 
"  1500Z.,"  with  a  proviso  that  he  or  a  remainder  man  "  shall  not 


V.  Holma  (2882) ;  2  Cas.  &  Op.  101, 
Opinion  on  General  Jackson^s  case; 
Blake  V.  Mamell  (1225). 

{p)  Haidr.  398. 

{q)  See  1  Lev.  151 ;  Lex.  Pnel. 
302;  Sheldon  v.  Dormer  (2033). 

(r)  See  Earl  of  Uxhridge  r.  Bay* 


ley  (1442);  Stackhouse  y.  Bamston 
(1421). 

(a)  See  particularly  1  Lev.  238. 

(&)  (2829);  see  Long  v.  Lcng^  5 
Ves.  445. 

(c)  Blake  V.  Mamell,  2  Ball.  &  B. 

35,  4  Dow.  248. 

[1225] 


438 


CHAP.  XI. 
SEC.  I. 


WHAT   ESTATES   MAY   BE   LIMITED   UNDER   GENERAL   POWERS. 

«<  mortgage  or  sell"  the  estate :  it  was,  however,  held  that  a 
grant,  without  any  reference  to  the  power,  of  an  annual  sum  of 
150Z.,  until  a  creditor  received  a  debt  of  700Z.  odd,  and  interest 
and  costs,  was  good :  the  legal  estate  happened  to  be  in  the 
tenant  for  life.  It  appears  to  have  been  considered  that  a  charge 
might  have  been  made  of  a  principal  sum  of  1500Z.  to  carry 
interest  at  once,  the  teniuit  for  life  keeping  down  the  interest ; 
as  observed  in  the  case,  the  mode  pursued,  admitting  that  the 
annual  sum  was  to  be  raised  from  time  to  time  out  of  the  life 
interest,  might  be  more  fevourable  to  the  remainder  man.  The 
case  seems  to  have  been  deemed  as  one  rather  of  defective  exe- 
cution. The  decree  directed  the  balance  due  at  the  death  of  the 
tenant  for  life  to  be  raised  by  sale  or  mortgage. 


CoDtiDgency. 


Loss. 


[1226.]  We  may  notice  that  whether  a  charge  is  to  take  effect 
immediately  or  contingently,  &c.,  must  depend  upon  the  ordinary 
construction  of  instruments  {d), 

[1227.]  We  may  further  notice  that  whether  (e)  when  a  loss 
accrues  to  an  estate  or  fimd,  the  parties  claiming  under  a  power 
will  bear  any  portion  of  the  loss,  must  depend  on  circumstances. 

[1228.]  In  Oke  v.  Heath  (/),  there  appears  to  have  been 
nothing  peculiar  to  powers.  The  estate  or  fund  was  subject  to  a 
charge ;  it  seems  to  have  followed  as  of  course,  without  reference 
to  the  strong  words  in  favour  of  the  charge  being  clear,  that  the 
charge  should  be  satisfied  before  the  parties  claiming  the  estate 
or  fund  could  take  any  benefit :  as  observed  by  Lord  Hardmcke^ 
had  an  advantage  accrued  to  the  estate  or  fund,  the  persons 
interested  in  the  charge  could  not  have  participated  in  that 
advantage. 


((/)    See    Slackhotue 
(1421). 


V.    Bamston 


{e)  See  Powell,  365,  Sug.  331 
(/)  I  Ves.  sen.  134. 


[1228] 
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[1229.]  We  may  precede  the  discussion  by  an  observation  perpetuity. 
with  reference  to  the  law  of  perpetuity. 

[1230.]  It  before  (1222)  appears  that  a  general  or  unlimited 
power  is,  with  reference  to  the  law  of  perpetuity,  equivalent  to 
the  ownership ;  where,  on  the  other  hand,  the  power  is  a  limited 
one,  at  least  (2177)  in  favour  of  particular  objects,  resort  must  be 
had  to  the  instrument  creating  the  power,  in  order  to  ascertain 
whether  the ,  limitations  would  there  have  been  valid.  This  is 
proved  by  many  authorities  (g)  noticed  under  the  head  of  ex- 
cesssive  executions. 

[1231.]  In  Robinson  v.  Hardcastle  (h)  some  expressions  are 
reported  to  have  fallen  from  Mr.  Justice  Buller  which,  at  least 
taken  literally,  and  some  of  his  reasoning  may  support  this 
view,  appear  to  intimate  that,  under  a  power  in  a  settlement,  or 
under  a  direct  limitation,  a  person  unborn  at  the  date  of  the 
settlement  cannot  be  made  tenant  for  life.  It  is  perfectly  clear, 
as  noticed  by  Mr.  Powell  (t),  and  by  Sir  J5.  Sugden  (j)y  that  such 
a  limitation,  whether  made  directly  or  by  virtue  of  a  power,  is 
good;  and  unless  compelled  to  do  so,  we  ought  not  to  consider 
that  Mr.  Justice  Bvller  meant  to  intimate  the  contrary  of  so  Mr.  justice 
clear  and  established  a  position;  expressions  somewhat  similar  ^^^^' 
are  found  elsewhere  (A). 


is)  See  (1540)  (1560)  &c.;  and  see 
Bud.  note  1  (VII.  2)  to  Co.  Litt.  271  b, 
and  note  1  to  Co.  Litt,  379^. 

(A)  (1586) ;  see  Butl.  notes,  sup. 


(0  339. 
{j)  429. 

(k)  See  Willes,  333,  in  ParhhwrH 
V.  Smithy  lessee  oi  Dormer, 
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CHAP.  XI.  [1232.]  The  general  subject  may  be  thus  divided ;  some  points 

^^^'  "•       will  be  found  in  other  parts  of  this  work,  where  particular  kinds 
of  powers  are  treated  of. 

L — Whether  a  Fee  or  an  Absolute  Interest  can  be  limited 
(1233),  and  herein  (1249)  Wykham  v.  Wykham. 

2. — Whether  Partial  Interests  can  be  created  (1250). 

(a.)  EsUUes  Tail  (1251),  and  herein  (1263)  Doe  v. 
Denny. 

(b.)  Life  Interests  (1269). 

(c.)  Rents  Charge^  Portions^  ^c.  (1277)|  and  herein 
(1284)  Ken  worthy  v.  Bate,  and  Long  v.  Long. 

3. — As  to  the  Shares  to  be  appointed^  and  herein  whether 
Shares  in  Severalty  or  in  Common  can  be  limited, 
or  Estates  in  Joint  Tenancy^  and  as  to  the  variation 
of  the  Shares  {\^e»). 

4. — The  Ages  or  Times  at  which  the  Objects  can  take  (1296). 

5» — Conditions^  including  Clauses  of  Survivorship,  Sfc.  (1303). 

6. — Limitations  to  the  Separate  Use  of  a  Married  Woman 
(1311). 

7. — Cases  where  the  Interests  are  fixed,  there  being  but  a 
mere  right  to  nominate  or  apportion  (1318). 


1. —  Whet/ier  a  Fee  or  an  Absolute  Interest  can  be  limited,  and 
herein  (1249)  Wykham  v.  Wykham. 

"  Dispose,"  &c.      [1233.]  We  may  first  notice  the  cases  generally  arising  on  wills, 

where  informal  powers  have  been  created,  the  word  "  dispose," 
or  some  such  word  being  used;  premising  that  sometimes  the 

[1233] 
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estates  to  be  limited  by  virtae  of  a  power,  are  required  not  to      chap.  xi. 
exceed  a  particdar  estate,  as  in  PockUngton  y.  Bayne  (/),  where 
the  limitations  were  not  to  exceed  ^^  estates  taiL'^ 

[1234]  The  point  was  very  much  discussed  in  Liefe  v.  Sal" 
tingsUme  (131),  where  there  was  a  devise  ^^  to  my  wife  during 
**  her  natural  life,  and"  ["  after''  in  Carter' $  Reports]  "  by  her  to 
*^  be  disposed  of  to  such  of  my  children  as  she  shall  think  fit,'* 
without  any  limitation  over  in  default  of  a  disposition;  the  wife 
appointed  the  reversion  in  fee  to  one  son ;  and  the  appointment 
was  held  good  by  three  judges  against  one.  Vaughanj  the  dis- 
sentient judge,  considered  the  power  in  the  light  of  a  bare  nomi- 
nadon  (1318);  that  the  disposition  was  a  gift  to  such  of  the 
children  as  the  wife  thought  fit  at  her  disposal,  urging  (what 
was  admitted)  that  if  the  original  gift  had  been  <*  I  dispose  to 
^  my  son,"  a  life  estate  only  would  have  been  limited.  A  dis- 
tinction was,  however,  taken  on  the  other  side,  between  the 
direct  devise  of  an  interest,  and  the  devise  of  an  authority  to 
create  an  interest;  in  the  latter  case  the  testator's  whole  power 
was  considered  to  be  conferred :  it  was  said  that  if  a  man  merely 
sold  an  estate,  a  life  interest  only  would  pass;  but  if  he  con- 
ferred a  power  to  sell,  the  inheritance  might  be  sold  (1205). 

[1235']  The  prior  case  of  Daniel  v.  Ubley  (m)  in  the  view 
taken  by  one  or  more  of  the  judges,  was  a  very  similar  case ; 
in  Daniel  v.  Ubley,  indeed,  there  was  no  express  life  estate. 

[1236.]  Tondinsan  v.  Diffktan  (799),  underwent  great  dis- 
cussion on  a  variety  of  points :  there,  under  a  devise  to  a  wife 
for  life,  ^^  and  then  to  be  at  her  disposal,  provided  it  be  to  any 
<<  of  my  children  if  living,  if  not,  to  any  of  my  kindred  that 
<<  my  wife  shall  please," — ^it  was  held  that  estates  of  inheritance 
might  be  limited  to  the  children ;  the  appointment  made  was  to 
the  only  daughter  in  tail,  with  remainder  to  the  only  son  in  fee. 

[1237.]  There  can  be  still  less  difficulty  on  the  word  "  dispose," 


(0  1  B.  C.  C.  450.  (m)  (135) ;  see  Dal.  68. 

[1237] 
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where  as  in  Macey  v.  Shurmer  (n),  the  fee  is  given  with  a  trust  or 
power  to  dispose.  In  that  case  the  testator  devised  lands  to  his 
wife,  her  heirs  and  assigns  for  ever,  being  well  assured  that  she 
would  at  her  decease  dispose  of  the  lands  among  her  children; 
gifts  in  fee  were  held  good  (o). 

[1238.]  There  may  be  somewhat  similar  cases  where  the  trust 
is  to  "  convey,"  &c  (/?). 

[1239.]  In  Seak  v.  Barter  (9),  there  was  a  devise  of  <^  all  my 
'^  lands  and  estates"  to  a  son  ^^and  his  children  lawfully  to  be 
^^  begotten  "  (he  then  having  no  issue),  '^  with  fiill  power  for  him 
'^  to  settle  the  same,  or  any  part  or  parts  thereof  by  will  or  other- 
^^  wise,  on  them  or  any  of  them  as  fie  sfundd  think  proper;  and 
«<  for  default  of  such  issue"  to  a  daughter  in  like  manner ;  with  an 
ultimate  limitation  ^*  in  defetult  of  such  issue "  to  the  son  and 
daughter  equally ;  the  devise  was  held  to  create  an  estate  tail  in 
the  son,  with  a  power  to  settle  the  property  on  his  issue  (1013), 
for  any  estates  he  might  see  fit  Here  the  word  ^^  estates  "  (r) 
occurred  in  the  devise,  besides  the  word  ^<  settle, "  and  other 
circumstances ;  the  main,  and  perhaps  the  only  material  question 
was,  whether  the  devisee  took  for  life  or  in  taiL 


Fonnal  powers.      [1240.]  We  may  now  notice  cases  of  more  formal  powers. 

[1241.]  In  the  King  v.  the  Marquis  of  Stafford  («),  a  man 
devised  copyholds  unto  his  daughter  for  life,  with  remainder  to 
her  daughter  (the  testator's  grandaughter)  for  life,  with  a  limit- 
ation to  trustees  during  her  life  to  preserve  contingent  remainders, 
with  remainder  to  the  use  of  the  '^  lai¥ful  issiie  of  the  body  "  (^),  of 


(»)  1  Atk.  389;  see  ex  parte 
Williams,  1  J.  &  W.  89. 

(o)  And  sec  Civil  v.  Kick  (1067). 

(p)  See  Clarke  v.  Turner  (200); 
Reade  v.  Reade  (1684). 

{q)  2  B.  &  P.  485. 

(r)  See  D'Oyley  v.  The  Alt.  Gen. 
(718);  CoU  V.  Wade,  16  Ves.  47  j 


ex  parte  Willianu,  tup,;  Dalzell  r. 
Welch,  2  Sim.  319;  and  see  Barford 
T.  Street,  16  Ves.  136. 

(<)  East,  521. 

(0  See  PMpt  V.  Hay  (1257); 
Hockley  v.  Mawhey  (231) ;  Dalzdl  r. 
Welch,  2  Simon,  319. 

[1241] 


WHAT  ESTATES  MAY  BE   APPOINTED   UNDER  LIMITED   POWERS.  443 

the  grandaughter  ^^  in  such  parts,  shares,  and  proportions,  man-  chap.  xi. 
"  ner  and  form, "  as  the  grandaughter  should  by  will,  &c.,  appoint;  ^^^-  "• 
and  in  default  of  such  appointment^  to  the  use  of  all  the  children  of 
ihe  grandaughter  lawfully  to  be  begotten,  '^  and  their  heirs "  as 
tenants  in  common ;  ^'  and  in  default  of  such  issue  "  to  the  other 
children  of  the  daughter,  &c. ;  there  was  no  appointment,  and  the 
question  was,  whether  the  only  child  of  the  grandaughter  took 
in  tail  or  in  fee,  and  it  was  held  in  fee.  In  support  of  the  view, 
that  an  estate  tail  only  was  devised,  it  was  urged,  that  under  the 
power,  no  greater  estate  could  have  been  limited;  but  Lord 
EUenbaraugh  thought  that  under  the  words  '^  manner  and 
^*  form  "  (t^),  if  not  under  the  other  words,  an  estate  in  fee  might 
have  been  appointed.  Had  the  power  authorized  an  estate  tail 
only  to  be  created,  it  does  not  seem  to  follow  as  a  matter  of  course 
that  the  construction  of  the  ulterior  limitation  would  have  been 
different  No  one  seems  to  have  suggested  that  life  estates  only 
could  have  been  appointed. 

[1242.]  There  were  two  prior  cases  before  Sir  Wm,  Grants 
Kenworthy  v.  Bate  (a),  and  Casterton  v.  Sutherland  (A),  the  first 
having  arisen  on  a  settlement,  the  latter  on  a  wilL 

[1243.]  In  Kenworthy  v.  Bate^  land  was  limited  by  a  marriage 
fifettlement  after  the  decease  of  the  husband  and  wife,  ^^  to  the  use 
"  of  such  child  or  children"  of  the  marriage,  (without,  according 
to  the  repartj  the  words  '*  estates,  manner,"  &c,)  as  the  husband 
should  by  will  ^^give,  direct,  limit,  and  appoint;  and  for  want  of 
such  ^^  direction,  limitation,  and  appointment, "  to  the  use  of  the 
first  and  other  sons  of  the  marriage  successively  in  tail,  with  other 
remainders  not  stated;  and  with  an  ultimate  limitation  to  the 
husband  in  fee.  No  discussion  on  the  point  appears;  it  was 
considered  that  the  father  could  appoint  to  the  children  in  fee. 

[1244.]  In  Casterton  v.  Sutherland,  a  man  devised  all  his  lands 


(u)  See  Griffith  v.  Harmon  (1666); 
Bristoio  V.  Warde,  2  Ves.  ju.  336; 
Sug.  1st  ed.  358. 


(a)  6  Ves.  793. 

(b)  9  Ves.  445. 
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CHAP.  XI.  to  bis  wife  for  her  life,  and  after  her  decease,  <^  unto  and  amongst 
"^^' "'  *^  all  and  every  our  children,  and  in  such  manner  and  in  such 
<<  proportions,  as  my  said  wife  shall,  either  in  her  life  time,  or 
^^  by  her  last  will  and  testament,  direct  and  appoint ;"  there  was 
no  appointment^ — indeed,  at  the  wife's  death,  the  power  had  deter- 
mined by  the  death  of  all  the  children ;  the  M.  R.  held  that 
the  children  living  at  the  testator's  death,  took  in  remainder  as 
tenants  in  common  iafie.  The  M.  R.  relied  however,  with  re- 
ference to  an  estate  of  inheritance  being  given,  on  a  subsequent 
clause  in  the  wiU,  by  which  the  wife  was  ^^  empowered  "  to  sell 
the  estates,  and  receive  the  interest  of  the  money  for  life ;  the 
testator  directing  that  after  her  decease,  the  same,  ^^  both  prin- 
'^  dpal  and  interest,"  should  be  paid  ^^  to  and  among  our  chil- 
^^  dren,  in  such  proportions  as  aforesaid"  It  seems  probable, 
as  observed  by  Sir  JS.  Suffden  (c),  that  independent  of  this 
clause,  the  donee  would  have  been  considered  as  authorized  to 
appoint  estates  of  inheritance;  how  far  such  a  power  of  sale^ 
for  it  seems  to  have  been  considered  as  a  mere  power  (236), 
would  vary  the  construction  of  a  direct  and  jfinal  devise  to  the 
objects,  may  not  be  clear.  According  to  the  decision,  it  seems 
that  had  the  power  of  appointment  been  exercised,  and  partial 
estates  only  been  limited  by  the  wife,  the  children  would  have 
taken  the  estates  unappointed,. 

[1245.]  In  McQueen  v«  Farquhar  (</),  it  seems  to  have  been 
taken  for  granted,  that  under  a  power  contained  in  a  settle- 
ment, to  appoint  to  the  use  of  all  or  such  ^^  of  the  children/'  &c., 
^^  and  in  such  parts  and  proportions,  manner  and  form^  and  sub- 
^^  ject  to  such  charge  or  charges  for  the  benefit  of  any  such  child 
<^  or  children,"  &c.,  and  in  default  of  such  appointment  to  all  the 
children  in  tail,  &c., — an  appointment  in  fee  could  be  made. 

[1246.]  In  Doe  v.  Jesson  (1021),  where  the  power  was  to  ap- 
point to  the  ^^  heirs  of  the  body  "  of  the  donee,  ^^  in  such  shares 
<^  and  proportions  "  as  he  should  appoint,  the  question  was  dis- 
cussed what  estates  could  be  limited. 


(r)  442.  (rf)  U  Ves.  467. 
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[1247.]  In  considering  any  particular  case,  the  drcuitistance  chap.  xi. 
that,  in  default  of  an  appointmenty  there  may  be  direct  limitations  ^^'  "- 
to  the  objects  in  fee^  must,  it  seems,  have  great  weight,  and  es-  General  olwer- 
pedally  where  the  ulterior  limitation  is  introduced  in  a  formal 
manner  as  ^^  so  &r  as  the  appointment  if  incomplete  shall  not 
<<  extend,'*  or  *'as  to  the  estates  if  any  unappointed,''  &a ;  but 
even  in  other  cases,  unless  where  the  power  authorizes  only  the 
appointment  of  the  shares,  the  estates  being  fixed  by  the  power, 
there  seems  strong  ground  to  contend,  that  as  words  of  inheri- 
tance are  not  necessary  (1205),  and  as  powers  are  executory 
(2371)  in  their  nature,  a  fee  may  be  limited.  The  question 
may  be  in  some  cases  not  only  between  mere  life  estates  and 
a  fee  simple,  but  whether  estates  tail  or  terms  of  years  cannot 
be  created.  How  far  a  distinction  would  be  made  between  a 
limitation  to  objects  cts  a  party  shall  i^point,  &c.,  and  a  power  to 
appoint,  &c^,  to  the  objects  (1234),  may  be  questionable;  the  dis- 
tinction might  be  thought  refined. 

[1248.]  It  should  be  noticed  that  Mr.  Sanders  (e)  considers, 
that  in  Kemoorthy  v.  Bate^  life  estates  only  were  authorized  to 
be  created.  It  may  be  contended,  however,  from  the  limitations 
in  tail  in  default  of  an  appointment,  that  even  admitting  that  an 
estate  in  fee  could  not  have  been  appointed,  estates  tail  could. 
If  in  such  a  case  life  estates  only  can  be  limited,  it  seems  that 
though  an  appointment  should  be  made,  and  that  to  the  full 
extent  of  the  power,  the  limitations  ^^  in  defaidt  ^*  of  an  appoint- 
ment would  take  effect,  subject  to  the  partial  interests  appointed 
(2730).  The  power  in  Kenworihy  v.  Bate^  if  the  report  be  cor- 
rect, is  certainly  very  bare ;  if  life  estates  only  can  be  limited 
under  such  a  power,  it  might  be  considered,  perhaps,  that  the 
donee  has  a  simple  right  of  nomination,  and  that  limitations  in 
severalty  or  in  common  (1290)  cannot  be  made;  and  that  con- 
sequently, in  the  event  of  more  than  one  child  being  named  to 
take,  the  shares  of  the  objects  cannot  be  varied. 

[1249.]  And  here  we  may  notice  a  recent  case  of  a  very  dif-  Wyhham  v« 

Wyhham* 


(e)  1  vol.  Uses,  122,  note,  4tli  ed. 
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CHAP.  XI.  ferent  kind  (f) :  a  power  was  given  by  a  will  to  a  tenant  for 
^^'  "•  life  to  appoint  lands  "  to  trustees,  upon  trust  by  the  rents  and 
"  profits  thereof  to  raise  and  pay"  a  rent  charge  by  way 
of  jointure',  &c. ;  and  the  question  was  much  agitated  what 
estate  the  donee  was  authorized  to  limit  The  donee  had  by 
deed  appointed  the  lands  to  trustees  ^^  and  their  heirs,"  in  trust 
to  raise  the  annual  sum  in  question.  The  point  arose  with  refer- 
ence to  the  validity  of  a  recovery,  which  was  bad,  if  an  estate 
for  the  life  of  the  jointress  was  authorized  to  be  created,  and  if 
the  limitation  actually  made  could,  with  reference  to  the  nature 
of  the  power,  and  the  object  of  the  trust,  or  having  regard  to  the 
covenant  for  quiet  enjoyment  contained  in  the  deed  of  appoint- 
ment, be  so  confined  {g).  A  case  was  first  sent  to  the  Kinj^s 
Benchj  where  it  was  held  that  the  trustees  took  in  fee.  Afiter- 
wards  a  case  was  sent  to  the  Common  Pleasy  where  it  was  held 
that  the  trustees  took  no  estate.  What,  ultimately.  Lord  Eldoris 
opinion  really  was,  it  is  not  easy  to  ascertain,  though  Sir  E. 
Suffden  considers  (h)  he  determined  acccording  to  the  certificate 
of  the  Court  of  Common  Pleas.  The  opinions  of  the  two  Courts, 
though  totally  opposed  to  each  other,  went,  as  noticed  by  Lord 
Eldon,  to  support  the  recovery,  either  as  an  equitable  or  as  a 
legal  recovery;  indeed,  the  recovery  could  have  been  nullified 
only  by  the  trustees  having  been  deemed  intitled  for  the  life  of 
the  jointress :  therefore,  as  Lord  Eldon  decided  that  the  recovery 
was  good,  he  must  be  considered  to  have  at  least;  held  that  the 
trustees  did  not  take  such  an  estate,  but  on  what  ground  we 
cannot  precisely  discover  (t).  Even  if  the  power  authorized 
the  creation  of  an'  estate  for  the  life  of  the  jointress.  Lord  Eldon 
would  appear  to  have  thought  tliat  the  general  words  used  in  the 
appointment  could  not,  as  contained  in  a  deed,  be  cut  down. 
He  intimated  an  opinion  that  the  proper  mode  would  have  been 
to  create  a  term  of  years,  preceded  by  a  limitation  to  the  wife  of 
a  rent  charge ;  the  words  of  the  power,  however,  do  not  seem 
naturally  to  point  to  the  latter.     Whatever  may  have  been  the 


(/)  IVykham  V.  Wykham,  11  East, 
458, 3  Taunt.  316,  18  Ves.  396. 
(^)  See  Taylor  v.  Horde^  1  Biirr.  60. 


(A)  438. 

(i)  See  3  Bli.  N.  S.  311,  in  Duffield 
V.  Duffield, 
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most  proper  mode  of  executing  the  power,  it  does  not  follow  chap.  xi. 
from  Lord  Eldaris  words  that  the  donee  might  not  have  selected  ^^^-  "• 
different  methods,  provided  he  had  clearly  shewn  what  he  did 
mean.  One  reason  urged  against  the  power  authorizing  the 
limitation  of  a  fee  was,  that  thereby  all  the  subsequent  estates 
would  be  reduced  to  equitable  estates ;  a  reason  which  was  urged 
in  JeTikins  v.  Keymis  (1224)  on  a  power  to  charge. 


2. — Whether  Partial  Interests  can  be  created, 

[1250.]  Admitting  that  a  power  authorizes  a  fee  to  be  limited 
to  an  object  of  it,  questions  sometimes  arise  whether  an  estate 
less  than  a  fee  can  be  appointed  (1214) ;  this  must  depend  upon 
the  wording  of  the  power  (j).  The  ordinary  forms,  in  express  ^"""<>^  ^°™'' 
terms,  authorize  the  donee  to  appoint  for  such  ^^  estates,  in- 
^^  terests,"  &c.,  and  *^  subject  to  such  charges,  conditions,"  &c., 
as  the  donee  shall  think  fit ;  and  in  such  cases  there  can  be  no 
doubt  that  partial  interests  may  be  limited. 


(a.)  Estates  Tail;  and  herein  (1263)  Doe  v.  Denny. 

[1251.]  We  have  seen  (1236)  that  in  Tandinsany.  Dighton  (A) 
where  the  land  was  to  be  at  the  "  disposal"  of  the  donee,  an 
estate  tail  was  limited  to  one  child,  with  remainder  to  the 
other  child  in  fee. 

[1252.]  That  an  estate  tail,  too,  may  be  limited  under  a 
power  to  appoint  for  such  ^^  estates,"  &c.,  appears  in  Swift 
V.  Gregson  (/). 

[1253.]  But  sometimes  the  words  of  a  power  are  particularly  «  assigM.*'' 
adapted  to  the  limitation  of  a  fee,  as,  where  the  land  is  autho- 


(/)  See  2  Pr.  Ab.  272. 
(k)  And  see  Latch.  130,  in  Danid 
V.  Uhley. 


(0  (1058);  see   Thwaytet  y.   Dye 
(1277).  . 

[1263] 
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CHAP.  XI.      rized  to  be  appointed  to  the  objects,  ^  their  hdis  or  assigns, 
SEC.  II.       ^^  ^  some  such  terms. 


91 


Mr.  Feame» 


[1254.]  Mr.  Feame  (m)  seems  to  have  thought  that  on  a 
limitation  to  a  party  for  life,  with  remainder  to  the  use  of  such 
child  or  children  of  the  party  ^^and  his  or  their  heirs  and  assigns" 
as  the  party  should  appoint, — a  fee  must  be  limited. 


[1255.]  And  where  (n)  a  father  by  will  gave  his  real  and  per- 
sonal estate  to  his  wife  for  life,  and  after  her  decease  '^  gave  and 
^^  bequeathed  the  same  unto  his  two  younger  children,  (naming 
^^  them,)  their  heirs,  executors,  and  administrators,  in  such  parts, 
^^  shares,  and  proportions  and  nuamerj  and  subject  to  such  restrict 
^^  tioTUj  limitations,  and  conditions,''  as  she  should  by  deed  or  will 
appoint,  no  gift  appearing  in  default  of  an  appointment, — Mr. 
Feame  would  appear  to  have  considered  that  estates  tail  could 
not  be  limited. 

[1256.]  In  Stratton  v.  Best  (o),  on  a  marriage  there  was  a 
settlement  of  real  estate,  after  the  decease  of  the  husband  and 
wife,  upon  trust  to  permit  all  and  every  the  children  to  take  the 
^^  rents,"  &c.,  ^^  to  them  and  their  heirs  for  ever,  in  such  shares 
^'  and  praportioTis^^  as  the  husband,  by  will,  deed,  &c,  should 
appoint;  and  for  want  of  an  appointment,  in  trust  to  permit  all 
and  every  such  children  to  receive  "  the  rents,"  &c.,  ^  to  them 
^^  and  their  heirs  for  ever."  It  was  argued  tiiat  diere  was  no 
power  to  alter  the  estates ;  there  had  in  &ct  been  no  appoint- 
ment, and  the  real  question  was,  whether  in  defavU  of  an  ap^ 
pointmerU  the  children  took,  as  tenants  in  common,  and  it  was 
held  not 

Sir  E.  Sugden.        [1257.]  On  the  other  hand,— Sir  E.  Sw/den  (a)  considers  Phelps 

V.  Hay  (b)  a  direct  authority  that  a  power  to  appoint  to  objects 


(m)    Cont.    Rem.  230;    see   Lord 
PoffeVs  case  (21). 
(n)  Feame's  P.  W.  319. 


(o)  2  B.  C.  C.  233. 

(a)  454. 

(6)  Sug.  appx.  713. 


[1257] 


WHAT  ESTATES    MAY    BE   APPOINTED    UNDER   LIMITED   POWERS.  449 

^^  their,  his,  or  her  heirs  and  assigns,  in  such  manner^  form,'*  &c.,  chap.  xi. 
with  a  limitation  to  the  objects  in  fee,  in  de&ult  of  an  appoint-  ^^^'  "• 
ment, — authorises  the  appointment  of  estates  tail :  it  should  be 
noticed,  however,  that  the  original  articles  in  that  case  directed 
the  settlement  to  be  for  the  benefit  of  the  father  and  mother 
^^  and  the  issue  of  their  two  bodies,  in  such  manner,  form,"  &c. ; 
and  it  may  not  perhaps  follow  that  the  settlement  restrained  the 
power. 

[1258.]  The  point  cannot,  it  seems,  be  considered  as  altogether  General  obser- 
clear,  though  much  may  be  urged  in  favour  of  tlie  creation  of 
estates  tail.  The  nature  of  the  limitations,  if  any,  in  default  of 
an  appointment,  and  the  wording  of  the  clause  introducing  them, 
may  have  influence  in  forming  a  correct  opinion  in  any  particular 
case.  The  words  in  Stratum  v.  Best — "  heirs  for  ever" — may 
be  thought  the  strongest  against  the  creation  of  an  estate  tail, 
but  perhaps  they  are  not  decisive ;  not  to  urge  other  reasons, 
the  "  heirs  "  of  the  body  and  the  general  "  heirs  "  may  take  "  for 
ever." 

[1269.]  Perhaps  in  such  a  case  as  Wall  v.  Thurbome  (c), 
where  a  testator  devised  an  estate  to  his  wife  for  her  life,  ^^and 
*^  after  her  decease  he  willed  and  devised  that  the  same  should 
^^  descend  and  come  to  his  said  three  daughters,  their  heirs  and 
'^  assigns  for  ever ;  nevertheless,  in  and  by  such  part  and  parts, 
^<  share  and  shares,  proportion  and  proportions,  as  his  said  wife  " 
should  appoint, — there  was  no  power  to  vary  the  estates.  Pro- 
bably the  daughters  were  co-heiresses  of  the  testator ;  however, 
there  was  no  attempt  to  limit  other  than  estates  in  fee;  the 
appointments  were  made  of  different  parcels  in  severalty. 

[1260.]  In  such  a  case  as  Clarke  v.  Turner  (rf),  where  a  devise 
was  made  to  a  man  ^'  upon  trust,  that  he  should  convey  it  to 
"  such  of  the  relations  of  the  testator,  as  he "  (the  devisee) 
'^  should  think  best  and  most  reputable  for  his"  (the  testator's) 


(c)  I  Vem.  355,  414,  Raithby's  ed.  (rf)  2  Frteni.  198. 
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CHAP.  XI.      ^  fiamily," — a  question  might  perhaps  arise  as  to  Aie  limitations 
^^^-  "•        authorized ;  it  may  be  thought  that  a  strict  settlement  would  not 
be  contrary  to  the  testator's  meaning  (2650). 

[1261.]  In  Doe  v.  Denny  (1263),  and  in  Roe  v.  Dunt  (1268), 
under  a  power  to  appoint  a  real  estate  to  the  child  or  children 
'^  for  such  estates,*'  &c.,  as  the  donee  should  think  fit,  and  in  de- 
fault of  an  appointment  to  the  children  in  fee, — ^the  question  was 
discussed  whether  an  only  child  could  be  made  tenant  in  tail  under 
the  power  {e) ;  neither  case  however  involved  the  question.  It 
appears  clear,  as  Sir  E.  Sugden  urges  {f\  that  an  estate  tail 
can,  in  such  a  case,  be  created ;  indeed,  it  is  difficult  to  frame  a 
doubt  on  the  point :  even  where  the  words  **  estate  or  estates  ** 
are  omitted,  the  like  construction  may  prevail,  at  least  in  some 
cases.  There  would  evidently  be  in  general  no  object  in  ere* 
ating  any  other  partial  estate. 


[12620  And  here  we  may  notice,  that  though  partial  estates 
may  in  general  be  given  under  limited  powers,  still  if  in  de£uilt 
of  an  appointment  the  objects  take  absolutely,  any  attempt  to 
exclude  them  in  particular  events  is  out  of  the  question. 

Do€  V.  Denny.        [1263.]  This  appears   from  a  case  which  was  very  much 

agitated,  and  which  seems  to  have  given  rise  to  a  remarkable 
difference  of  opinion ;  not  that  it  was  supposed  that  an  object, 
taking  absolutely,  could  be  excluded ;  the  question  was,  whether 
the  object,  in  default  of  an  appointment,  did  take  absolutely. 
At  this  day,  it  is  apprehended,  the  case  could  scarcely  admit  of 
a  particle  of  doubt  The  case — Doe  d.  Brovmsmith  v.  Denny — 
is  cited  by  Sir  E,  Suyden  (g),  from  Wilson  and  Sayer  (A) ;  it  is 


(je)  See  in  Sivift  v.  Gregson  (1058). 

(/)  464. 

(^)  276  and  463. 


(A)  2  Serj.  Wils.  337,  in   Roe  ?. 
Dunt;  Sayer,  295. 

[1263] 
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also  reported  in  other  places  (t) ;  and  there  appear  to  hare  been  chap.  xi. 
two  other  ejectments  on  the  same  settlement  {j). — The  case  was  ^^^-  "• 
shortly  this :  two  freehold  estates,  one  belonging  to  the  husband 
and  one  to  the  wife,  were,  on  an  intended  marriage,  limited  to 
the  use  of  the  husband  for  life,  with  remainder  to  the  use  of  the 
wife  for  life,  with  remainder  to  the  use  of  '^  such  child  or 
^^  children  [of  the  marriage],  and  for  such  estate  and  estates, 
and  subject  to  such  powers,  provisoes,  conditions,  and  limita* 
tions  "  as  the  wife  should  by  writing,  will,  &c.,  appoint;  ^^  and 
for  want  of"  such  appointment,  "to  the  use  of  all  such  child  and 
"  children  [of  the  marriage],  and  his,  her,  and  their  heirs  equally, 
'^  as  tenants  in  common,"  &c. ;  "  and  for  want  of  such  issue,"  to 
the  use  of  such  persons,  and  for  such  estates,  &c.,  as  the  wife 
should  by  will,  deed,  &c,  give,  &c. ;  "  and*  as  the  said  estate  or 
'^  estates  so  to  be  appointed,  if  any  shall  happen  to  be,  shall  re- 
*^  spectively  end  and  determine,  and  for  want  of  such  gift,"  &c., 
then, — as  to  the  wife's  estate,  "  or  so  much  thereof,  whereof  no 
"  such  gift,"  &c.,  should  be  made,  to  the  use  of  the  right  heirs  of 
the  wife, — and  as  to  the  husband's  estate,  "  or  so  much,"  &c.,  to 
the  use  of  the  right  heirs  of  the  husband. — There  was  one  child 
only,  a  ^son. — The  wife  survived. — She  devised  both  the  estates 
to  the  son  in  fee ;  with  a  proviso,  that  in  case  the  son  should 
die  before  twenty-one,  and  without  issue,  the  estates  should  seve- 
rally go  to  other  persons. — The  son  survived  his  mother,  but  died 
under  twenty-one  and  without  issue. — On  this  occasion  the 
estates  were  claimed  by  various  parties ;  first,  by  the  devisees ; 
secondly,  by  the  son's  paternal  heir;  and  thirdly,  as  to  the  wife's 
estate,  by  his  maternal  heir.  Ultimately  it  was  held  that  the 
paternal  heir  was  intitled  to  both  estates ;  a  point  which  seems 
clear,  since  the  son  must  have  taken  as  a  purchaser  in  fee,  eitlier 
under  the  appointment  by  will  under  the  first  power,  or  under 
the  direct  limitation  contained  in  the  settlement,  in  defiftult  of  an 
appointment  being  made  by  virtue  of  that  power. 

[1264.]  Various  views,  however,  were,  in  the  course  of  tlie  X.^^^"*  ^'*^^ 


(i)  I   Keny.  280;  and  see  1  Seij. 
Wils.  274. 
(J)  TlirtutotU  d.  Tampion  v.  Denny, 


1   Ca«.  &  Op.  25;  cit.  1  Serj.  Wils. 
274 ;    and    Thrustoul    d.    Small    y. 
Denny,  1  Serj.  Wils.  270. 
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CHAP.  XI.  proceedings,  taken.  Among  others,  it  was  contended  that  the 
^^^'  "•  limitation  to  the  child  "  for  want  of"  an  appointment,  never  took 
effect,  as  there  was  an  appointment  though  an  incomplete  one ; 
and  in  support  of  this  view,  the  difference  of  the  wording  in 
the  ultimate  limitation,  for  want  of  an  execution  of  the  second 
power,  was  urged :  in  this  view  all  the  ulterior  limitations  seem 
to  have  been  considered  at  an  end,  so  as  to  leave  resulting  uses 
according  to  the  former  ownership.  It  was  further  ui^ed,  that 
the  limitations  to  the  children  under  the  settlement  created 
only  estates  tail,  on  account  of  the  words  ^^  for  want  of  such 
"  issue."  However,  both  these  points  were  negatived  by  the 
final  decision,  though  even  ultimately  it  was  thrown  out,  that 
liad  the  wife  survived  the  son,  perhaps  her  general  power  would 
liave  come  into  operation  according  to  Holt  v.  Bvrleigh  (407.) 

[1265.]  The  first  ejectment  seems  to  have  been  brought  by 
the  paternal  heir  against  the  devisees  for  both  estates ;  but  Mr. 
Justice  Burnet  held  that  he  coidd  recover  the  husband's  estate 
only ;  the  opinions  of  Mr.  Fazakerley^  and  of  Sir  Dudley  Ryder^ 
appear  also  to  have  negatived  his  right  to  the  wife's  estate, 
though  the  latter,  as  Chief  Justice^  concurred  in  the  ultimate 
decision :  Mr.  Serjeant  Primes  opinion  was  in  favour  of  the 
paternal  heir.  The  second  ejectment  was  brought  by  the  ma- 
ternal heir  for  the  wife's  estate ;  but  it  was  held  that  whoever 
was  intitled  he  was  not.  The  third  ejectment  was  brought  by 
the  paternal  heir  for  this  estate,  and  he  recovered. 

Ai  to  the  power       [1266.]  As  to  the  question  whether  the  power  would  have 

arising  eventu-         ,  ,  ,  , 

aUy.  arisen  if  the  mother  had  survived  the  son.  Sir  E.  Sugden(h) 

appears  to  intimate  a  doubt  on  the  point;  and  it  would  seem 
that  the  power  would  not  have  arisen.  In  such  cases,  the  words 
^^  for  want  of  such  issue"  unexplained,  at  least  where  at  the 
period  of  the  creation  of  the  limitations  there  is  no  child  in 
existence,  appear  simply  to  mean  ^^  if  there  shall  be  no  such 
child"  (Z))  and  not  to  extend  to  the  case  of  no  child  existing 


(A)  275.  (0  See  Z>of  d.  Littledale  v.  Smeddle,  2  B.  5c  A.  126. 

[1266] 
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at  a  pardcular  period,  as  in  the^ above  case,  at  the  wife's  death;  chap.  xi. 
the  latter  construction  might,  in  that  case,  have  carried  over  ^^^-  "• 
the  estate  even  though  the  child  should  have  left  issue.  The 
cases  of  Holt  v.  BtarUighj  and  the  principal  case,  seem  to  have 
little  if  any  similarity.  At  that  time  it  was  not,  it  seems,  set- 
tled that  under  the  direct  limitations  in  such  cases,  a  child  would 
take  a  vested  interest  at  its  birth,  subject  to  the  power  (2737) ; 
and  there  are  cases  from  which  it  may  be  inferred,  that  it  was 
thought  by  some  that  the  direct  limitations  were  contingent  in 
this  respect,  that  they  operated  in  fiavour  of  those  only  who 
should  be  in  existence  at  the  death  of  the  donee  of  the  power. 

[1267.]  In  the  particular  case,  had  the  direct  limitations  under  Condiuonal 
the  settlement  been  in  tail  only,  it  seems  that  whether  the  will  «*'*^- 
should  have  been  deemed  to  operate  under  the  general  power 
only,  or  both  under  the  general  power  and  under  the  limited 
power,  the  gifts  over  to  the  strangers  would  have  taken  effect ; 
there  seems  no  objection  to  the  limitation  under  the  power  of 
'*  a  defeasible  estate  "  (m),  so  far  as  it  can  consist  and  take  effect 
with  the  limitation  in  default  of  an  appointment;  the  real  qb- 
jection  to  the  dispositions  in  the  above  case  was,  as  observed  by 
Sir  E,  Suffden  in  a  subsequent  paragraph  (n),  the  attempt  to 
defeat  the  ultimate  limitation  to  the  child. 

[1268.]  The  above  case  was  followed  in  Roe  d.   Buxton  v. 
Dunt  (o),  which  was  very  similar. 


(b.)  Life  Interests* 

[1269.]  This  branch  concerns  not  only  real,  but  also  personal 
estate. 

[1270.]  As  to  real  estate,  since  when  it  is  limited  without  words  Real  esute. 
of  inheritance  being  added,  life  interests  only  are  created,  there 


(w)  Sug.  464 ;  see  Napier  r.  Napier,         (n)  465. 


1  Sim.  28. 


(o)  2  Seij.  Wils.  336. 

[1270] 
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CBAP.  XI.  can  seldom  be  much  doubt  of  a  power  authorizing  the  appointment 
^^^'  "•  of  life  estates,  except  where  the  words  have  particular  reference 
to  the  limitation  of  a  fee  or  an  estate  talL  That  a  power  to  a^ 
point  for  ^'  such  estate  or  estates,"  &&,  authorizes  the  creation  of 
life  estates,  is  perfectly  plain,  and  appears  by  various  cases  which 
have  arisen  on  excessive  executions  {p). 

Personal  estate.       [1271.]  Personal  estate  must  be  viewed  in  a  different  light. 

As  to  this  species  of  property,  so  for  from  words  of  iiinitation 
being  necessary  to  give  an  absolute  interest,  there  want  words  of 
restriction  in  order  to  confine  a  gift :  but  it  would  seem  from  the 
authorities  that  a  power  must  be  very  particularly  worded  that 
would  prevent  the  donee  appointing  to  an  object  a  simple  life 
interest. 

[1272.]  Thus  in  Alexander  v.  Alexander  (q),  a  testator  be- 
queathed 6000/.  to  trustees  in  trust,  to  pay  the  interest  to  his  wife 
for  her  life ;  and  gave  unto  his  wife  '^  the  absolute  disposal  of  the 
^  said  sum  of  6000/.  unto  and  among  such  children  begotten  be- 
*^  tween  uis,  and  in  suck  propartian  as  she  shall "  by  will,  deed,  &c, 
appoint ;  and  it  was  held  that  life  interests  might  be  limited,  as 
also  shares  on  contingencies,  &c.  (r),  the  M.  R.  observing, — '^as 
^^  this  is  necessarily  implied,  there  is  nothing  in  the  objection  tiiat 
'^  where  this  is  designed  the  power  is  more  extensive,  and  words 
"  added. "  The  Af.  R.  would  seem  not  to  have  relied  on  the 
word  '^  disposal, "  or  on  the  particular  frame  of  the  clause,  nor 
does  Sir  E.  Sugden  (s) ;  it  might  be  difficult  to  distinguish  the 
word  "share"  from  the  word  "proportion." 

[1273.]  That  life  interests  may  be  appointed  appears  too  from 
B&yle  V.  the  Bishop  of  Peterborough  (1093),  where,  however, 
the  words  of  the  powers,  particularly  of  one  of  them,  were 
very  full. 


(/>)  See  Adams  v.  Adams,  2  Cowp. 
651;  Brudenell  v.  Elwes  (1572);  and 
see  (1540). 

(q)  2  Ves.  sen.  640;  see  Oke  v. 


Heath,  1  Ves.  sen.  135. 

(r)  See  Boyle  v.  Bp.  of  PeterM 
(1093) ;  Butcher  v.  Butcher  (1139). 

(«)  513. 
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[1^4.]  IjA  Bristaw  v.  fVarde  (a);  referred  to  by  Sir  E.  Sug^      chap.  xi. 
den  (6)9  die  words  of  the  articles  must  be  considered,  it  seems,  as       ^^^-  "• 
£ull  and  generaL 

[1275u]  In  Crompe  v-  Barrow  (c),  the  words  were  ^'shares, 
^^  proportions,  manner, "  &c. 

[1276,]  And  in  Butcher  v.  Butcher  (W^^)^  the  donee  was 
authorized  to  appoint  ^  in  such  shares  and  proportions, "  at  such 
ages,  &C.,  ^^  and  subject  to  such  provisoes,  conditions,  and  limit- 
'^  ations  over, "  &c,  ^^and  in  such  manner,"  &c. 


(c.)  Rents  Charge^  Fortionsy  Sfc,  and  herein  (1284) 
Kenworthy  v.  Bate,  atid  Long  v.  Long. 

[1277.]  In  the  case  of  Thwaytes  v.  Dye^  under  a  power  to   Thwaytet  v. 
appoint,  according  to  Vernon  {d\  ^^  to  the  use  and  uses  of  such     ^'' 
^  child  and  children,  and  in  such  shares  and  proportions  "  as  the 
donee,  &&,  or,  according  to  Mr.  Raithby*s  note,  ^'  to  and  for  such 
^^  estate  and  estates,"  without  the  words  ^^  shares  and  propor- 
**  tions'*  (c), — ^it  was  held  that  a  charge  of  portions  in  favour  of 
two  daughters  was  good.     It  appears  also  to  have  been  consi- 
dered, ijmt  a  limitation  to  the  youngest  son  of  a  rent  in  tail  was 
valid,  though  indeed  that  limitation  would  seem  to  have  deter- 
mined by  thef  death  of  the  youngest  son  without  issue ;  the  por- 
tions and  limitation  would  appear  to  have  had  some  connexion 
with  each  other,  though  the  reports  leave  the  case  in  great  con- 
fusion.    The  decision  was  affirmed  in  the  House  of  Lords.     It  is 


(a)  2Ves.ju.  336. 

\h)  514. 

(c)  4  Ves.  681. 

\d)  2  Vera.  80. 

(ff)  And  see  Mr.  Raithby*s  note  of 
the  Decree ;  and  see  the  case  variously 
cit.  in  Bath  v.  Mounlagtie,  3  Ch.  Cas. 
69,  92,  2  Freem.  196;   and  see  in 


LangsUme  v.  Blackmore,  Amb.  290; 
in  middleton  t.  Prior^  Amb.  293 ;  in 
Alexander  v.  Alexander^  2  Ves.  sen. 
640 ;  Lowson  v.  Lotcson  (994) ;  Ro- 
binson V.  Ilardcastle  (1586);  Ken- 
Mxnlhy  V.  Bate^  6  Ves.  796 ;  Tucker 
V.  Sanger,  M'Clel.  424 ;  2  Pr,  Ab. 
270. 
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CHAP.  XI.  observable,  as  is  clear  from  the  terms  of  the  decree,  that  the  case 
^^^-  "•  only  decides  what  is  the  effect  of  such  an  appointment  in  equity 
(2890) ;  but  Mr.  Baron  Powell  in  Bath  v.  Mountoffue  (f)  ex- 
pressed an  opinion,  that  at  law  the  appointment  of  a  rent  would 
in  such  a  case  be  good  (1221) :  the  question  on  a  mere  charge 
of  portions  could  not  arise  at  law,  unless  such  a  chaise  create  a 
le^  interest  (1223). 

Modern  powers.       [1278.]   Modem  powers  usually  contain  express  words  to 

meet  cases  of  this  kind ;  perhaps,  however,  it  would  be  held 
that  an  express  or  implied  restriction  is  necessary  to  prevent  the 
appointment  of  a  rent  or  a  portion.  Where  there  is  such  a 
restriction,  and  a  Court  of  equity  relieves,  the  proper  mode,  it 
seems,  would  be,  that  lands  of  an  equivalent  value  should  be 
set  out,  as  in  Herveyw.  Hervey  (1989);  for  otherwise  the  result 
Law.  is,  that  a  Court  of  law  and  a  Court  of  equity  put  a  different 

^*"^^'  construction  on  the  meaning  of  the  power :  the  effect  would 

be  obviously  different  in  many  respects.  If  the  power  really 
mean  that  the  object  shall  have  land,  the  intention  should  be 
effectuated. 

[1279.]  The  power  in  Tliwaytes  v.  Dye  was  an  exclusive 
one,  and  in  default  of  an  appointment,  the  estate  appears  to 
have  been  settled  on  the  eldest  son,  though  the  report  and 
notes  are  at  variance ;  so  that  if  tlie  appointment  had  not  been 
sustained,  the  eldest  son,  who  might  have  been  completely 
cut  off,  would  have  taken  the  estate  free  from  any  charge, 
and  his  brother  and  sisters  would  have  been  deprived  of  all 
benefit. 

Rohgrti  ▼.  [1280.]  We  may  next  notice  Roberts  v.  DixalL  the  note  of 

TV.       tl 

*"  *  which,  in  Equity  Cases  Abridged  (^),  is  evidently  very  imperfect, 

and  in  many  respects  differs  from  Sir  E.  SugdevCs  (A)  state- 
ment— According  to  Eq.  Co.  Ab,y  the  power  was  **  to  appoint 


(/)  Sup.  j      (A)  717. 

(5f)  2  Fol.  668,  pi.  19,  "  Power."        | 
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'^  and  divide  the  estate"  among  *  children  in  ^^  such  proportions"  chap.  xi. 
as  the  donee  shodld  think  proper ;  the  father  charged  the  estate  ^^^'  "• 
with  a  sum  of  money  in  fetvour  of  a  daughter,  the  only  yoimger 
child,  either  appointing  the  estate,  subject  thereto,  to  the  son,  or 
leaving  it  to  devolve  to  him  in  de&ult  of  an  appointment ;  and 
Lord  Hardwickej  improving  of  Tkwaytes  v.  Dye  (1277),  held  the 
appointment  to  be  substantially  good,  though  perhaps  not  within 
the  lette'r  of  the  power. — According  to  Sir  JS.  Sugden!s  statement, 
the  limitation  was  ^^  to  the  use  of  guch  of  the  children,"  &&, 
'^  for  such  estates,  and  in  such  shares  and  proportions"  as  should 
be  appointed ;  and  there  was  an  express  appointment  to  the  son, 
coupled  with  a  conditional  limitation  (1309)  to  the  daughter  for 
securing  the  money.  Thus,  the  donee  appointed  the  estate  to 
the  son,  '^  his  heirs  and  assigns  for  ever,  upon  condition  that 
'^  he  and  they  should  pay"  the  daughter  dOOOZ.,  and  50/.  a  year 
for  maintenance  (2666),  until  she  attained  twenty-one,  or  mar- 
ried (1207),  and  the  testator  charged  the  estate  therewith;  and 
in  case  the  son  '^  refused  to  pay  the  same,  then  he  appointed  the 
^^  estate  itself  to  the  daughter,  her  heirs  and  assigns  for  ever." 

[1281.]  Sir  E.  Sugden  (t)  treats  the  case  as  that  of  a  good  Defective  exe- 
appomtment  m  equity  only,  that  is,  it  seems,  one  of  defective 
execution.  A  mere  charge  such  as  that  appearing  in  Eq.  Ca.  Ab,, 
perhaps  could  operate  only  in  equity  (1224);  but  it  may  not 
therefore  clearly  follow  that  the  case  would  be  one  of  defective 
execution.  If  cases  of  this  kind  are  to  be  treated  as  cases  of 
defective  execution,  the  consequence  may  be,  that  relief  would 
be  granted  to  fiEtvoured  classes  only  (j).  As  the  principal  case 
is  stated  in  the  Appendix  to  Sir  E.  SugdetCs  work,  it  is  dear,  at 
all  events,  that  the  question  could  have  arisen  at  law,  at  least,  if 
the  legal  estate  had  not  been  outstanding,  and  the  settlement 
had  operated  at  law ;  the  point  would  have  been,  whether,  under 


(i)  449.  0")  (2829)  j  see  2  Pr.  Ab.  270. 


•  The  word  "  younger,"  appears  clearly  an  error.  It  does  not  appear,  from 
either  of  the  notes  of  the  case,  what  were  the  limitations  in  default  of  an 
appointment. 

[1281] 
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the  wording  of  the  particular  power,  the  chaise  aad  the  condi*^ 
tional  limitation  for  securing  it  would  have  been  void.  It  will 
have  been  seen  that  the  power,  as  there  stated,  authorized  an 
exclusive  appointment,  so  that  the  estate  could  have  been  ap^ 
pointed  to  the  son  or  the  daughter  free  from  any  cha^e  or  con- 
dition. The  question  therefore  is,  whether  a  donee  cannot 
make  the  estate  of  one  of  the  objects  subject  to  a  reaaonable 
condition  for  the  benefit  of  another  of  them ;  there  seems  strong 
ground  to  think  that  he  can,  even  without  express  words  in  the 
power.  How  far  there  is  any  substantial  di&renee  between 
exclusive  and  other  powers  on  this  point,  may  perhaps  be  doubt- 
ful ;  if  there  be,  various  questions  may  arise  on  the  execution  of 
such  powers,  according  as  they  are  exclusive  or  not 


£1282.]  In  Adams  v«  Adams  (A),  under  an  exclusive  power  of 
appointment  in  favour  of  children,  '^  for  such  estate  or  estates" 
as  the  donee  should  think  fit,  an  appointment  seems  to  have  been 
made  to  a  son  In  fee  subject  to  a  term  in  two  daughters,  for 
securing  portions  (/) ;  under  the  drcumstances,  however,  the 
appointment  was  held  to  be  revoked. 

[1283.]  The  principle  of  Boberts  y.  DixoU  (1280),  dbat  an 
appointment  of  land  among  children  authorizes  a  charge  of  money 
in  fiEtvour  of  some  of  the  objects,  was  adopted  by  Lord  Maxnen 
in  a  modern  case  (m). 

[1284.]  We  may  here  notice  two  xBases  which  are  usually 
considered  connected  with  those  last  discussed, — KemoarAy  v. 
Bate^  and  Long  v.  Long. 


Kenworthy  v. 
Bate. 


[1285.]  Kenworthy  v.  Bate  (;t),  appears  to  have  decided,  that 
under  an  exclusive  power  to  appoint  land  in  fieivour  of  children. 


(A)  2  Co wp.  651. 

(/)  See  1  Keny.  290,  in  Doe  v. 
Denny ;  Siig.  514. 

(m)  Painter  v.  WheeUty  2  Ball.  &  B. 
18 ;  and  see  Langstone  v.  Blaekmorey 
Amb.  290;  Phelps  v.  Htqf  (1257); 
Wallop  V.  The  Earl  of  Portsmouth, 


Sag.  appx.  680 ;  6  Ves.  796,  in  Ken- 
worthy y.  Bate;  TroUope  y.  Linton, 
1  S.  &  S.  477. 

(n)  6  Ves.  793 ;  see  1  V.  &  B.  478, 
in  Bullock  y.  FladgaJe;  and  see  Bur- 
rell  y.  Burrell  (1069). 
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a  directioD  for  the  sale  of  the  estate  and  a  division  of  the  money  chap.  xi. 
among  the  children,  is  in  equity  good ;  in  the  power,  as  reported,  ^^-  "* 
die  words  ^^  proportions,  estates,  manner,"  &&,  do  not  appear. 
Perhaps  there  may  be  no  substantial  objection  to  the  decision. 
Chie  mode  of  supporting  such  an  appointment  might  be  to  ap- 
portion the  estate  as  land,  according  to  the  shares  given  (2717), 
treatiiig  any  specific  sums  as  charges ;  however,  the  case  seems 
to  have  proceeded  on  the  idea  of  there  being  an  absolute  con- 
version :  a  part  of  the  fiind  seems  to  have  lapsed.  In  the  above 
case  the  objects  were  children;  unless  the  case  can  be  distin- 
guished from  ordinary  cases  of  defective  execution,  such  an 
appointment;  would  be  sustained  in  certain  cases  only.  The 
trustees  (1031),  it  may  be  thought,  had  no  power  of  any  kind, 
not  even  to  sell. 

[1286.]  In  Lonff  v.  Lanff  (o),  a  fiEtther  having,  as  it  seems  Long  v.  Long. 
considered  an  imlimited  power  to  charge  an  estate  settled  in 
strict  settlement  with  sums  in  favour  of  younger  children, — 
instead  of  making  a  charge  directed  the  estate  to  be  sold ;  and 
that  the  eldest  son  should  have  1002.,  and  the  remaining  money 
be  divided  in  various  proportions  among  the  younger  children ;  and 
the  power  was  held  well  executed,  at  least  in  equity.  As  to  the 
lOOZ.,  however,  perhaps  it  should  be  viewed  as  laud.  Admitting 
that,  in  any  particular  case,  an  unlimited  power  to  charge  is 
created,  the  power  to  direct  a  sale  (2529)  to  give  e£fect  to  the 
charge,  seems,  in  equity,  to  follow  as  of  course. 

[1287.]  It  may  here  be  observed,  that  though  it  is  impossible  Concurrent 

•  interests. 

in  tlie  nature  of  things  that  two  different  persons  should  have,  at 
one  and  the  same  time,  the  beneficial  enjoyment  of  property  in 
severalty  (604),  still,  if  a  clear  intention  be  shewn  that  the 
donee  is  to  be  at  liberty  to  create  two  different  interests,  which, 
with  reference  to  computation,  are  to  run  on  concurrently,  there 
can  be  no  objection  to  such  a  power.  Tliis  was  admitted  in 
Edwards  V.  Slater  (/?),  which  arose  on  a  power  to  jointure  and  to 


(o)  5  Yes.  445.  {p)  Haid.  410;  mi  see  <224d). 
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CHAP.  XI.       portion ;  indeed  the  point  is  evidently  so  dear  that  it  cannot  be 
^^^- "'        disputed. 


Limitations  in 
severalty. 


Tenancy  in 
common. 


Joint*  tenancy. 


3. — M  to  the  Shares  to  be  appointed^  and  herein  whether  Shares 
in  Severalty  or  in  Common  can  he  limited^  or  Estates  in 
Joint  Tenancy <i  and  a^  to  the  variation  of  the  Shares. 

[1288.]  We  have  already  (1108)  shewn  generally  what  pro- 
portions of  a  settled  property  must  be  appointed  at  law  and  in 
equity. 

[1289.]  Sometimes,  but  rarely,  the  only  object  of  a  power  is 
to  authorize  an  allotment  of  land  in  severalty  among  the  persons 
to  whom  the  property  is  given,  or,  in  other  words,  a  partition  {q), 

[1290.]  In  cases  of  ordinary  powers,  to  be  exercised  in  favour 
of  various  persons,  whether  authorizing  an  exclusive  appointment 
or  not,  and  whether  over  real  or  (so  far  as  the  nature  of  the  case 
may  admit)  over  personal  estate, — limitations  of  estates,  or  inte- 
rests in  severalty  or  in  common,  or  limitations  in  joint  tenancy, 
and  a  variation  of  the  shares  of  the  objects,  may  probably  be 
made.  There  may,  however,  be  cases  of  exception  (1248). 
Little  or  no  discussion  upon  the  point  appears  in  the  books. 

[1291.]  It  is  in  every  day's  practice  to  find  limitations  in 
severalty,  as  in  Wall  v.  Thurbome  (1259),  where  the  words 
^^  part  and  parts,  share  and  shares,  proportion  and  proportions," 
occur  in  the  power  ;  and  limitations  in  common,  as  in  Adams  v. 
Adams  (r),  which  was  an  exclusive  power  in  favour  of  children, 
^^  for  such  estate  or  estates"  as  the  donee  should  appoint 

[1292.]  Limitations  in  joint  tenancy  are  not  much  in  vogue  at 
this  day ;  but  although,  as  elsewhere  (2789)  appears,  the  mere 
limitation  of  a  power  of  the  nature  of  a  trust  has  the  effect  in 
ordinary  cases,  not  only  of  giving  the  objects,  an  interest  in  the 


(q)  Dearsley  v.  Abbot  (39);  see  (1295). 


(r)  2  Cowp.  651. 
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WHAT   ESTATES    MAY   BE    APPOINTED    UNDER   LIMITED   POWERS.  461 

absence  of  an  express  gift  in  de&ult  of  an  appointment,  but  of      crap.  xi. 
making  them  tenants  in  common,  it  would  seem  that  a  limitation        *^^-  "• 
in  joint  tenancy  may  be  made  in  execution  of  a  power. 

[1293.]  In  Dubois  v.  Dubois  (s)  it  seems  there  was  a  power 
to  appoint  to  the  use  of  children  in  such  proportions,  for  such 
estates,  &c.,  as  the  donee  should  appoint;  and  that  under  an 
appointment  by  will  to  all  the  children,  ^^  and  to  the  survivor  of 
'^  them  and  their  heirs,"  it  was  held  the  children  were  joint 
tenants ;  perhaps  some  question  may  have  arisen  on  the  effect  of 
the  word  "  surviyor." 

[1294.]  It  has  been  sometimes  doubted  whether  without  the  '<  Shares." 
insertion  in  a  power  of  the  word  ^'  shares,"  or  some  equivalent 
expression,  a  variation  of  the  shares  of  objects  can  be  made  ( 1 130). 
The  very  object  of  a  power  would,  however,  in  most  cases,  be 
defeated  by  such  a  construction  (t). 

[1295.]  In  a  case  of  a  different  description — Isaac  v.  De- 
friez  (u)—an  annuity,  or  a  fund  for  securing  it  (it  is,  perhaps, 
not  clear  which)  was  given  to  the  ^^  poorest  relations"  of  parties, 
^^  to  be  distributed  and  paid  to  them  proportionably,  share  and 
^^  share  alikey  at  the  discretion  of  his  (the  testator's)  executors." 
It  does  not  appear  what  discretion  the  executors  were  considered 
to  have,  whether  as  to  the  determination  of  who  were  the  poorest 
relations,  or  as  to  the  times  of  pa}rment,  or  what ;  it  would  seem 
impossible  to  give  them  a  power  to  vary  the  shares.  In  some 
cases,  at  least,  the  effect  of  such  a  direction  might  be  to  authorize 
a  partition  or  the  allotment  in  severalty  (1289)  of  lands,  funds, 
or  other  property. 


4. — The  Ages  or  Times  at   which  the  Objects  can  take, 
[1296.]  Questions  on  these  points  may  arise  as  to  real  (v)  as 


(«)  Belies  note  to  Stratton  v.  Best^ 
2  B.  C.  C.  240. 

(0  See  Hands  v.  Hands  (211). 


(u)  Amh.  696. 

(v)  See  Dillon  v.  Dillon,  1  Ball.  & 
B.  77. 

[1296] 
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CHAP.  XI.      well  as  personal  estate.     Little  in  the  books  appears  upon  the 

SEC.  II.        subject     Much  must  depend  upon  the  nature  of  the  property 

and  of  the  provision,  and  upon  the  wording  of  the  power  (2032), 

and  the  context,  particularly  the  limitations  in  de&ult  of  an 

appointment  (to), 

[1297.]  Powers  to  appoint  among  various  objects,  usually  in 
express  terms,  authorize  the  donee  to  fix  ^^  the  ages,  days,  or 
^'  times "  at  which  the  objects  are  absolutely  to  take ;  but  in 
Equity.  equity,  and  it  may  be  thought  also  at  law,  where  the  point  can 

^*^'  arise  at  law,  these  words  are  not  as  a  matter  of  course  to  be 

taken  literally  (369) ;  the  object  and  intention  of  the  power 
must  not  be  lost  sight  of:  this  is  still  more  clear  where  the 
donee  evidently  has  xn  improper  motive  in  making  the  ap- 
pointment 

Hinehinin-ook  v.       [1298.]  Thus,  in  Lord  Hinchinbraoky.  Seymour  (x),  a  father, 
Seymour.  tenant  for  life  with  the  usual  remainders,  subject  to  a  term  for 

raising  in  the  event  which  happened  10,000/.  for  younger 
children,  ^^at  such  times"  as  he  should  by  deed  or  will  ap- 
point,— appointed  the  whole  of  the  money  to  the  only  younger 
cliild,  a  daughter,  at  the  age  of  fourteen,  directing  it  to  be  raised 
immediately ;  the  daughter,  besides  that  she  was  an  infimt  with- 
out any  prospect  of  marriage,  being  in  a  consumption.  The 
daughter  shortly  afterwards  died  intestate,  and  the  jEsither,  as 
her  administrator,  claimed  the  portion;  but  Lord  Thurhw 
refused  his  claim,  declaring, — ^^  the  meaning  of  a  charge  for 
^^  children  is,  that  it  shall  take  place  when  it  shall  be  wanted ;" 
and  adding  afterwards,  ^^  it  would  have  been  very  proper  so  to 
"  do,"  [to  raise  it,]  "  upon  the  daughter's  marriage,  or  for 
^'  several  other  purposes  (y),  but  this  is  against  the  nature  of  the 


(w)  See  Coleman  v.  Seymour,  1  Ves. 
sen.  209 ;  Winter  v.  Boldy  1  S.  &  S. 
607;  sec(115S). 

(x)  1  B.  C.  C.  394;  S.  C.  cit.  as 
Lord  Sandmch't  case,  in  M^Qtteen  v. 
Farquhar,  1 1  Ves.  479,  and  again  in 
the  case  of  the   Queensberry  leases, 


1  Bli.  397. 

(y)  See  Sheldon  v.  Dormer^  2  Vem. 
310,  Rait.  ed.  (2033) ;  Carter  v.  Car- 
ter (227) ;  Green  v.  Belchier,  1  Alk. 
605 ;  RoberU  v.  Dixall  (1280) ;  Wal- 
lop V.  The  Earl  of  Portsmouth,  Sug. 
appx.  680;  Lewis  t.  Freke  (2670). 
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^^  power."  The  fact  as  to  the  daughter  having  been  in  a  eon-  chap.  xi. 
sumption  does  not  appear  in  Brown;  though  there  can  be  no  ^^^'  "• 
doubt  of  the  ftct,  Lord  Eldan  having  on  two  several  occasions  so 
stated  the  case.  In  that  view  the  appointment,  in  the  absence 
of  particular  family  circumstances  to  justify  it,  can  scarcely  be 
viewed  in  any  other  l^ht  than  as  a  gross  fraud ;  and  it  may  be 
thought  extraordinary  that  the  bill  should  have  been  dismissed 
'^  without  costs."  It  does  not  appear  whether  there  was  any 
limitation  in  defiEtult  of  an  appointment,  though  it  seems  probable 
that  there  was. 

[1299.]  In  considering  the  subject  with  reference  to  money,  Portions,  lega- 
&c.,  it  may  be  necessary  to  distingiiish  portions  and  legacies,  '"'' 
and  also  portions  by  deed,  and  portions  by  will,  and  to  regard  the 
funds  from  which  they  proceed  (z).  As  to  a  portion  arising  out 
of  real  estate,  the  general  rule  appears  to  be,  diat  where  no  time 
is  fixed  for  the  payment,  and  the  portion  is  not  wanted,  as  well 
as  when  the  time  fixed  has  not  arrived,  the  portion  will,  on  the 
death  of  an  object,  sink  for  the  benefit  of  the  owner  of  the  inhe^ 
ritance  (a) ;  perhaps  this  was  a  sufficient  reason  for  the  portions 
not  being  at  once  raised  in  Evelyn  v.  Evelyn  (2532). 

[1300.]  Even  though  the  settlement  in  Zjord  Hinchinbrook  v. 
Seymour  should  have  contained  no  limitation  in  default  of  an 
appointment,  still,  if  the  child  had  attained  twenty-one,  it  pro- 
bably would  be  difficult,  notwithstanding  her  ill  state  of  health, 
to  consider  the  appointment  as  void.  Sir  £.  Sugden  (b)  has 
classed  this  decision  with  cases  where  the  point  has  been,  whether 
the  period  has  arrived  for  the  due  execution  of  the  power;  there 
appears,  however,  to  have  been  no  objection  to  the  execution  of 
the  power  of  appointment  at  the  period  in  question ;  the  error 
was  in  the  direction  that  it  should  vest  and  be  raised  before  the 
object  required  it. 


{z)  1  Rop.  Leg.  151,216;  Butler's 
note  to  Fearne's  Rem.  361. 

(a)  See  Bruen  v.  BrtieUf  2  Vem. 
439,  Pr.  Ch.  196;  Alston  v.  AUton 


(1304);    Warr  v.   Warr  (227);   and 
see  in  Boycot  v.  Cotton,  1  Atk.  566; 
see  also  Broum  v;  NUhetty  1  Cox,  13. 
(h)  270. 
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Conway  v. 
Contpay, 


[1301.]  And  here  we  may  notice,  that  where,  after  successive 
estates  for  life  to  a  husband  and  wife,  a  term  was  limited  to  raise 
portions  for  younger  children,  payable  on  the  decease  of  the 
fUTvivor^  subject  to  a  power  in  the  fiither  to  appoint  the  portions 
^^  at  such  times  "  as  he  should  see  fit, — it  was  held  that  he  might 
appoint  them  to  be  paid  immediately  on  his  decease,  notwidi- 
standing  his  wife  survived  (c).  There  was  indeed  some  obscurity 
in  the  will  containing  the  appointment,  and  there  may  have 
been  some  doubt  as  to  its  true  construction. 


Advancement.         [1302.]  Provisions  for  advancement  may  be  considered  as 

connected  with  the  ages  at  which  portions  may  be  made  payable ; 
much  has  not  been  found  on  the  point  (d).  Formal  powers 
give  an  express  authority  to  introduce  provisions  for  advance- 
ment, and  also  for  maintenance  and  accumulation,  so  Cat  as  they 
may  be  applicable  to  the  nature  of  the  property  and  the  cir- 
cumstances; sometimes  questions  may  arise  how  far  the  direct 
provisions  found  in^the  original  instrument,  with  reference 
particularly  to  the .  .UQappoiAted  shares,  may  apply  to  shares 
appointed  (2816) :  other  questions  of  difficulty  may  arise,  with 
reference  to  these  several  different  provisions  (2032).  Some 
cases  as  to  maintenance  will  be  found  elsewhere  (2661). 


Sir  £.  Svgden 
on  Pawlet  v. 
Pawlet. 


5. — Conditions^  including  Clauses  of  Survivorship^  Sfc, 

[1303.]  Sir  E.  Stigden  {e)  says,  that  in  Pawlet  v.  Pawlet  (/), 
^^  Lord  Hardwicke  took  this  distinction, — tiiat  where  a  father  has 
^^  only  a  power  of  appointing  or  distributing  portions,  which  are 
^^  to  be  raised  at  all  events,  he  cannot  annex  any  condition  (1546) 
<^  to  the  payment  of  any  share  which  he  appoints;  otiierwise  it  is 
*^  where  the  portions  are  not  to  be  raised  at  all  without  the  father's 
^^  appointment,  for  there  the  fiEtther  may  annex  a  condition."    Sir 


(c)  Conway  v.  Conway^  3  B.  C.  C. 
266;  see  Winter  v.  Bold,  1  S.  &  S. 
607. 

(rf)  See  Warr  v.  Warr  (227) ;  Boyle 


V.  Bp.  of  Peterhro'  (10d3). 
(e)  516. 
(/)  1  Serj.  Wils.  224. 
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E,  Suffdefij  adds : — "  This  however  was  h gratis  dictum,  and  I  have      chap.  xr. 
"  not  met  with  any  case  in  which  the  distinction  has  been  acted        ^^'  "' 
^^  upon ;  it  would  be  difficult  to  establish  it  upon  principle,  as  in 
'^  each  case  the  words  of  the  power  must  be  the  guide  of  the 
**  father's  appointment" 

[1304.]  WilsarCs  report  or  rather  note  of  the  case  is  very  short, 
and  probably  contains  an  imperfect  statement  of  Lord  Hardwicke*s 
words  {g).  It  is  not  clear  to  what  kinds  of  conditions  Lord  Hard- 
wicke  referred;  there  may  be,  as  it  seems,  cases  where  the  validity 
of  the  condition  might  depend  upon  the  circumstance  of  the  sums 
being  to  be  raised  absolutely  or  not  Thus  an  estate  might  be 
settled  in  strict  settlement,  with  a  power  to  the  father  to  charge 
portions  for  younger  children ;  but  without  any  direct  charge  in 
default  of  an  execution  of  the  power.  Here,  unless  the  power  be 
exercised,  the  eldest  son  will  take  the  estate  free ;  it  would  seem, 
therefore,  that  the  father  might  appoint  in  favour  of  the  younger 
children,  subject  to  reasonable  conditions,  perhaps  for  their  release 
of  another  estate  from  interests  in  it,  for  t&f^  benefit  of  the  eldest 
son :  were  the  portions  directly  charged  in  default  of  an  appoint- 
ment, this  would  be  out  of  the  question.  So  there  may  be  other 
cases  depending  on  a  like  principle. 

[1305.]  It  seems  clear  that  under  a  limited  power  the  property  Conditions  to 
cannot  with  effect  be  appointed  to  pay  a  particular  debt  of  an  ^^  ^ 
object,  even  if  a  provision  for  the  payment  of  his  debts  generally 
would  be  good.  The  reason  said  to  have  been  assigned  by  Lord 
Hardwicke  in  Burleigh  v.  Pearson^  and  repeated  by  Sir  E.  Sug- 
den  (A),  "  for  there  may  be  a  defence  to  that  debt "  may  be  one 
reason ;  but  various  other  reasons  might  be  urged.  In  the  above 
case  the  whole  appointment  was  set  aside  on  other  grounds ;  but 
the  provision  for  the  payment  of  the  debt  seems  to  have  been  very 
objectionable ;  it  was  for  the  payment  of  a  debt  of  the  husband  of 
a  daughter  who  was  an  object  of  the  power  (t),  and  a  debt  for 
which  the  eldest  son,  not  an  object  of  the  power,  was  a  surety. 


(J)  See  Alston  v.  Ahtoriy  2  Vem. 
452,  Pr.  Ch.  226 ;  and  Duke  of  Marl- 
hfo'  F.  Lord  Godolphinj  2  Ves.  sen.  61. 


(A)  517. 

(i)  See  Macleroth  v.  Bacotij  5  Ves. 
159. 
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Sir  E.  Sugden  (J),  adopting  the  words  imputed  to  Lord  Hardwicke^ 
says  ^^  unless  he  (the  donee)  has  a  power  to  annex  a  condition;'' 
that  is,  it  is  presumed,  a  condition  of  that  kind.  Powers  frequently 
authorize  in  express  terms  ^^  conditions"  to  be  limited;  but  such 
general  words  are  evidently  not  sufficient  for  the  purpose  in 
question.  Lord  Hardwicke  considered  it  unnecessary  to  deter- 
mine whether  the  condition  or  provision  as  to  the  payment  of  the 
debt,  could  not  alone  be  treated  as  void  and  the  appointment 
good  (1549);  in  the  report  indeed  the  appointment  appears  as 
made  for  that  particular  object  only,  and  not  to  the  daughter  or 
her  husband. 


Personal  main- 
tenance, 1&C. 


[1306.]  Perhaps  even  where  there  is  no  objection  with  re- 
ference to  the  law  of  perpetuity,  there  might  be  difficulty  in 
upholding, — under  a  power  to  appoint  among  children,  though 
containing  fiill  words  as  to  limitations  over,  &c.,— an  appointment 
to  a  child  with  gifts  over  to  other  cliildren  on  his  alienation, 
bankruptcy,  &c. 


[1307.]  In  Alexander  v.  Alexander  (k)^  a  wife,  under  a  power 
of  disposition  given  by  her  husband's  will  among  their  children, 
gave  to  two  of  the  children  a  portion  of  the  fund  ^^  upon  trust  to 
"  pay  and  apply  the  principal  and  interest  thereof,  or  any  part  of 
**  either  from  time  to  time,  weekly  or  otherwise,  in  such  manner 
'^  as  the  [trustees]  their  executors,  administrators,  or  assigns,  shall 
^^  in  dieir  discretion  think  most  beneficial  for  the  personal  support 
^^  and  maintenance  of  their  brother,  my  son,  and  his  wife  and 
<^  children,  but  not  for  the  payment  of  his  debts "  (/) ;  and  the 
discretionary  power  having  been  held  void,  and  the  wife  and 
children  excluded  as  not  objects  of  the  power,  it  was  determined 
that  the  fiind  vested  absolutely  in  the  son ;  subject  of  course  to 
the  claims  of  his  creditors  (m).  Here,  indeed,  there  was  no  gift 
over,  and  the  words  of  the  power  were  not  very  full,  though  they 
were  liberally  (1272)  construed. 


0)  617. 

(i^)  2  Ves.  sen.  640. 

(0  See  4  Ves.  683,  in  Crompe  v. 


Barrotv. 

(m)  See  Sug.  336,  617. 
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Cld08.]  Sir  E.  SugderCs  general  position  (ii)  must,  according 
to  the  doctrine  in  a  subsequent  passage  (o),  be  confined  to  limited 
powers ;  under  a  general  power,  of  course  provisions  may  be  made 
for  the  personal  maintenance  of  a  party  and  free  from  his  debts ; 
at  least  so  &r  as  such  provisions  are  admissible,  with  reference  to 
property  in  general. 


CHAP.  XI. 
SEC.   II. 


[1309.]  It  may  be  questionable  in  many  cases,  what  clauses  of  Survivorship, 
survivorship  can  be  inserted  in  appointments ;  as,  for  instance, 
where  a  father  has  a  power  of  appointment  among  his  children, 
and  the  mother  as  well  as  himself  has  a  prior  life  interest, — 
whether  a  provision  can  be  introduced  (and  particularly  where 
the  words  of  the  power  are  not  full,)  that  if  in  the  mother's  life- 
time, a  child  dies  unmarried  or  without  issue,  &c.,  though  having 
attained  twenty-one,  the  share  of  such  child  shall  go  to  the  other 
children  (j9).  That  limitations  over  to  a  certain  extent  (9),  in- 
cluding limitations  with  reference  to  marriage  conditions,  and 
including  cross  remainders  in  freehold  property  where  estates 
tail  are  created,  can  in  most  cases  be  introduced,  seems  clear. 

[1310.]  It  is  almost  unnecessary  to  add,  that  under  a  power  Condition  that 
to  appoint  to  children,  an  appointment  cannot  with  effect  be  \^^^l  ^^^ 
made  to  a  child,  on  condition  that  the  child  shall  settle  the 
property  on  its  issue,  &c ;  or,  that  if  the  child  should  marry 
without  consent,  the  property  shall  go  to  the   child  for  life, 
and  then  to  its  issue,  &c.  (r). 


6. — Limitations  to  the  Separate  use  of  a  Married  fVaman, 

[1311.]  Various  cases  have  occurred,  in  which  life  interests  Life  interests. 
appointed  to  women  in  personal  estate,   by  virtue   of  limited 


(n)  3d5 ;  see  1st  ed.  264. 

(0)  517. 

(p)  See  BrUtow  v.  Warden  2  Ves. 
ju.  336;  Crompe  v.  Barrow^  4  Ves. 
681 ;  Boyle  v.  Bp.  of  Peterhro'  (1093) ; 
Napier  v.  Napier^  1  Sim.  28 ;  and  see 


Vane  v.  Lord  Dungannon  (1096); 
Dillon  V.  milony  1  Ball  &  B.  77. 

{q)  See  Feame's  P.  W.  319;  Paw- 
let  V.  Pawlet  (1303);  Doe  v.  Denny 
(1263);  see  (1280). 

(r)  Bushy  v.  Salter,  2  Pr.  Ab.  164. 


H  H  2 
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^^^'  "•  V.  Alexander  (a),  where  the  donee  had  the  "absolute  disposal" 
of  money  among  children,  "  in  such  proportions  "  as  she  thought 
fit,  and  where  the  M,  R,  is  reported  to  have  said,  that  by  the 
limitation  to  a  daughter's  separate  use,  the  intention  was  thereby 
more  strictly  carried  into  effect;  and  in  Rotdledge  v.  Dorril  (&), 
where  the  words  "  restrictions,  limitations,"  &c.,  occurred  in  the 
power ;  and  in  Crompe  v.  Barrow  (c),  where  the  power  was  to 
appoint  "in  such  shares  and  proportions,  and  to  be  paid  at 
"such  ages  and  times,  and  in  such  manner,"  &c. 

Capital.  [1312.]  It  is  presumed  that  the   capital  may  be  settled  in 

the  same  way  (d). 

[1313.]  In  Crompe  v.  Barrow,  which  concerned  leasehold 
estates  vested  in  trustees,  although  the  absolute  interest  was  ap- 
pointed to  the  daughter,  the  rents  during  her  life  only  were 
directed  to  be  paid  to  her  separate  use. 

[1314.]  Pitt  V.  Jackson  (e)  arose  on  a  real  estate.  There,  by 
marriage  articles,  money  was  directed  to  be  laid  out  in  land  to  be 
settled  after  life  estates  in  die  intended  husband  and  wife,  to  the 
use  of  the  children  of  the  marriage,  "subject  to  such  powers, 
"  limitations,  and  provisoes"  as  the  husband  should  appoint : 
there  was  an  appointment  of  a  part  of  the  money,  with  directions 
to  invest  it  in  land,  in  trust  for  a  daughter  for  life,  for  her  sepa- 
rate use,  with  remainder  to  her  children,  &c;  and  Lord  Kenyon 
having  held  that  the  daughter  would  take  an  estate  tail  cypres, 
directed  that  the  land  should  be  settled  so  that  she  should  have 
it  to  her  separate  use  for  life ;  but  ultimately  (/)  the  point  was 
not  decided,  it  having  been  considered,  that  under  the  circum- 
stances the  limitations  in  default  of  an  appointment  took  place. 


(a)  2  Ves.  sen.  640;  see  Oke  v. 
Heathy  1  Ves.  sen.  135. 

(6)  2  Ves.  ju.  367. 

(c)  4  Ves.  681. 

{d)  See  Maddison  v.  Andrew^  1  Ves. 
sen.  67 ;  Kewworthy  v.  Bai^^  6  Ves. 


793 ;  Dauheny  v.  Coekhum^  1  Mer. 
626;  Fowler  v.  Hunter,  3  Y.  &  J. 
610. 

(e)  2B.  C.C.  51. 

(/)  Smith  V.  Lord  Camelford,  2 
Ves.  ju.  698. 
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[1315.]  There  might  be  more  difficulty  with  the  inheritance  chap.  xi. 

of  real  estate,  unless  under  the  word  "powers"  (1213)  or  other-  ^^^'  "* 

wise  the  donee  should  be  deemed  authorized  to  give  the  object  Inheritance  of 
a  power  to  appoint  the  fee  of  her  share  (ff), 

[1316.1  What  words  may  be  necessary  in  a  power  in  order  Wording  of 

,     ,      ,  ,  powers. 

to  authorize  a  limitation  to  the  separate  use  of  a  married  woman 
may  not  be  clear.  In  Maddisan  v.  Andrew  (1312),  which  indeed 
did  not  involve  the  point,  Lord  Hardwicke  referred  to  the  word 
^^  manner;"  as  to  Kenworthy  v.  Bate  (1243)  nothing  appears  in 
the  report  upon  die  point 

[1317.]  In  none  of  the  cases  has  there  been  any  attempt  to  Anticipation. 
introduce  a  clause  restrictive  of  alienation ;  the  validity  of  such  a 
clause  might  depend  on  circumstances. 


7. — CcLses  where  the  Interests  are  fixed^  there  being  but  a  mere 

right  to  nominate  or  apportion. 

[1318.]  In  the  cases  hitherto  discussed  there  has  commonly 
been  a  power  to  fix  the  estates,  interests,  &c. ;  but  there  are 
many  powers  of  a  very  different  description. 

[1319,]  Thus  in  Moseley  v.  Moseley  (A)  there  was  a  direction 
to  settle  upon  such  of  the  sons,  &c.,  as  the  donees  should  select, 
^'  and  the  heirs  male  of  his  and  their  bodies,"  &c. ;  here  there 
was  a  power  to  select  the  objects,  but  a  positive  direction  as  to 
the  estates  which  the  selected  objects  were  to  take. 

[1320.]  In  Peters  y.  Masham  (i),  according  to  Fitzgibbon^  after 
a  life  estate  to  the  testator's  son  there  was  a  devise  of  "  such  part 
''  of  the  said  lands  as  his  said  son  shall  appoint  to  such  wife  as 
^^  the  said  son  shall  marry,  for  her  life,  for  the  jointure  of  such 


(^)  See  Kenworthy  y.  BaU  (1243). 
(A)  Finch,  63. 
(»)  Or  Moreheady  Fitzg.  156,  For- 


tescue,  339;  see  Lard  Pageih  case 
(21);  see  (1234). 
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CHAP.  XI.  «  wife,"  with  remainders  over;  and,  according  to  Fortescue^  " after 
^^^-  "•  "  his  (the  son's)  death,  then"  the  testator  devised  "  the  same, 
*^  and  [or]  such  parts  thereof  to  the  use  of  such  woman  as  shall 
<<  be  his  wife,  for  her  natural  life,  as  and  if  he  shall  by  deed,"  &c, 
appoint ;  and  it  seems  to  have  been  considered  that  a  bare  desig- 
nation of  the  land  was  sufficient,  and  indeed  that  the  son  had  no 
power  to  lessen  the  wife's  interest.  It  appears  elsewhere  (1536) 
that  by  an  informal  appointment  the  son  limited  a  life  estate  and 
superadded  an  estate  tail,  thus,  in  jhct,  going  beyond  the  power ; 
and  that  the  appointment  was  supported  on  the  particular  word- 
ing of  the  power,  though  perhaps  such  an  execution  would  be 
good  in  a  common  case.  Fitzgibbon  represents  Fortescue,  J.,  to 
have  ^^  doubted  if  the  son  had  barely  appointed  the  land  without 
'^  limiting  any  estate, .  whether  it  would  be  good ;"  as  Sir  F, 
Sugden  has  intimated  (j ),  the  report  must  be  inaccurate.  Even 
under  an  ordinary  power  to  jointure,  it  seems  perfectly  clear  that 
a  limitation  to  the  wife,  without  any  estate  being  mentioned, 
would  be  good,  on  the  common  rule  (without  reference  to  other 
reasons)  that  a  limitation  to  a  party  naturally  means  that  the 
same  is  to  'endure  for  the  life  of  such  party  (A).  What  would 
have  been  the  effect  in  the  principal  case  liad  an  estate  less  than 
a  life  interest  been  limited,  may,  perhaps,  be  more  questionable. 

[1321.  In  regard  to  the  want  of  words  of  limitation,  even  in 
such  a  case  as  WaJlw.  Thurbome  (1259),  where  an  estate  was 
disposed  of  to  the  objects,  "  their  heirs  and  assigns  for  ever,"  in 
shares  to  be  fixed  by  the  donee, — even  supposing  that  less  than 
an  estate  in  fee  might  be  appointed,  it  seems  that  without  any 
limitation  of  the  estates,  a  simple  division  or  designation  of  the 
lands  would  be  sufficient,  and  that  the  objects  would  take  in  fee. 

[1322.]  There  are  many  other  cases  where  it  is  clear  that  the 
estates  are  finally  fixed,  and  where  any  attempt  to  deviate  from 
them  would  be  ineffectual,  at  least  to  that  purpose ;  as  powers  to 
convert  estates  of  inheritance  into  estates  for  life  with  remainders 


0)  554.  (k)  Co.  Litt  42s 

[1322] 
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to  children,  &c.,  so  feur  as  such  powers  may  be  valid  (304) ;  powers      chap.  xi. 
to  vary  the  order  of  succession  in  a  strict  or  other  settlement  on       ^^^-  "* 
various  branches  of  a  fiunily  (/) ;  so  powers  sometimes  found  in 
modem  settlements  to  select  the  son  who  shall  be  first  tenant 
in  tail. 

[1323.]  In  Medlicott  v.  Jortin  (m)  a  power  seems  to  have  been 
given  to  a  daughter  to  select  a  child  or  children  who  should  take 
for  life,  remainders  being  thereupon  by  the  original  instrument 
durecdy  limited  to  the  issue  of  the  selected  child  or  children,  &c. 

[1324]  In  Seak  v.  Barter  (n),  a  testator  declared  his  will  that 
a  settlement  of  200/.  a  year  slumld  be  made  upon  any  wife  of  his 
son,  and  that  his  estates,  or  so  much  as  the  son  should  think  proper , 
should  be  chargeable  with  the  payment  of  it  Such  a  provision 
might  give  rise  to  various  questions. 

[1325.]  Some  other  cases  where,  perhaps,  the  estates  may  be 
considered  as  fixed,  the  objects  or  the  shares  remaining  only  to 
be  specified,  have  been  noticed  in  the  previous  discussions  (o). 

[1326.]  In  a  modem  case  in  Ireland  (/>),  by  an  executory  Campbell  v. 
instrument,  leaseholds  for  lives  and  for  years  were  agreed  to  be 
settled  to  the  use  of  the  settlor  for  life,  and  after  his  decease 
to  the  use  of  his  son  for  life,  and  after  his  decease  ^^  to  the 
'^  issue"  of  the  son  and  his  wife,  "  in  such  shares  and  pro- 
<'  portions"  as  the  son  should  appoint,  and  for  want  of  an  ap- 
pointment to  go  to  such  children  equally,  with  a  limitation  over 
in  defiftult  of  issue ;  and  Lord  Redesdale  appears  to  have  thought 
that  there  was  no  power  to  limit  any  estates.  Sir  E.  Sugden  (9), 
too,  cites  the  case  for  this  purpose ;  the  point,  however,  did  not 
call  for  a  decision,  and  may  be  thought  very  questionable. 


(/)  Heath  V.  Heath  (305) ;  Doe  d. 
Harduncke  v.  Hardwicke,  10  East,  549. 
(m)  2  Brod.  &  B.  632,  6  Moore,  1. 
(n)  2  Bos.  &  P.  485. 
lo)  (1253)  (1289)  &c. 


( p)  Campbell  v.  Sandys,  1  S.  &  L. 
281 ;  see  5  Yes.  596  note,  in  Pritchard 
V.  Quinckant;  and  see  in  Hockley  v. 
Mawbey  (231). 

(q)  466, 

[1326] 
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Portions,  &c. 


[1327.]  As  to  legacies,  portions,  &a,  there  may  of -^course  be 
cases  where  the  times  of  vesting  or  of  payment,  &c.,  are  fixed, 
and  where  the  shares  only  remain  to  be  apportioned,  diough 
frequently  the  point  is  one  of  nicety  (r) ;  cases  may,  too,  arise 
where  every  thing  is  fixed  but  the  precise  period  at  which  an 
object  shall  take;  indeed,  different  powers  may  present  every 
variety  of  circumstances  which  can  be  conceived. 

[1328.]  The  cases  discussed  in  this  branch  of  our  subject  in 
general  clearly  differ  very  much  from  the  other  cases  (1250), 
with  reference  to  the  question  whether  partial  interests  may 
be  created,  though  in  some  instances  the  distinctions,  if  well 
founded,  may  be  thought  refined. 

[1329.]  In  such  a  case  as  the  Duke  of  Marlborough  v.  Ecarl 
Godolphin  («),  where  there  was  a  power  to  revoke  the  estate 
tail  of  an  unborn  person,  and  to  substitute  a  life  estate  to  him 
with  remainder  to  his  children, — though  there  would  be  nothing 
illegal  if  such  were  the  settlor's  intention,  in  substituting  a  life 
estate  for  an  estate  tail,  or,  in  other  words,  in  partially  executing 
the  power,  still  as  the  other  limitation  could  not  (304)  be  en- 
grafted on  it,  the  settlor's  intention  would  be  clearly  defeated 
by  such  a  partial  exercise,  at  least  as  long  as  there  should 
remain  any  chance  of  issue ;  the  direction  or  power  in  the  case 
seems  therefore  to  have  been  deemed  void  in  toto. 

[1330.]  Lord  Hardwich^s  reasoning,  in  Bland  y.  Bland  (t),  is 
perhaps  not  consistent  with  the  view  appearing  in  Peters  v.  Mar- 
sham  (1320),  as  to  the  effect  of  different  estates  or  interests 
being  in  words  limited ;  however  the  power  in  Bland  v.  Bbmd 
was  bad. 


(r)  See  Mocaita  v.  Lonsada,  12  Ves. 
123;  M'Ghie  v.  M'Ghie,  2  Mad. 
Rep.  368;  Warr  v.  Warr,  Pr.  Ch. 
213;  Carter  v.  Carter  (227);  see  also 
Coleman  v.  Seymour ^  \  Ves.  sen.  209 ; 


Vanderzee  v.  Adorn  (1752) ;  Vane  v. 
Lord  Dungannon  (1096). 

(«)  I  Eden,  404;  see  Bland  y. 
Bland  (304). 

(0  2  Cox,  349. 

[1330] 
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[1331.]  This  subject  may  be  noticed  under  the  following 
heads: — 

1. — Whether  an  Appointment  is  revocable  (1332). 

2. — As  to  the  Reservation  or  Limitation  of  Powers  of  Revo^ 
cation  and  of  New  Appointment^  on  the  Exercise  of 
General  Powers  (1338). 

3. — As  to  the  Reservation  or  Limitation  of  Powers  of  Revo^ 
cation  and  of  New  Appointment^  on  the  Exercise  of 
Limited  Powers  (1343). 

4. — As  to  the  Reservation  or  Limitation  of  Powers  ofRevoca^ 
tion  and  of  New  Appointment^  toties  quoties  (1365). 

5. — As  to  the  Reservation  or  Limitation  of  Powers  ofRevo^ 
cation  and  of  New  Appointment^  once  for  all  pro^ 
spectively  (1370). 

6. — Whether  a  Simple  Power  of  Revocation  in  an  Appoint" 
ment  includes  a  Power  to  limit  New  Uses  (1379). 


1. —  Whether  an  Appointment  is  revocable* 

[1332.]  We  have  seen  in  a  former  part  of  this  work  (275), 
that  by  law  some  instruments  or  acts  are,  in  their  nature,  revo- 
cable, and  others  not ;  the  same  rule  appears  in  general  to  hold 
as  to  appointments.     Thus,  an  appointment  by  a  testamentary 

[1332] 
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CHAP.  XI.      instrument  is,  in  its  nature,  revocable ;  an  appointment  by  an 
SEC.  m.       a^jt  ifiier  vivos  not 


Principle. 


[1333.]  That  an  appointment  by  a  testamentary  instrument 
is,  in  its  nature,  revocable,  will  appear  very  clearly  wben  we 
come  to  consider  (1715r)  by  what  acts  such  an  instrument  may 
be  revoked  ;  and  as  to  acts  inter  vivos  (a),  the  correct  principle 
appears  to  be  stated  by  Mr.  Powell  (&),  when  he  observes,  that, 
^^  as  in  cases  of  the  execution  of  a  power  directed  to  be  executed 
^^  by  will,  all  incidents  and  contingencies  affecting  a  will  attach 
^'  upon  it,  so  also  if  it  be  to  be  done  by  deed,  that  deed  will 
**  likewise  operate  precisely  in  like  maimer,  when  made  in  ex- 
'^  ecution  of  a  power,  as  when  used  for  any  other  purpose"  (c). 

[1334.]  In  Perrott  v.  Perrott  (rf),  indeed,  it  appears  to  have 
been  thought  that  an  appointment  by  deed,  imder  a  power  to  be 
"  executed  by  deed  or  will,"  over  a  sum  of  money  secured  by 
bond,  could  be  revoked  without  the  reservation  of  a  power  of 
revocation  on  three  grounds:  1, — that  there  was  a  power  of  i^ 
pointment  by  will  as  well  as  by  deed;  2,— since  there  was  no 
transmutation  of  possession ;  and  3, — that  a  deed  in  form  only 
was  intended.     It  was  not,  however,  necessary  to  decide  the 
point,  since  the  cancellation  was  considered  as  having  proceeded 
on  a  mistake.     Sir  E,  ^ugden  {e)  has  questioned  the  opinion  of 
the  Court:  and,  in  truth,  having  regard  to  the  authorities,  it 
really  seems  difficult  to  discover  any  foundation  for  the  argu- 
ments.    As  to  the  first  ground,  the  point  may  occur  in  three- 
fourths  of  such  powers,  and  was  probably  never  before  heard  of; 
the  implication  may  be  thought  to  be  the  other  way.     In  respect 
to  the  second  ground,  appointments  as  to  their  revocation  seem 
analogous  to  other  instruments;   and  it  is  quite  clear  that  a 
voluntary  settlement  of  money  in  the  hands  of  another  is  irrevo- 
cable, though  there  is  no  transmutation  of  possession.     As  to 
powers,  not  to  advert  to  other  authorities,  the  doctrine  laid  down 


(fl)  See  in  Diggers  case  (808). 

[h)  103. 

(c)  See  in  the  Duke  of  Marlhro^  v. 


Lord  Godolphiny  2  Ves.  sen,  61. 
(rf)  14  East,  423. 
(e)  324. 

[1334] 
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in  Chadwick  v,  Doleman  (f\  and  in  Lord  Teynham  v.  Webb  {g)j  chap.  xi. 
is  directly  opposed  to  this  modem  view.  With  reference  to  the  ^^^'  "'* 
third  ^ound,  this  would  be  contrary  to  all  the  cases ;  if  a  deed 
be  likened  to  a  will  in  one  respect,  why  may  it  not  in  another  ? 
as,  for  instance,  with  respect  to  the  rule  as  to  gifts  lapsing  (1744), 
which  the  decision  directly  negatives.  Upon  the  whole,  without 
entering  more  at  large  into  the  case  we  may  safely,  it  is  con- 
ceived, say,  that  the  doctrine  appearing  in  Perrott  v.  Perrott  is 
contrary  to  all  received  notions  on  the  subject,  and  ought  not  to 
be  in  any  d^ee  acted  upon ;  as  we  have  seen,  the  expressed 
opinions  were  not  necessary  to  the  decision,  and  consequeutly 
the  pcnnt.may  not  have  been  much  considered;  otherwise  the  de- 
ference due  to  the  learned  judges  might  seem  to  require  a  more 
detailed  examination  of  the  authorities  bearing  upon  the  point 

[1335.]  The  rule  as  to  acts  inter  vivosj  applies  to  a  feme 
covert  (A),  who,  we  have  seen,  cannot  make  a  proper  deed  or 
gift,  as  well  as  to  persons  sui  juris;  so,  the  rule  as  to  testa- 
mentary instruments. 

[1336.]  The  rules  too  apply  to  limited  as  well  as  to  general 
powers. 

[1337.]  So  if  the  deed  of  appointment  be  kept  by  the  donee, 
still  it  is  subject  to  the  rules  of  other  deeds,  and,  if  complete, 
cannot  with  effect  be  cancelled,  altered,  or  recalled  (z). 


2. — As  to  the  Reservation  or  Limitation  of  Powers  of  Revo^ 
cation  and  of  New  Appointment,  on  the  Exercise  of 
.  General  Powers, 

[1338.]  General  powers  are  in  their  nature  equivalent  to  the 


(/)  2  Vera.  630. 
(^)  2  Ves.  sen.  211. 
(A)  Hatcher  v.  Curtisy  2  Freem.  61 ; 
Worrall  v.  Jacobs  3  Mer.  256. 
(t)  Hatcher  v.  Curlisy  2  Freem.  61 ; 


Worrall  y.  Jacob,  3  Mer.  256;  see 
Earl  of  Uxhridge  v.  Bayley,  1  Ves. 
ju.  499;  Shove  v.  Pincke,  5  T.  R. 
124,  310;  and  Perrott  v.  Perrott 
U334). 

[1338] 
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CHAP.  XI.  ownership ;  it  seems  to  follow,  therefore,  that  a  power  of  revoca- 
^^^'  "''  tion  as  well  as  any  other  power  or  limitation,  may  be  reserved  or 
created  upon  the  exercise  of  such  powers;  and  though  we  find 
that  generally  on  the  creation  of  such  powers,  they  are  ex- 
pressly authorized  to  be  exercised  ^^with  or  without  power  of 
"  revocation  and  new  appointment,"  these  words  are  clearly 
unnecessary  (j), 

[1339.]  So  it  is  clear  that  the  power  of  revocation  and  the 
power  of  new  appointment,  or  the  one  or  the  other  may  be 
reserved  to  the  former  donee,  or  limited  to  a  stranger,  or  to  be 
exercised  with  the  formalities  of  the  original  power,  or  with 
different  formalities  (1352). 

[1340.]  In  Pomonby  v.  Ponstynby  (A),  where,  under  a  joint 
general  power  of  appointment  vested  in  a  father  and  son,  an 
estate  was  settled  reserving  ^^  a  power  of  revocation  to  them- 
"  selves,  and  to  the  son  if  he  survived,"  and,  as  it  seems  (1383), 
a  power  of  appointment, — ^it  appears  to  have  been  doubted, 
whether  the  reservation  of  the  sole  power  to  the  son  was  good; 
but  the  decision  was  in  its  favour.  It  is  not  easy  to  understand 
the  ground  of  doubt;  nothing  is  more  common  (404)  than  under 
such  a  joint  power  for  an  estate  to  be  settled  to  such  uses  as  the 
father  and  son  shall  appoint,  and  in  default  of  an  appointment, 
as  the  son,  if  he  survives,  shall  appoint,  and  in  de&ult  of  an 
appointment  to  uses  in  strict  settlement:  in  the  principal  case, 
such  in  effect  the  settlement  appears  to  have  been. 

[1341.]  We  have  seen  that  without  an  express  authority  on 
the  execution  of  general  powers,  a  power  of  revocation  may  be 
reserved. 

[1342.]  In  Phillips  v.  Phipps  (/),  there  was  "a  power  to  ap- 
<^  point  by  deed  or  wiU,  so  as  in  every  such  deed,  a  power  to 
"  revoke  by  deed  was  contained;"  and  the  then  F.  C.  is  stated 


(j)  BeckeCs  case  (1366) ;  Adams  v.        {K)  Sug.  4th  ed.  314. 
Adam^  2  Cowp.  651.  (/)  Sug.  217,  322. 
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to  have  been  of  opinion,  that,  on  an  appointment  by  deed,  a      chap.  xi. 
power  of  revocation  by  will  as  well  as  by  deed  could  not  be       ^^^-  "^- 
reserved;  but,  as  observed  by  Sir  E.  Sugden,  it  is  difficult  to 
acquiesce  in  this  opinion. 


3. — ^As  to  the  JReservcUion  or  Limitation  of  Powers  of  Revocation 
and  of  New  Appointment^  on  the  Exercise  of  Limited  Powers. 

[1«343.]  It  is  upon  limited  powers  that  questions  in  regard  to 
the  subject  under  consideration  most  commonly  arise;  in  the 
creation  of  such  powers,  as  in  the  creation  of  general  powers 
(1338),  we  usually  find  the  words  "  with  or  without  power  of 
^^  revocation  and  new  appointment, "  but  here  again  the  words 
are  not  generally  necessary,  though  in  some  cases  at  least  it 
might  be  imprudent  to  omit  them. 

[1344.]  In  Adams  v.  Adams  (m),  a  freehold  estate  was  assured 
(after  the  limitation  of  a  joint  general  power  of  appointment  to  a 
husband  and  wife,  and  successive  life  estates  to  them)  to  the  use  of 
such  children,  &c.,  as  they  *^by  deed  or  writing,"  &c.,  or  "as  the 
survivor  of  them,"  &c.,  "  by  deed  or  writing  under  the  hand  and 
seal  of  such  survivor  attested  by  two  witnesses,  or  as  such  sur- 
'*  vivor  by  will"  should  appoint;  the  wife,  having  survived,  ap- 
pointed by  deed,  reserving  a  power  of  revocation  and  new 
appointment;  she  afterwards  accordingly  appointed  anew  the 
estate;  and  the  former  appointment  was  held  to  be  revoked. 
Here  there  was  no  express  power  to  reserve  a  power  of  revor 
cation ;  and  though  the  survivor  had  a  power  to  appoint  by  will, 
an  instrument  in  itself  revocable,  the  decision  appears  not  to  have 
proceeded  on  that  ground. 

[1345.]  In  regard  to  the  party  to  whom  the  power  may  be  '^^^^^ 
limited, — ^in  Brudenell  v.  Elwes  (n),  a  freehold  estate  was  assured 
to  the  use  of  all  or  any  of  the  children  of  a  marriage  "  as  the 

(m)   2  Cowp.   651 ;    see   LisU  v.  I  Boyle  v.  Bp.  of  Peterbro'  (1093). 
Lule,   1  B.  C.  C.  533,  Belt's  ed. ;  '      (n)  1  East,  442,  7  Ves.  382. 
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CHAP.  XI.  "  intended  husband  and  wife,  or  the  survivor  of  them  should 
SEC.  III.  ^^from  Hum  to  time  by  any  deed  or  writing  either  with  or 
"  vnthaut  power  of  revocation  to  be  by  him,  her,  or  them  duly 
"  signed  and  sealed  in  the  presence  of  three  or  more  credible 
^^  witnesses,  or  by  his  or  her  last  will  in  writing,  testified  in  man- 
"  ner  aforesaid"  appoint;  and  it  was  held,  contrary  to  the  Mastei's 
report,  that  an  appointment  by  the  husband  and  wife,  reserving 
to  them  or  the  survivor  of  them  a  power  of  revocation  and  new 
appointment  was  good,  and  that  the  survivor  might  revoke  and 
newly  appoint 

[1346.]  It  will  have  been  noticed  that  the  powers  were  not  in 
the  modern  form  (2811)  of  successive  powers;  but  perhaps  there 
is  no  substantial  difference,  though  at  first  sight  the  modern  forms 
might  seem  to  create  more  difficulty.  Lord  Keni/on  seems  to  have 
relied  very  much  on  this, — ^that  the  same  confidence  was  placed 
in  the  survivor  of  the  donees  as  in  both  of  them ;  this  reason 
would  apply  in  the  other  case,  and  indeed  in  a  case  of  successive 
powers  to  two,  each  to  be  executed  severally,  as  a  power  vested 
in  A.9  and  in  defisiult  of  an  appointment  in  B. 

■ 
As  to  powers  of      ^1347.]  It  might  further  be  contended,  that  as  an  appointment 
Um!Sd  to  S^^  under  a  limited  power  may  be  rendered  defeasible  on  a  variety  of 
stranger.  contingent  events,  so  an  appointment  may  be  revocable  at  the  will 

of  a  perfect  stranger,  leaving  in  full  force  the  original  power  or 
the  limitation  in  default  of  an  appointment;  but  this  could  not  be 
relied  on.  It  may  be  thought  however,  that  a  power  of  revocation 
and  new  ^pointment  might  be  reserved  to  the  survivor  alone 
^thout  a  joint  power  being  reserved.  In  considering  the  cases 
where  a  power  is  given  to  two  persons  or  the  survivor  of  them,  it 
must  be  borne  in  mind,  that  if  no  joint  appointment  be  made,  the 
power  ultimately  vests  in  the  survivor,  and  this  only  is  the  effect 
of  allowing  the  survivor  to  revoke. 

[1348.]  Sometimes  the  power  is  jointly  exercised,  reserving  a 
joint  power  of  revocation  and  new  appointment  only ;  upon  this 
there  can  be  no  question. 

[1348] 
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[1349.]  In  the  above  case  the  power  was  originaUy  limited  to  chap.  xi. 
two  persons  or  the  survivor  of  them ;  where  a  limited  power  is  sec,  hi. 
given  to  two  persons  to  be  exercised  jointly  without  any  power 
being  given  to  the  survivor,  it  is  perfectly  clear  that  a  joint  ap- 
pointment cannot  be  made  reserving  a  power  of  appointment  to 
the  survivor ;  the  effect  would  be  a  delegation  (702)  of  the  power : 
and  as  to  a  simple  power  of  revocation,  unless  such  a  power  could 
be  limited  to  a  stranger,  perhaps  it  could  not  be  reserved  to  the 
survivor  of  the  donees,  or  to  one  only  of  the  donees  to  be  executed 
during  the  life  of  the  other  of  them  (o). 

[1350.]  In  respect  to  the  formalities  to  accompany  the  rev4^  Formalities. 
cation  and  new  appointment, — Sir  E.  Stiff  den  (/?),  after  observing 
that  under  a  "  power  of  appointment"  a  power  of  "  revocation" 
may  be  reserved,  and  that  toties  guoties,  adds,  that  ^^  the  new 
*^  power  of  revocation  need  not  be  attended  with  the  same 
<^  solemnities  as  the  first  power,"  citing  Wmstanlej/s  case  (q). 

[1361.]  That  case,  of  which,  however,  we  have  very  imper- 
fect accounts,  appears  to  have  arisen  on  a  general  power ;  and 
to  have  involved  a  question  not  only  of  revocation,  but  of  limit- 
ing new  uses.  In  respect  to  a  revocation  simply,  the  point  Power  of  revo- 
appears  perfectly  dear,  whatever  the  nature  of  the  power  may 
be  (r) :  the  power  requires  the  formalities  to  attend  an  appoint- 
ment, but  nothing  further;  the  clause  of  revocation  is  simply 
in  the  nature  of  a  condition,  or  contingent  event,  to  determine 
the  appointment ;  it  does  not  vest  the  property  in  the  objects 
as  an  appointment  does,  but  the  contrary.  In  the  case,  however, 
of  a  limited  power,  it  seems  clear  that  any  new  appointment  Limited  powere. 
must  be  attended  with  at  least  the  solemnities  of  the  first  power. 
Sir  £.  Stiffden  may  not  really  have  intended  to  express  a  dif- 
ferent opinion,  though   his  language,  perhaps,   rather  imports 


(o)  See  Bmhell  v.  Bushell,  1  S.  &  L. 
90;  Sug.  Ist  ed.  244,  4th  ed.  314. 

{p)  311. 

(q)  Cit  3  Keb.  7,  in  F(ywler  ?. 
North ;  2  Keb.  270,  in  Ward  v.  Lm- 


thai;  3  Swans.  177,  note  in  Witham 
y.  Bland. 

(r)  See  I  Jar.  Pow.  Dey.  590,  n., 
d93,  n. 

[1351] 
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»^^-  '"•       vocation,"  to  include  in  it  a  power  of  "  new  appointment" 

[1352.]  In  WiTutank^s  case  it  would  seem  that  the  first  deed 
had  reserved  a  general  power  of  revocation  and  new  appoint- 
ment by  deed,  to  be  executed  in  the  presence  of  "  four  wit- 
^^  nesses;"  and  that  the  second  had  reserved  a  like  power  by 
deed,  to  be  executed  in  the  presence  of  "  two  witnesses ; "  and 
that  it  had  been  doubted  whether  on  a  new  appointment  the 
original  or  the  second  power  was  to  be  acted  on.  It  seems, 
however,  perfectly  clear,  that  in  such  a  case  the  second  power 
alone  is  to  be  regarded,  and  that  two  witnesses  are  sufficient  (s) : 
in  the  case  of  a  limited  power,  however,  it  seems  equally  clear 
that  the  first  power  must  be  acted  on(^),  since  otherwise  a 
donee  of  a  limited  power  could  change  the  nature  of  the  instru- 
ment and  ceremonies,  by  which  he  is  restricted.  The  resolu- 
tion on  a  general  power,  in  Sir  Samuel  Jones  v.  the  Countess  of 
Manchester  (I36d), — ^^  that  always  the  new  uses  must  corre- 
^'  spond  to  those  circumstances,  &c.,  which  the  first  power 
^^  appoints,  for  that  is  the  foundation," — ^must  refer,  it  seems,  to 
a  case  where  no  new  and  different  power  of  appointment  is 
reserved. 

[1353.]  It  seems  more  common,  even  in  the  case  of  limited 
powers,  to  reserve  expressly  a  power  to  newly  appoint  as  well 
as  to  revoke  (u),  and  original  powers  are  in  their  creation  usu- 
ally adapted  to  this,  the  words,  ^^  either  with  or  without  power 
*^  of  revocation  and  new  appointment,"  being,  as  we  have  seen, 
generally  found ;  but  the  reservation  of  a  power  of  appointment 
does  not  seem  to  be  strictly  necessary,  at  least  if  the  donee 
wish  to  retain  his  full  original  power;  if  he  wish  to  retain  a 
more  confined  power,  it  seems  proper  to  introduce  words  for 
that  purpose. 


(*)  (1339);  and  see  PouUon  v.  Wel- 
lington {S37)\  Venablesv.  Morris  (93); 
and  see  tiougham  t.  Sandys,  2  Sim.  95. 


(0  See  2  Pr  Ab.  274. 
(u)  See  Adams  v.  Adams,  2  Cowp. 
651 ;  Brudenell  y.  Elwes  (1345). 

[1353] 
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[1854.]  In  BrudeneU  v.  ElweSj  if  the  reports  are  correct,  no  chap.  xi. 
power  of  revocation  or  of  new  appointment,  to  be  exercised  by  *^^-  '"• 
the  toiU  of  the  survivor,  was  reserved;  and  the  required  formar 
lifcies  of  the  deed  or  writing,  were  very  different.  Thus  in  the 
original  power,  the  deed  or  writing  was  required  to  be  ^^  signed 
^  and  sealed ; "  in  the  new  power  signature  is  not  required, 
but  delivery  is :  again,  two  witnesses  are  substituted  for  three, 
they,  however,  contrary  to  the  original  power,  being  required  to 
attest  the  instrument ;  the  power  being  in  some  respects  more 
free,  in  others  more  confined.  These  points  are  not  noticed  in 
the  argruments;  probably  the  new  appointment  complied  with 
the  formalities  of  the  original  power  as  well  as  with  those  of 
the  new  power. 

[Id55.]  In  the  prior  case  of  Adams  v.  Adams  there  was  reserved 
'^  to  the  donee  full  power  and  authority  to  revoke  these  presents, 
^^  and  to  limit  all  and  singular  the  premises  to  or  between  the  said 
^  children,  or  any  or  either  of  them,  in  such  manner,  and  for  such 
^  estate  or  estates  as  she  shall  think  fit ;''  no  formalities  being 
mentioned  in  the  dause.  As  to  the  power  of  revocation,  we  have 
above  (1351)  seen,  that  the  donee  may  reserve  this  power,  to  be 
executed  in  any  form  he  may  choose;  and  in  respect  to  the 
power  of  appointment,  the  reservation  of  such  a  power  seems 
unnecessary  (1384);  if  it  were  otherwise,  the  old  formalities 

_  _  _  ^ 

might  be  held  to  be  implied.     The  subsequent  appointment  was, 

in  tactf  executed  according  to  the  original  ^wer. 

« 

[1356.]  Of  course,  in  ordinary  cases,  the  power  of  revo- 
cation to  be  reserved  on  an  appointment,  whether  under  a 
limited  (v)  or  under  a  general  power,  need  not  extend  to  all 
the  estates  (284.) 

[1357.  Sir  JS.  Sudden  (w)  says,  that  "  upon  the  authority  of  As  to  collateral 
**  Wall  V.  Thurbome  {x)  an  opinion  has  prevailed  that  a  power 


(v)  See  Brudenell  v.  Elwes,  sup. 

(w)  322. 

(x)  1  Vem.  355;  see  2  Ves.  sen. 

VOL.  I.  I  I  [1357] 


71,  in   Duke  of  MMrllmo'    v.   Lord 
Godolpkin. 
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"  of  revocation  cannot  be  annexed  to  a  power  simply  colla- 
'^  teral"  (y) ;  intimating,  however,  that  the  case  did  not  call  for 
a  decision  (1131),  since  the  power  of  revocation  was  never  ex- 
ercised; and,  farther,  that  it  is  not  dear  that  die  position  is  any 
thing  more  than  an  argument  of  counsel ;  and  that  tiie  doctrine 
would  be  very  inconvenient.  Mr.  Powell  (z)  states  tiie  case  as  a 
decision.  Upon  reference  to  Mr.  Raithbj/s  notes  (a),  it  appears 
that  the  donee  had  a  prior  life  interest,  and  a  power  to  appoint 
not  only  by  deed,  but  also  by  will;  it  seems  perfectiy  clear, 
therefore,  that  according  to  the  present  doctrine  (A),  a  power 
of  revocation  might  have  been  reserved  without  an  express 
authority. 


[1358.]  There  may  perhaps  be  some  cases  of  powers  of  i^ 

pointment,  among  particular  objects,  where  a  Court  would  hold  it 

to  be  die  duty  of  the  donee  to  make  at  once  a  final  and  complete 

appointment;  as,  in  some  cases  of  trusts,  in  the  shape  of  powers. 

Relations,  &c.    for  relations,  &c.  (2596),  where  tiiere  is  no  prior  life  interest,  or 

in  otiier  cases,  where  the  power  is  vested  in  parties,  not  for  tiie 
sake  of  preserving  obedience,  but  rather  in  the  character  of  trus- 
tees (c),  or  in  cases  where  the  nature  of  the  act  shews  it  is  to  be 
final,  as  a  power  like  that  in  Dearsley  v.  Abbot  (39),  to  allot 
lands  in  severalty,  &c 

[1359.]  The  words  "  at  any  time,"  with  reference  to  the 
period  of  appointment,  may,  in  such  cases,  be  of  importance* 
Sometimes  there  is  an  express  power  to  appoint  by  will  {d)\  or 
there  may  be  other  special  circumstances  (e). 

[1360.]  In  Coleman  v  Seymour  {/),  where  there  was  an  int- 


(y)  See  in  Becket's  case  (1366). 
{z)  307.* 

(a)  1  Vem.  414. 

(b)  Adams  v.  Adanuj  2  Cowp.  651 ; 
fi«e  Dighum  v.  Tom/tmon,  1  Com. 
Rep.  194,  and  other  books  (790). 

(c)  See  MouUy  v.  Mo$eUy^  Finch, 
53;  Warr  v.  Warr^  (227^;  Fartesette 
V-  Gregory  6  Ves.  553;  Longmore  v. 


Broom,  7  Ves.  124. 

{d)  See  Reade  t.  Reade;  (1684); 
Brown  v.  Higgt  (232);  Tucker  r. 
Sanger,  M'Clel.  424 ;  see  also  Vane 
V.  Lttrd  Dungannon  (1096). 

(f)  Robinson  v.  Smith,  6  Mad.  194 ; 
and  see  Brotcn  y.  Higgs,  sup. 

(/)  I  Ves.  sen.  209. 

[1360] 
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mediate  legacy  in  fovoiir  of  younger  children,  to  be  distributed      chap.  xi. 
by  a  mother, — ^it  spears  to  have  been  considered  that  the  mother       ^^^'  "'• 
would  have  her  whole  life  to  execute  an  appointment 

[1361.]  The  like  view  was  taken  in  Parsons  v.  Parsons  (g)^ 
where  money  was  settled  on  a  httsband  for  life,  then  for  the 
children,  as  he  and  his  wife,  or  the  survivor  should  appoint,  and 
in  default  of  an  appointment,  for  the  children,  and  where  the  wife, 
who  had  no  life  interest,  survived ;  the  words  "  at  such  time  or 
"  times"  occur  in  the  power, 

[1362.]  Admitting  that  a  donee  has  his  whole  life  to  make  an  ap- 
pointment, there  are  perhaps  few  cases  in  which  a  power  of  revo- 
cation may  not  be  reserved  (A) ;  the  party  is  not  bound  to  execute 
the  power ;  and  a  conditional  appointment  of  this  sort  is  only,  in 
effect,  saying  he  is  ivilling  to  execute  the  power  in  a  particular 
way,  unless  he  chooses  afterwards  to  alter  his  mind. 

[1363.]  A  power  which,  in  effect,  is  a  power  of  revocation  Power  of  revo- 

j  .    . .  1  J  •      A^i-       1-  r  cadon  in  another 

and  new  appomtment,  may  be  reserved  m  the  shape  of  a  power  gi^^^p^^ 
of  appointment ;  as,  for  instance,  under  a  limited  power  in  favour 
of  children,  the  donee  may  appoint  that  the  property  shall  re- 
main as  (repeating  the  words  of  the  original  power)  he  may 
appoint  among  the  children ;  and  in  de&ult  of  an  appointment 
to  the  children  in  a  particular  way,  according  to  his  present 
intentions  (a);  upon  the  point  under  consideration,  however,  it 
would  be  difficult  to  sustain,  or  not  sustain,  a  power  of  revo- 
cation, according  to  the  form  which  it  might  assume. 

[1364.]  We  may  conclude  by  observing,  that  some  powers 
are  of  such  a  nature,  as  that  the  reservation  of  a  general  and 
absolute  clause  of  revocation  would  be  absurd,  as  for  instance,  Power  of  sale. 
a  power  of  sale  (1374);  and  that  as  to  clauses  of  revocation 
or  determination,  in  appointments  by  way  of  jointure  (2020)  or 
lease  (2154),  we  shall  have  occasion  hereafter  to  refer  to  them. 


(4f)  9  Mod.  464;  see  Craker  v.  Par- 
roU  (1 128) ;  Gibson  v.  Kniven  (1 130) ; 
Warhurtm  v.  Warhurttm  (3064). 


(A)  See  2  Pr.  Ab.  274. 
(a)  See  Boyle  y.  Bp.  of  Peterbro* 
(1093) ;  see  (1869). 
I  I  2  [1364] 
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4. — As  to  the  Reservation  or  Limitation  of  Powers  of  Revoca- 
tion, and  of  New  Appointment,  toties  quoties. 

[1966.]  We  find  in  early  oases  (b),  successive  powers  of  revo- 
cation and  of  new  appointment;  that  is,  first, — a  settlement  widi 
such  powers,  then^ — a  new  settlement  under  such  powers  wiA 
the  reservation  of  like  powers, — and  so  on. 

[1366.]  In  Beckefs  case,  however,  where  the  uses  were  raised 
originally  by  recovery  or  by  fine,  a  question  was  started  as  to  the 
validity  of  these  successive  powers.  There  is  a  short  note  of  that 
case  in  Rollers  Abridgment  (c),  and  a  fuller  account  in  Lane  {d). 
There  was  first  a  settlement  with  a  power  of  revocation  and  new 
appointment;  on  the  execution  of  this  power,  a  like  power 
was  reserved ;  and  tills  last  power  was  afterwards  executed.  In 
respect  to  the  chasm  in  Lanis  report,  supplied  by  Sir  jE.  Sit^- 
den  {e),  and  previously  by  Mr.  Powell  (f),  the  correction  seems 
obvious,  and  is  clearly  warranted  by  Roil^s  note  of  dio  case. 
Rolle  represents  ihe  whole  Court  of  Exchequer,  except  Sniff, 
Baron,  to  have  held  that  ^^  this  second  power  of  revocation  and 
*<  new  limitation  of  uses  is  good."  It  does  not  seem  easy  to  dis- 
cover any  satisfactory  ground  for  the  doubt,  and  the  reported 
judgments  in  Lane  are  not  to  be  very  readily  understood.  AU 
the  judges,  according  to  Lane,  seem  to  have  thought  that  the 
second  power  of  revocation  was  good;  lihe  only  doubt  being, 
whether  the  new  uses  were  well  raised,  either  by  force  of  the 
new  power  of  appointment,  or  by  a  declaration  (292)  of  uses 
under  the  original  ownership,—  whether  in  fieu^t  there  could  be  a 
relimitation  or  a  new  declaration  of  uses.  As  to  this,  two  of  the 
Barons,  Dramley  and  Altham,  appear  to  have  held,  that  on  Bassets 
case  {ff),  and  Downam^s  case  (h),  new  uses  might  be  declared 


(()  FHzxvUlianCB  case,  6  Rep.  32* ; 
Beckefs  case,  inf. ;  and  see  in  Diggers 
case  (808). 

(c)  See  Vin.  "  Power,"  488,  p).  2 ; 
see,  too,  S.  C,  2  Keb.  269,  in  Ward 
T.  Lentkal]  and  3  Keb.  7,  ia  Ftrwkr 


y.  North. 

(d)  118. 

(e)  316. 
(/)  «74. 
(i^)  Dy.  136. 
(A)  9  Rep.  10. 

[1366] 
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jtt»t  as  If  origiflally  none  had  been  limited ;  Snig  differed,  oolia^      phap.  mi* 

dering  that  die  first  contract  ought  to  authorize  all  the  uses,  and       ^^^-  '"* 

further,  that  it  would  be  misGhievous  to  allow  infinite  uses  upon 

uses,  and  so  he  held  that  there  was  a  resulting  use ;  the  opinion 

of  the  other  Baron,  Tat^idd^  can  scarcely  be  collected,  but  he 

appears  to  have  considered  the  new  power  of  appointment  goodf 

but  the  execution  for  s<»ne  cause  or  other  bad.    No  judgment  is 

stated  in  Lane^  but  the  opinions  of  all  the  Baronsy  besides  Snigj 

seem,  though  by  different  waysy  to  have  tended  to  the  same 

result. 

[19670  At  this  day  it  is  perfectly  dear,  that  if  the  original 
deed  contaan  a  power  to  revoke  aod  limit  new  usesy — ^altbough 
without  an  express  provision,  that  the  new  limitation  may  be 
made  subject  to  a  new  power  of  revocation  and  limitation  of 
uses,  and  so  taH6$  qiwtiesy — such  new  powers  may  be  reserved^ 
This  was  admitted  in  very  old  eases  (t);  it  appears  too  from  Sit 
E.  Sugden^s  (j)  MS.  report  of  Heli  v.  Band  (A),  it  being  there 
said,  that  the  very  full  words  of  the  original  power  in  the  case 
then  under  consideration,  were  probably  inserted  to  meet  Beckefs 
case,  where  "  it  was  doubted,  whether  such  new  powers  could  be 
reserved  in  the  second  deed,  unless  specially  reserved  in  the 
first  deed,  though  the  law  is  now  settled  to  be  otherwise."  It 
appears  too,  that  the  new  uses  may  be  limited  by  force  of  the 
power,  without  reference  to  the  doctrine  eSDawnam^s  case(ld66), 
aiid  that  the  words  ^'  from  time  to  time,"  or  like  wordsy  though 
geaeraUy  found  in  powers^  are  immaterial  on  this  point 

[1366.]  In  short,  the  second  power  of  Umiting  new  uses  may 
be  thought  unnecessary  aad  surplusage,  even  without  regard  to 
Downam^s  case ;  for,  on  tlie  second  class  <tf  use»  being  revoked, 
it  may  be  urged  that  the  original  power  of  limiting  new  uses 


(0  Wimtanley's  case  (1360) ;  Ward 
V.  Lenthal  (1381);  L^if  Hastings' 
case  (1384);  Jmiet  v.  Couniau  of 
Manchester  (1368) ;  and  see  Halc/ier 


V,  Curtis,  2  Freem.  61. 

U)  313. 

{k)  And  see  Adams  v.  Adams,  2 
Cowp.  661. 

[1368] 
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CHAP.  XI.  revives  just  as  if  it  had  never  been  executed  (/).  When  the  origi- 
nal power  of  revocation  is  exercised  the  case  seems  then  to  be, — 
that  the  estate  is  limited  to  such  uses  as  the  settlor  shall  appoint, 
with  a  resulting  use  in  fee,  in  default  of  an  appointment ;  if  he, 
therefore,  appoints,  subject  to  a  clause  of  revocation,  or,  in  other 
words,  defeasibly, — on  the  execution  of  the  clause  of  revocation, 
the  case  stands  that  he  has  never  in  effect  appointed.  A  simple 
clause  of  revocation  may  be  likened  to  a  condition  or  provision 
determining  an  appointed  estate.  Thus,  in  Ijmgley  v.  Brown  (m), 
an  appointment  was  made  with  a  clause  rendering  the  appoint- 
ment void  if  the  donee  should  marry  a  certain  person ;  the  event, 
however,  did  not  lumpen:  had  it  happened  it  would  seem  that 
the  original  power  would  have  revived  in  its  full  extent. 

[1369.]  It  would  be  easy,  with  reference  to  a  power  of  revo- 
cation, to  put  the  matter  in  another  shape ;  an  appointment  might 
be  made  to  particular  uses  in  default  of  the  donee  further  exer- 
cising thereafter  his  power  (1363). 


5. — As  to  tfte  Reservation  or  Limitation  of  Powers  of  Revocation^ 
and  of  new  Appointment  mice  for  all  prospectively. 

[1370.]  As  to  general  prospective  powers  of  revocation  and 
new  appointment,  intended  to  prevent  the  necessity  of  the  limit- 
ation on  each  occasion  of  new  powers, — Sir  j5.  Suffden  lays 
down  (n)  that  where  a  power  is  to  be  executed  by  deed,  no  words 
used  on  the  original  creation  of  the  power  can  preclude  the  ne- 
cessity of  a  power  of  revocation  being  reserved  on  the  occasion 
of  each  appointment ;  and  he  cites  the  case  of  Heli  v.  Bond  in 
support  of  this  position. 

[1371.]  It  is  difficult,  however,  to  consider  this  case  an  autho- 


(/)  Sec  1  Ventr.  197,  in  Jones  r.  The 
Countess  of  Mancliester;  and  S.  C. 
nom.  Fowler  t.  North,  3  Kcb.  7 ;  sec 


(1382)0384). 
(m)  2  Atk.  195. 
(n)  312;  see  (830). 

[1371] 
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rity  to  that  extent     As  reported  in  some  books  {o)  it  clearly  is      cHi^p.  xi. 
not ;  the  power  is  there  spoken  of  simply  as  a  power  "  from       *^^'  '"• 
**  time  to  time,"  to  revoke  and  limit,  &c. ;  in  Lord  Haramrts 
MS.  notes  (p)  the  case  ]&  mentioned  as  a  common  power ;  and 
Lord  Hardwickey  in  Langley  v.  Brown  (q)j  appears  to  treat  it  so; 
and  in  another  case  (r),  he  more  distinctly  speaks  of  it  as  in  fact 
a  common  power  of  revocation  expressed  in  a  great  number  of 
words.     The  words  of  the  power  appear  in  other  places  (s)  to 
this  effect :  that  if  the  settlor  shall  ^^  at  any  time  or  times/'  &c., 
*^  be  minded  to  alter  and  make  void  the  uses  limited,"   &c., 
^^  and  shall  at  any  time,  or  from  time  to  time,"  by  any  instru- 
ment, &c.,  declare  the  same,  and  thereby,    or  by  any  other 
writing,  &&,  shall  appoint  the  use  of  the  premises  to  any  other 
persons,  &c.,  and  any  such  new  limiteitian  by  any  other  writing^  Sfc.j 
^^/ram  time  to  time  shall  and  may  revoke  and  alter^  and  also  make 
*^  any  other  limitation  of  the  premises  by  any  other  toritinffy"  Sfc, 
*^  and  so  from  time  to  time^  and  so  often  as"  the  settlor  shall 
think  fit, — then  the  fine  should  enure  to  the  new  uses.     This 
extraordinary  jumble  of  words,  together  with  the  expressions  used 
in  the  certificate  of  the  judges  of  the  Kin^s  Bench  (t),  namely, — 
that  the  further  power  to  revoke  ^^  was  void  in  the  creation  as 
'^  to  such  uses  as  should  afterwards  be  newly  limited,  unless  a 
<<  power  of  revocation  should  be  again  expressly  reserved,  which 
"  they  thought  was  not  done  by  the  recital  (84)  of  the  power," — 
may  give  some  countenance  to  Sir  E.  SugdeiCs  idea;  but  the 
opinion  of  the  judges  of  the  Common  Pleas  and  Exchequer^  deli- 
vered in  the  House  of  Lords  (m), — **  that  the  power  of  revocation" 
in  question  ^^  was  no  other  than  the  common  power  of  revocation, 
'^  expressing  that  particularly  and  in  many  words,  which  the 
^^  law  is  now  settled  to  imply  in  every  power,  tnz.,  that  the 
^^  party  revoking  may,  if  he  thinks  fit  to  reserve  such  power, 


(o)  Pr.  Ch.  474 ;  1  Eq.  Ca.  Ab. 
"  Power,"  342,  pi.  6. 

(p)  Index  to  Bro.  P.  C.  •*  Revoca- 
"  tion,"  8vo.  ed. 

(q)  2  Atk.  195. 

(r)  Duke  of  MarlM  v.  Lord  Go- 


dolphin^  2  Ves.  sen.  77,  82. 

W    Sug.  appx.  664;    4   Cruise's 
Dig.  175,  2nd  ed. 

(t)  Sug.  appx.  ii66, 

(u)  Sug.  312. 

[1371] 
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CHAP.  XI.  ^*  revoke  tho&e  new  uses  aod  linut  Qew  ones^  mod  so  on^  tatki 
<*  quaties,"-^{o\\ow^  by  Uie  si:^yre9tk>a  befoie  Dotioed  (1367), 
that  the  doubts  expressed  in  Beekefa  case  were  probably  the  recwaoD 
of  the  particular  wording  qf  the  power  in  Hdi  v.  Baud^ — ^teads 
quite  the  other  way. 

[13720  Upon  the  whole  it  eannot  be  considered  clear  that  a 
general  prospective  power  of  revocation  and  new  appointment 
may  not  be  reserved.  Sir  E.  Sudden  himself  adnits  {v)  that 
'^  it  is  imposaihle  to  firame  any  objection  upon  i^rinciple "  to 
the  reservation  of  such  a  power ;  ot^ecting  to  the  deeisiQii  as 
^^  founded  on  the  anidety  of  the  Courts  to  restrain  the  reserva* 
«<  tion  of  such  powers,  and  to  assimilate  powers  to  conditioBs  at 
^<  common  law,  which  they  do  not  resemble^'  (27d).  That  ihia 
was  the  foimdation  of  the  decision  is  &r  from  evident  j;  whatevet 
was  the  proper  construction  of  the  power,  it  seems  manifest  that 
the  settlor  did  not  mean  to  bind  himself  down  to  eicecute  by  a 
revocable  instrument  only ;  and  the  judges  may  have  had  great 
difficulty  in  ascertaining  that  upon  the  first  execution  he  dearly 
meant  that  the  then  app^ntment  should  be  revocable.  The 
main  argument  in  favour  of  imputing  Oas  btter  intention  to  the 
settlor  was,  the  fiill  recital  of  the  power;  however^  thia  circumr* 
stance  seems,  in  itself,  of  a  very  ambiguous  nature^  In  siqpperi 
of  a  prospective  power  of  revocation,  wh«re  the  intention  ia 
dear,  it  may  be  urged  in  the  languAg^  of  the  reasons  in  the 
Lords'  cases  (u^),  that  this  is  ^<  no  greater  stretch  than  a  power 
^  to  f^point  by  will,  in  which  case  the  last  will>  although  there 
*'  were  twenty,  would  prevail ;  or  a  power  to  appoUit  by  the 
^^  last  deed  the  donee  siiould  execute  in  his  life  time," 

[1873.]  In  Langky  v.  Broum  (x)^  succeeding  to  other  tknifea- 
tions,  including  a  power  to  the  after-mentioned  donee  to  appoint 
a  life  estate,  there  was  a  remainder  ^'  to  the  use  of  such  person," 
&c.,  as  a  woman  should  by  writing,  will,  &c.,  appoint, — with  an 


(v)  313. 

(tr)  Sug.  appx.  668. 


(x)  2  Atk.   195;    sm  Hatcher  ▼. 
CnfiU,  2  FreeBK  61 . 
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i^eement  ^^  by  and  between  the  said  parties,  that  all  and  every      gbaf.  \u 

**  appointment  made  by  her,  by  virtue  of  the  powers  in  thk       ^^'  "'• 

<^  deed,  may  fr<Na  time  to  time  be  revoked,  and  a  new  appoint- 

^<  ment  made ;"  and  in  default  of  an  appointment  to  her  in  fee* 

It  was  unnecessary  to  decide  the   point,  but  Lcnrd  Hardwicke 

se^BS  to  have  thought,  upon  second  consideration,  for  at  first 

he  indined  the  other  way,  that  the  case  differed  from  Heli  v. 

Bmd^  on  the  ground  of  there  being  in  the  principal  case  two 

powers. 

[1374.]  As  observed,  however,  by  Sir  E.  Sugden  (y),  the 
caaes  can  scarcely,  if  at  all,  be  distinguished;  but  stilt  it  may  not 
follow  that  there  can  not  be  a  prospective  revocaticm  clause, 
where  the  intenticm  is  clearly  discoverable.  In  Lea^hy  v.  Brotim 
the  donee  had,  in  general,  the  full  controul  over  the  estate,  by 
virtue  of  the  interests  limited  to  her.  Besides  the  other  power, 
she  seems  to  have  been  invested  with  a  power  of  sale  to  pay 
incumbrances ;  of  course  the  limitations  under  this  power  could 
not  have  been  meant  to  be  always  revocable  (1364).  There 
were,  too^  other  peculiarities. 

[1375.}  The  case  of  Udal  r.  Udal  (1437)  is  a  different  c»e; 
in  that  case  there  were  clearly  two  distinct  powers. 

[1376.]  In  a  modem  case  (z),  a  r^nainder  was  limited  to  the 
use  of  such  persons,  &c.,  ^^  with  or  without  power  of  revocation 
^  and  new  appointment,"  as  a  woman  should  by  deed,  will,  &c., 
(^  whi^  deed  or  wiH  die  was  thereby  fuUy  authorized  to  make, 
**  alter,  or  revoke")  appoint:  it  was  held  that  it  was  necessary, 
on  an  appointment  by  dee<^  to  reserve  an  express  power  of 
revocation:  here  tiiere  could  be  no  doobt 

[1377*3  There  is  a  ease  of  PkUlif»  v*  Phipps  (a),  where  the 
settlor  appears  to  have  attempted  something  of  the  kind,  but  the 
particulars  of  the  case  are  not  fully  given*     The  power  is  stated 


0^)314.  I      (fl)  Sug.  217, 322. 

{z)  WotmII  v.  Jac^y  3  Mer.  256.     I 

[1377] 
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CHAP.  XI.  to  have  been  ^  to  appoint  by  deed  or  will,  sa  as  in  every  auch  deed 
8EC.  III.  «  a  power  to  revoke  by  deed  was  contained  f*  and  Sir  E.  Sugden  (h) 
states,  that  ^^  upon  the  execution  of  such  reserved  power  of  revo- 
*'  cation,  the  donee  need  not  reserve  another  power  to  revoke." 
The  meaning  of  this  passage  is  not  very  dear.  In  considering 
the  cases,  we  must  bear  in  mind  the  rules  as  to  the  extinguish- 
ment of  powers.  It  will  have  been  observed,  in  the  above  case, 
that  the  appointment  was  not  in  words,  in  itself,  made  revocable ; 
but  it  was  made  a  condition  to  the  exercise  of  the  power,  that  a 
power  of  revocation  should  be  reserved. 

[Id78.]  The  cases  of  powers  of  sale  and  exchange  and  parti- 
tion, noticed  by  Sir  E.  Stigden  (c),  have  little  similarity  to  the 
authorities  above  discussed,  for  various  reasons. 


6. — Whether  a  simple  Power  of  Revocation  in  an  Appoint-- 
meat  includes  a  Power  to  limit  New  Uses. 

[1379.]  We  have,  in  a  former  part  of  this  work  (288),  con- 
sidered whether  a  power  of  revocation  in  an  original  conveyance 
includes  a  power  to  limit  new  uses.  We  may  now  enter  into 
the  question,  whether  a  power  of  revocation  in  an  appointment 
includes  a  power  to  limit  new  uses ;  or  whether  on  the  revoca- 
tion of  the  old  uses  the  power  of  appointment  revives. 

[1880.]  Sir  E.  Sugden  ((f),  as  to  the  latter  class  of  cases,  con* 
trasting  them  with  the  former,  appears  to  come  to  a  conclusion 
in  the  negative,  and  in  words,  at  all  events,  appears  not  to  except 
particular  powers,  as  powers  to  jointure,  power  to  appoint  among 
children,  &c.  It  is  difiBcult  to  subscribe  to  this  opinion,  which,  it 
seems,  is  altogether  new;  at  least,  nothing  in  support  of  the  view 
has  been  elsewhere  discovered;  and  some  of  the  reasoning,  in 
Bechefs  case  (1366),  and  of  the  dicta  in  Jones  v.  The  Countess  of 
Manchester  (1368),  appear  quite  the  other  way. 


(6)322.  (c)  315.  ((0  318,322. 

[1380] 
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[1381.]  Sir  E.  Suffden*s  opinion  appears  to  be  founded  entirely  cihap.  xi. 
on  a  case  very  obscurely  reported,  and  which  clearly,  as  Sir  ^^^'  ^"' 
E.Sugden  indeed  admits,  did  not  decide  the  point.  The  case 
is  fFardy.Ijenilud{e),  The  facts  appear  to  have  been  these: 
there  was  first  a  settlement  with  a  general  power  of  revocation 
and  new  appointment;  secondly,  a  new  settlement  reserving 
simply  a  power  of  revocation ;  and  thirdly,  another  new  settle- 
ment ;  and  it  was  held, — and  also  as  it  there  appears  in  a  prior 
case  which  arose  on  the  same  title, — ^that  new  uses  could  not  be 
limited  by  the  third  deed;  but  that  on  the  revocation  there 
was  a  resulting  use,  and  that  a  new  substantive  conveyance 
was  necessary ;  in  fact,  as  it  happened,  there  was  a  new  con* 
veyance. 

[1382.]  Now  without  reference  to  the  new  conveyance  made 
by  the  third  settlement,  and  supposing  the  third  settlement  to 
have  rested  on  a  simple  declaration  of  uses,  there  seems  strong 
reason  to  contend  that  on  the  uses  of  the  second  deed  being 
revoked,  under  the  mere  power  of  revocation  in  that  deed,  the 
power  of  appointment  in  the  first  deed  revived  (f) ;  the  uses 
limited  under  it  having  been  nullified,  there  had  in  effect  been 
no  appointment.  But  assuming  that  this  arg^ument  could  not 
be  successfully  urged,  it  may  surely  be  asked  if,  as  Sir  j5.  Sugden 
so  decidedly  lays  down,  a  power  of  revocation  in  an  original 
conveyance  includes  in  it  a  power  to  limit,  or  a  right  to  declare 
new  uses,  why  may  not  a  power  of  revocation  in  an  instrument 
of  appointment,  include  the  same?  if  in  the  former  case  the 
resulting  use  may  be  prevented  by  a  new  declaration  of  uses 
to  be  made  by  the  former  owner,  why  may  not  this  be  the  case 
in  the  latter?  In  each  case  the  point  is  one  rather  of  form 
than  of  substance;  in  any  view  the  former  owner  has  resumed 
his  full  ownership,  and  the  only  point  is  whether  the  resettlement 
shall  take  place  by  a  mere  declaration  of  uses,  or  by  a  new 
substantive  conveyance.  To  these  questions,  which  seem  natu- 
rally to  arise,  the  only  answers  which  apparently  can  be  sug- 


{e)  1  Sid.  343, 2  Keb.  269 ;  see  Sid.  marg.  ab.      (/)  See  (1368) ;  2  Pr.  Ab.  277. 
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CHAP,  xu      ge»ted  frota  Sir  E,  Sugdais  work  are  (^), — ^tliat  the  case  ^  seems 
SEC.  lu.       u  ^  depend  upon   the  ground    of   the  deckion  in  Heli  and 
"  Band^  (1371),  and  (A), — "  that  every  power  reserved   in  a 
^^  deed  executing  a  power,  will  be  strictly  ecmstrued ; "   upoa 
which  it  seems  sufficient,  without  entering  further  into  the  sub- 
ject, to  remark  as  to  the  former  point, — that  in  Heli  and  Band 
no  power  of  revocation  at  all  was,  as  it  was  held,  reserved^  and 
itB  application,  even  according  to  Sir  E.  SngdaCs  view  of   the 
ground  of  the  decision,  is  not  very  perceptible ;  and  as  to   the 
latter,  that  for  a  position   not  very  natural  or  obvious  (t)   the 
citation  of  some  dear  and  distinct  authority  might  be  expected. 
Neither  in  the  reports  of  the  case,  nor  in  any  other  bocrfc^  has 
there  been  discovered  any  remark  from  which  it  can  be  inferred 
that  the  judges  meant  to  distinguish  the  principal  case  from  the 
general  class  of  cases  (296) ;  and  the  ground  of  distinction  not 
being  reasonabk  or  obvious,  it  is  submitted  that  even  supposing 
that  the  original  power  of  appointment  cannot  be  held  to  revive, 
the  case  stands  upon  the  same  footing  as  an  ordinary  power  ^ 
revocati<»i  in  an   original  instrument,  and  that  Sir  £.  Sugderis 
position  upon  the  subject,  is  altogether  unwarranted. 

[1363^]  In  the  ease  of  PwiMmby  v.  Pomsonhp  (J),  no  doubt 
there  was  a  power  of  new  appointment  as  weU  as  a  power  of 
revocation.  There,  a  &ther  and  son  suffered  a  recovery  '^  to 
'^  such  uses  as  they  should  jtrinify  appoint ;"  what  the  liisitar 
tions  in  default  of  an  i4)pointment  were,  does  not  ^^pear;  they 
exercised  the  power  by  settling  the  estate  in  strict  settlement, 
^^  and  reserved  a  power  of  revocation  to  themselves,  and  to  the 
^  Mm  if  he  swinved ;"  he  survived  and  appointed  to  himself  ia 
fee»  In  the  absence  of  a  power  of  appointment  expressed  or 
implied  in  the  son  surviving,  the  uses  wigiiially  declared  on  the 
recovery,  in  de&ult  of  a  joint  appointment,  would,  it  seems,  oa 
the  revocation  have  revived.  Had  a  joint  power  of  revocation, 
without  any  power  of  new  appointment,  been  reserved,  and  the 


(if)  318.  I      (i)  And  «ee  Sug.  667. 

(A)  382.  \      0)  Sug.  314,  4th  cd  ;  see  (134(>> 
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joint  power  of  revocation  been  exercised,  it  is  conceived  the  ori-      chap.  xi. 
ginal  joint  power  of  appointment  would  have  revived,  on  the       ^^^'  "^- 
ground  that  in  effect  it  had  never  been  exercised. 

[1384.]  Upon  principle,  such  may,  it  seems,  be  thought  to  be 
the  case,  speaking  generally,  with  reference  to  all  appointments, 
whether  under  general,  or  under  limited  powers  (1355);  and 
this  may  be  the  true  ground  of  Lady  Hastings*  case,  and  another 
case  cited  in  Fowler  v.  North  (A).     Those  cases  appear  to  have 
arisen  on  powers  to  jointure ;  it  is  not  common  for  jointures  to  be  Powers  to  join- 
appointed,  subject  to  a  general  power  of  revocation ;  but  powers     ^' 
of  revocation   are  frequently  found  in  appointments  executed 
under  other  limited  powers,  as  powers  to  appoint  in  fiivour  of  Powcn  to  ap- 
children  (Z) ;  and  though  powers  of  new  appointment  are  usually  Sren. 
attached  to  them,  they  seem,  in  general,  unnecessary  (1355). 
Sir  E,  Sugden*8  views  upon  these  points  do  not  appear  distinctly ; 
his  fourth  position  (m),  which,  we  have  endeavoured  to  shew,  is 
unwarranted  as  applied  to  general  powers,  would  seem,  taken 
literally,  to  extend  also  to  limited  powers;  yet  Half^s  positions 
in  Fowler  v.  Norths  are  cited  (n)  with  approbation,  and  indeed 
in  a  way  which  might  be  urged  against  the  general  doctrine  in 
tlie  fourth  position. 

[1385.]  In  the  case  of  limited  powers  the  point  is  of  im- 
portance as  to  trusts  also,  since  on  the  revocation  there  is  no  Trusts, 
resulting    ownership,    so    that  if  the   original   powers    do    not 
revive,  the  donee  loses  all  dominion  over  the  property. 


(A)  3  Keb.  7 ;  and  see  the  principal 
case. 

(/)  See  in  Fowler  v.  Norths  mp. 


(m)  322. 
{n)  319. 
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